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1. SUMMARY

1.1 Background

1.1.1 Invasion

Ngati Tama and Ngati Mutunga invaded Rekohu (the Chatham Islands)

five years before the Treaty of Waitangi was signed in 1840. They had voy-

aged more than 1000 kilometres from Port Nicholson (Wellington),

where they had been under threat from Ngati Toa. Their true, ancestral

home was in north Taranaki, from whence they had been driven by

Waikato tribes, moving south in search of arms. This was all part of the

1820s wars after the musket came. Such rapid tribal shifts are not known

to have occurred before.

Others of Ngati Tama and Ngati Mutunga had been taken as slaves to

Waikato. They were released in 1839 after the missionaries had persuaded

most Maori to end slavery.

In 1835, some 900 in two trips on a British trading brig landed on

Rekohu with guns. Moriori numbered about 1600 at that time. They

made no objection and, it seems, were willing to have the newcomers

amongst them. Later, the insurgents attacked. Moriori offered no resis-

tance. A peaceful people, with plentiful food and no competitors, Moriori

had outlawed warfare centuries before, after parting from mainland

Maori and settling on Rekohu. The rule of peace was described to us as

‘Nunuku’s law’.

A few Europeans, mainly former sealers, were on Rekohu at the time.

They were powerless to intervene but at least they were left alone. Not so

the Moriori. Though Moriori were part of the Maori people (the evidence

is clear on that), sailors had led the invaders to believe that they were the

same as the ‘paraiwhara’ or ‘blackfellows’ of Australia, good for slaves but

not for marriage in their opinion. And those not killed were enslaved. Eu-

ropean accounts tell of their servitude in such atrocious conditions that

the population was reduced to less than 200 within 30 years.

1.1.2 The Taranaki connection

The Taranaki connection was a significant factor in subsequent Rekohu

events. In Taranaki, over this same time, the slaves taken to Waikato were

[1]
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freed and returned home, Europeans settled under planned colonisation

schemes, many other Taranaki hapu (tribes) returned from various

places, war broke out between Maori and the Crown, and the Crown con-

fiscated most of the Taranaki land. The Compensation Court, comprised

of judges of the Native Land Court, was established to return some land

to Maori, but there was competition as Europeans had already occupied

most of it. Meanwhile, the war continued.

The ‘Chathams Maori’ returned to Taranaki at about this time to hold

onto their Taranaki land. The Governor had no desire to see them there.

The more Maori in Taranaki, the larger the potential foe, and the less land

for settlers. The Chathams Maori went to the Compensation Court, but

the court declined them land. It determined that they had lost land rights

through being absent at 1840. Then, later, the Native Land Court sat on

Rekohu. Would Maori or Moriori get the land there?

The presiding judge, one of the judges who had heard the Taranaki

case, awarded nearly all the land to Maori – 97 per cent of the main island

and, later, all the outer islands. The judge appears to have been consider-

ably influenced by a Ngati Mutunga leader who was also a Native Land

Court assessor and would become the major owner of Rekohu.

The award was based on conquest. As far as Moriori were concerned,

there was no conquest as there had never been a war – war being against

their law – and they were prepared to share the land. There was only ever

a kohuru or murder.

When the court sat, most of the Maori were actually still in Taranaki,

where they remained determined to recover their own ancestral lands.

The Government eventually relented, allowing them a small part of the

land there. Had that not been done, Chathams Maori were likely to have

joined the ‘rebels’ in the war, which lingered on even after the retreat of

the Taranaki ‘rebel’ leader, Titokowaru, in 1869. But the land returned was

not enough for all, and, six years after the Rekohu hearings, numbers of

Ngati Mutunga went back to Rekohu to take up their land awards there.

Ngati Tama did not return to Rekohu. By a stroke of luck, half their an-

cestral land lay beyond the Taranaki confiscation line. The Rekohu land

they sold to Europeans, and in fact they had purported to sell a large part

of it even before they left for Taranaki, needing money for the voyage. Ac-

cordingly, a third party – the European runholders – had been interested

in the outcome when the court sat. Acceding to the Moriori claim could

have dispossessed them.

[3]
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Even before Ngati Tama and Ngati Mutunga had returned to Taranaki,

Moriori had appealed to the Government and the British sense of justice

to relieve them of their enslavement and to restore to them their ancestral

land. Their appeal, however, fell on deaf ears.

Moriori had predominated in numbers at the time that the court sat,

for most of the Maori were still in Taranaki. Maori did not return until

about six years later. The Moriori case was founded upon an appeal to the

higher principles of justice. The court found no difficulty in deciding on

the grounds of conquest. It disposed of the case in a few lines. However,

the court was bound by the criteria set by the Government in the Native

Lands Act. The matter was to be decided in accordance with custom, not

according to any higher principles of British justice, such as might have

been gleaned by reference to the Treaty of Waitangi.

The Government still did not intervene after the decision was known,

and though most of the Maori were still in Taranaki, not in occupation of

the Rekohu land. Any thoughts of higher justice fell prey to the war years.

Settlers and many politicians spoke openly of effecting a conquest at that

time, claiming that conquest was good Maori law and gave the right to

confiscate the land. The Chathams case had so shown, in their view.

Most Moriori were rendered landless. In time, they shifted to the South

Island. About 1000 persons are known to trace Moriori descent today, but

very few still live on Rekohu.

1.2 Historical Claims

1.2.1 Moriori

The Moriori claims, the context, and our main findings are essentially as

follows.

(1) Enslavement

European accounts show how Moriori were treated appallingly by the

Maori intruders of 1835. They were housed in inadequate whare, poorly

fed, compelled to undertake extreme labour, brutalised, made to respond

to everyone’s bidding (including even Maori children), and, for a time,

gratuitously killed at whim. They were forbidden to marry or to have chil-

dren. In 1862, Moriori elders made a plea to the Government for relief,

[4]

1.2 Rekohu



listing the names of 226 killed and 1366 who, they wrote, had died of ‘de-

spair’. But the Government did not respond.

The Moriori claim (Wai 64) was that, in breach of Treaty obligations,

the Crown failed to take reasonable steps to secure their release from slav-

ery. Some of the main findings are that :

. Slavery was contrary to human rights standards as recognised at the

time, was contrary to law, and was contrary to Treaty promises of jus-

tice, protection, and equal citizenship.

. Slavery continued on Rekohu for some 20 years after annexation,

long after it was ended elsewhere.

. The Crown knew of the plight of the Moriori. There was an official

resident on the islands and there were many reports over time, but

the Crown did not intervene.

. Despite difficulties of distance, it was feasible for the Crown to have

intervened. A few missionaries ended mainland slavery by moral

persuasion alone, and Chathams Maori had special cause to be per-

suaded by Government wishes, for their rights to Taranaki land had

been under question by the Government since 1844.

. The failure to intervene cost Moriori many lives, and prejudiced

later land claims.

. The continued survival of the Moriori as a people is now at risk as a

result of the loss of people over this time.

We recommend compensation with negotiations to that end.

(2) Land awards

The facts are that the Crown established a Native Land Court to deter-

mine the ownership of tribal land according to native custom. Whether

the court correctly applied custom in determining land rights on Rekohu

was a recurring question in our proceedings and one on which we have an

opinion. But in our view the nature of the custom is not the issue. The first

question is whether the Crown should have appointed the court to the

task. We think that there were better options. One was to have a Maori

panel decide. Something close to that was envisaged in the initial legisla-

tion but it did not proceed. The second question is whether, given that the

task was entrusted to the court, the direction to decide on the basis of na-

tive custom was sufficient and was consistent with the principles of the

Treaty of Waitangi.

[5]
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In relation to Rekohu, the relevant variables, as we find them, included:

. The ancestral right was with Moriori. Maori were recent invaders.

. The invasion resulted from the ill effect of contact with Europeans. It

flowed from the musket. But for the musket wars and a British brig,

the invasion would not have happened.

. Most of the Chathams Maori had in fact returned to their ancestral

homes by the time that the matter was decided. When the court sat,

Moriori predominated.

. Prior to the hearing, Moriori had petitioned the Government to ap-

ply principles of British justice, as they saw them, to their case in or-

der to relieve them from the consequences of their enslavement and

to return the land to them.

. If custom had to apply, then which one, the Maori (so-called) ‘right

by arms’ or the Moriori ‘right by peace’? And was the invasion

customary?

Relevant policy considerations include that :

. In terms of Colonial Office instructions and the New Zealand Consti-

tution Act 1852, custom was to be respected only where consistent

with fundamental principles of humanity.

. An implied term of the Treaty was that British justice would apply

where necessary, in order to – to use the Treaty’s words – ‘avert the

evil consequences which must result from the absence of the neces-

sary Laws and Institutions’ and secure ‘Peace and Good Order’.

Prior Maori warfare, an end to fighting, and just outcomes were

amongst the matters raised by Maori when the Treaty was signed.

The claim was broadly that the awards were unjust and contrary to the

Treaty.

We consider that Moriori were prejudiced by the fact that the criteria

set by the Crown prevented the consideration of the whole of the relevant

circumstances and that to so consider all pertinent matters was consistent

with British law at that time. An indication of the then law is that custom

was not then seen as sacrosanct in law but was to be disregarded where it

was repugnant to humanity. The Treaty envisaged the application of Brit-

ish law where that was called for, and it was called for on this occasion.

Accordingly, we find that the criteria resulted from an act of the Crown,

that it was contrary to the principles of the Treaty of Waitangi, and that

Moriori suffered prejudice as a result.

[6]
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We further find that, had the proper criteria been applied, Moriori

would have received more land and that the awards were unjust as a

result.

To assess the extent of the prejudice, we consider that, had all the mat-

ters been considered, Moriori were likely to have received at least half the

land.

Going back to the first question, we consider that an independent

Maori panel should have been called in to consider this dispute (and oth-

ers elsewhere), and that such was practical and had happened in Maori

custom. We do not accept that there was an absolute right by conquest (as

seems to have been the court’s view). Maori sanctified rights by ancestry,

deprecated conquest without just cause, but took a pragmatic approach

to recognise an invader’s interests in time. The main question concerned

who was living on the land when a decision had to be made. We think that

more land for Moriori would have been a likely result.

As to the Crown’s performance of duties, we consider that prior to the

hearing the Crown had been informed of the issues by Moriori and was

aware of the likely outcome as a result of previous decisions of the Land

Claims Commission, the Compensation Court, and the Native Land

Court. In other cases, the Crown set up special inquiries if the circum-

stances required or intervened where the court’s awards had worked an in-

justice, but it did not do so here. The Crown intervened for Ngati

Mutunga, for example, in Taranaki.

We further observe that the Crown cannot divest itself of its Treaty

responsibilities by delegating responsibility to someone else – in this in-

stance, the Native Land Court.

Today, Moriori lack a land base for their corporate, economic, and cul-

tural redevelopment, and we recommend that compensation be negoti-

ated with leave to return if need be.

1.2.2 Moriori and Ngati Mutunga

Moriori and Ngati Mutunga respectively made claims concerning tenure

reform. The tribal system of land rights and land control had blocked the

Crown’s purchase of Maori land, and so in 1862 the Crown instituted land

reforms to vest all tribal land in individuals. As this affected Maori

throughout New Zealand, a close study was made of the topic.

[7]
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The claims were broadly that the tenure reform was culturally inappro-

priate and had immediate and long-term deleterious effects. We accept

these claims and find that, amongst other things :

. The Crown imposed the tenure system and Maori, nationally, op-

posed it.

. The system was contrary to Treaty principles : Maori were entitled to

hold their land according to their own preferred systems.

. The tribal system was not inimical to economic development and

had a proven capacity to adjust naturally to new economic in-

fluences without affecting basic concepts. In fact, Maori leaders in

various places came up with well-structured options for tribal land

management.

. Under the new system, many people were denied land, tribal rights

were denied, customary society and norms were seriously affected,

and an unworkable title system resulted to plague the present.

. The introduced title system has considerably impaired Maori eco-

nomic development.

. Consequential absentee ownership has affected Chathams Maori

more than it has affected Maori on the mainland because of the extra

distances involved.

We consider that the impact of tenure reform was far more than is gen-

erally appreciated in New Zealand. It had many of the same consequences

as land confiscation. Negotiated compensation is recommended for both

groups. Referring particularly to Ngati Mutunga, since Moriori have

other heads of claim, the main loss affecting them was the direct loss of

land without approval, as customarily required, the main loss that affects

them in the present is the loss of tribal, corporate capacity in respect of all

the land that remains. Compensation should be directed to tribal respon-

sibilities in social, cultural, and economic advancement.

There is a further concern. Maori are about 47 per cent of the islands’

population compared with about 13 per cent for the mainland. Maori land

comprises about 11 per cent of the islands while it is about 7 per cent of

the mainland. The effect of absentee ownership is more marked on the

islands owing to distances. The consequence is also inimical to cultural

ethics whereby those on the home base have priority. The title system has

marked effects on Maori productivity and housing, more so than on the

[8]
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mainland. The effect is also considerable on the maintenance of a viable is-

land economy.

We recommend that a study group investigates a special Maori land

law for the islands – one that gives more support to customary principles,

as described in the report.

1.3 Contemporary Claims

1.3.1 Crown administration

Numerous complaints were heard about the Crown’s administration of

the islands. We find, however, that many of the complaints relating to

health and education services are not well founded, despite the reality of

the concerns, the servicing being primarily affected by distance and eco-

nomics. A lack of housing and farming support is conditioned by the

same factors, but the housing and farming difficulties were primarily the

result of the unworkable title system, and we make recommendations

about that.

1.3.2 Fishing

As small and remote islands in large and distant seas, Rekohu has de-

pended upon fish for the maintenance of a fragile island economy – and

simply for personal survival. Probably, the islanders have depended upon

the seas more than any other people in the country, and Crown fish man-

agement policies have had extraordinary effects on individual islanders.

Many were put out of the fishing industry. The effect was more for Mori-

ori and Maori, because they also had customary interests that were cogni-

sable as rights in law and that were denied. However, Moriori and Maori

claims have been settled in a national settlement. That being so, we are

constrained in commenting, but one area appears to deserve further atten-

tion. Subsistence marine reserves are needed on Rekohu, probably more

than elsewhere. Current laws allow particular areas to be defined upon cul-

tural grounds, but here reserves from commercial exploitation are

needed, not as a cultural treat, but because they are required to feed ordi-

nary families.

[9]

Summary 1.3.2



1.3.3 Chathams waters

The mainland exploitation of the Chathams seas particularly rankles all is-

landers – Moriori, Maori, and Pakeha. More seems to have been taken

from the Chathams seas than was ever put back into the islands, and the

integrity of the island economy would be much stronger were the islands

independent of New Zealand and were New Zealanders kept out of their

seas. We are sympathetic to the call for an alternative constitutional ar-

rangement but make no recommendations. Those issues are wider than

our process could permit of and would be more suited to an alternative

inquiry.

1.3.4 Conservation

Conservation measures were the subject of further debate, but generally

we find that the Department of Conservation is acting consistently with

the principles of the Treaty of Waitangi, and we make no recommenda-

tions. In fact, we were impressed by the level of cultural awareness

amongst department officials and with the steps now being taken to pre-

serve the cultural heritage. Above all, we appreciated their perception

that, to achieve environmental objectives, it was necessary to work with,

and to work in with, the community. This is especially important in re-

mote places where regular policing is not feasible.

1.3.5 Cultural harvest

Cultural harvest, the taking of albatross and mutton-birds especially, was

the subject of special examination. Moriori and Maori have legitimate

concerns about the restrictions placed upon them in view of the historical

intermix of harvest, survival, and culture. We acknowledge a Treaty right

to take, but equally we acknowledge that the Crown has a Treaty duty to

preserve, and, on the evidence, we find that the current restrictions are

still reasonably necessary.

1.3.6 Te Whaanga

The title to Te Whaanga was also before us. Statutory resource use con-

trols may still apply, but the title, we find, should be vested in a body repre-

sentative of Moriori and Maori.

[10]
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1.3.7 Consultation – tangata whenua and mana whenua

Statutory injunctions for authorities to consult with tangata whenua, be-

ing persons with mana whenua, or, so it is said, customary authority, have

created needless headaches on Rekohu and have engendered an unneces-

sary bitterness. As used, the terms appear to us to be out of kilter with

Moriori and Maori custom. Mana is inherent in persons, not land, and

‘mana whenua’ appears to be a modern thought that does violence to tra-

ditional ethics. It has prejudiced all on the islands and prejudices Maori

generally. Our reasons are introduced in chapter 2 and developed in chap-

ter 13. We recommend that the term ‘mana whenua’ be taken from the

legislation.

We find that Moriori and Maori are both tangata whenua of Rekohu,

that both have the right to their own institutions, and that both should be

consulted with. The Department of Conservation had already reached

the same conclusion, and so we make no further recommendation.

1.4 Preliminary Claims

For context, we must also report on certain preliminary claims by which

Maori hoped that the Moriori claims might never reach a hearing.

1.4.1 Right to claim

In terms of the Treaty of Waitangi Act 1975, only Maori may bring claims

to the Tribunal, and, it was said, Moriori are not Maori. But the scientific

evidence is clear that Moriori are part of the Maori race. An old thought

that they are really Melanesian was disproved as long ago as the 1930s.

That popular opinion persisted, although it has been disproved in many

subsequent inquiries.

1.4.2 Status

It was said that Moriori had ceased to exist as a people and that the claims

were pretentious as a result. We find that, as a people, they exist, and we de-

scribe the history of their regrouping.

In the alternative, it was said that, through conquest and enslavement,

Moriori had lost mana and had no mana on which to claim. The best

[11]
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evidence against that was the history of the people who were saying it.

Ngati Mutunga had also been conquered and enslaved, but still they have

mana now. Mana, of course, is personal. It comes and goes and is held in

different degrees over time. And, by their hosting and bearing, we could

see that Moriori have mana today.

1.4.3 Treaty rights

It was claimed that Moriori have no Treaty rights since the Treaty does

not refer to them. We find that they are as much Treaty beneficiaries as

any other Maori. (Incidentally, the Treaty does not refer to Maori – it re-

fers to the native people.)

1.4.4 Jurisdiction

Before we heard the matter, Maori took a jurisdictional point to the High

Court concerning the Moriori land claim. The argument was that a court

made the land awards, not the Crown, and that claims can lie only against

the Crown. However, the issues before us were whether the Crown had set

the right rules by which the court was to decide and whether the Crown

should have intervened in this case after the court awards, as it had done

elsewhere.

1.5 Rekohu, the Chatham Islands, or Wharekauri?

In this report, we refer to Rekohu by its three names. Taking them in the

order in which the islands were occupied, the name is Rekohu to Moriori,

the Chatham Islands to Europeans, and Wharekauri to Ngati Mutunga.

Each name is legitimate, each now meaning home for the respective occu-

pants. Yet, unless we are talking of the Europeans or Ngati Mutunga,

Rekohu is preferred in this report. Ngati Mutunga should appreciate the

point. In Taranaki, they were the conquered and complained of the many

name changes that followed. They also objected to Mount Egmont. In the

Taranaki Report, we accepted that point as valid. Here, the same principle

applies.

[12]
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1.6 Concluding Remarks

The Moriori claims were as much about the recognition of Moriori today

as about compensation for historical losses from the denial of land rights.

Moriori have faced numerous challenges to their status and identity

and still do. But they represent a unique and distinct culture that greatly

enhances the New Zealand cultural heritage and the current cultural mo-

saic. They developed the rule of peace, which might also be seen as the

rule of law, to an unprecedented level in early New Zealand, and we found

them to be still most kindly disposed. Any steps that will assist the ad-

vancement of the Moriori culture, and of its people, will be of long-term

benefit to the country.

The Chatham Islands are also a unique part of New Zealand, with their

remoteness, their special blend of Moriori, Maori, and European, and the

common culture that we describe as the ‘Chathams way’. Many mainland

laws can make no sense there. But nor can mainland justice make sense

for so long as the islanders are kept out of the control of their own

resources, the land and the sea.

[13]
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Figure 1 : There are stories of blackfish or pilot whales stranding on Rekohu from the earli-
est times of human habitation. Moriori regarded the whales as gifts from the sea gods.
Photograph courtesy Alexander Turnbull Library (038501).



20 km

12 miles

0

0

10

6

TARAKOEKOEA
(THE PYRAMID)

MANGERE IS

Cape Young

Tupuangi

Mairangi
Wharekauri

Taupeka Matarakau
Kaingaroa

Te W
hakaru

Pt Munning

OkawaWaikeri

Hapupu
Te Whanga Lagoon

Maunganui

Te Raki

Ocean Bay

Whangatete

Whangaroa

 (Port Hutt)

Red Bluff
Hawaruwaru

Hanson Pt

Waikaripi

Waihora

Cascade Cove

Manukau Pt

Owenga

Te Awapatiki

Waitangi
Lake Huro

Moreroa

Karewa

Hourangi Beach

Western Reef

Cuba Channel

Sentry Reef

TAPUAENUKU (LITTLE MANGERE IS)

Rangiwheoa (The Castle)

South Reef
Rangituke

(Round Rock)
Fancy Rock

Passage Rock
RANGATIRA

(SOUTH EAST ISLAND)

Ahuru
(Eastern reef)

MOTUHOPE
(STAR KEYS)

MOTUHARA
(THE FORTY-FOURS)

Houruakopara

PITT ISLAND
(RANGIAURIA)

Tuku River

THE SISTERS

Wairua

P i t t 
       

 S t r a
 i t

Waitangi West

Whareama

Rangatira

Hansen  Bay

Lake Marakapia

Flower Pot

Petre  Bay

Murumuru

Rakautahi

Mt Dieffenbach

WT: N Harris April 2001

REKOHU
(CHATHAM ISLAND, WHAREKAURI)

S

N

EW

Map 2 : Rekohu – the islands



2. STATUS

2.1 Introduction

‘Moriori ancestors were the first people of these islands and we have every

right to stand up for our culture and identity.’1 Charles Preece, a Moriori

leader, implied a fact that was really an issue: is there a living Moriori cul-

ture and identity?

The Moriori claim has three main parts ; namely, that the Crown:

. failed to relieve Moriori from the slavery imposed by certain Maori

invaders ;

. failed to intervene when a court awarded nearly all the land to the

Maori invaders ; and

. failed to recognise Moriori as the tangata whenua in the administra-

tion of Maori matters.

Moriori had been so weakened and dispersed, however, that we had

also to inquire as to the reality of the claimants. Do Moriori survive as a vi-

able group, deserving of compensation if their claims are well founded, or

is a small group seeking riches and aggrandisement at the expense of

Maori families who have now lived on Rekohu for over 165 years? Maori

challenged the existence, identity, and status of Moriori, and the honesty

of the claimants’ purpose.

2.2 Background

Following the Maori invasion of 1835, Moriori were enslaved in atrocious

conditions. Over 30 years, their numbers were reduced from about 1600

to fewer than 200, and they remained in slavery into the 1860s. In 1870, the

Native Land Court awarded Moriori such a paucity of the land that, with

time, most of the survivors were compelled to disperse to the mainland.

Only a few stayed on.

Tommy Solomon died on Rekohu in 1933. Of commanding stature and

bearing, he was a renowned and successful farmer. He was also regarded

as the last of the Moriori, or at least the last of the so-called ‘full-blooded’

Moriori. With his passing, it was thought that the Moriori race had finally

died as well ; for in those days, race tended to be associated with notions

[15]
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of racial purity. In fact, Tommy Solomon had some 150 descendants, not

of the ‘pure blood’ but many of the pure mind that they were Moriori.

And on the mainland there were many others of a similar view, some liv-

ing in close association with one another. However, it appears that their

Moriori identity was also kept in a closet, hidden by a veil of shame.

That was to change.

. In 1950, Bully Solomon, Tommy’s second son, brought his family

back to Rekohu and the family farm. He openly asserted his Moriori

identity, as did his children. At that time, other Moriori on the is-

lands were not so inclined.2

. The 1960s were the boom years of Rekohu crayfishing, and more

Moriori returned to take part. They also identified as Moriori in pro-

testing the wholesale plundering of what they saw as their ancestral

seas. They continue to so protest.

. Those fishermen who returned to the mainland sought to find where

the other Moriori were.

. The removal of Moriori dendrologlyphs from kopi trees for preserva-

tion in mainland museums in the 1970s, done without consulting

Moriori or asking their permission, brought more Moriori together

to protest.3

. Public attitudes on racial authenticity changed. In the 1970s, the cen-

sus laws were altered and ethnicity became a matter of personal sub-

scription and identity. However, the resurgence in Moriori

identification was not obvious until the census of 1991.

. The regrouping of Moriori attracted media attention. It was

reflected in, and then boosted by, a television documentary on Mori-

ori in 1980.4

. The Solomon family reunion at Temuka in 1983 marked the begin-

ning of more regular Moriori gatherings.

. In 1986, following Moriori fund-raising, the Prime Minister un-

veiled a statue to Tommy Solomon on Rekohu before a large gather-

ing. The statue symbolised the regrouping of the Moriori people.

. In 1988, Maui Solomon filed a claim to this Tribunal for Moriori

fishing rights in the Rekohu seas. The claim would be subsumed by a

national settlement, but Moriori sought to prove a greater historical

dependence on the sea than most Maori, and as the Rekohu sea re-

source is large, Moriori could no longer be overlooked in Maori

[16]

2.2 Rekohu

2. Michael King, Moriori : A People
Rediscovered, Auckland, Viking, 1989
(doc c13), p 191

3. There was concern that Dr
Simmons was taking too many
dendroglyphs away, though it is clear
that they were not being preserved on
the Chathams, and probably not being
preserved indeånitely, as the trees
aged: see doc b25, p 5; doc c10, p 1.

4. Bill Saunders (writer, producer),
Moriori, television documentary, 1980
(cited in King, p 191)



policy formation.5 They have since been involved in extensive litiga-

tion over the allocation of settlement benefits.

. In 1989, Moriori were firmly placed on the New Zealand stage with

the publication of Michael King’s compendious history Moriori: A

People Rediscovered.

. In 1991, Maui Solomon amended the claim to this Tribunal to focus

on land issues.

All this was not without tension.

. In 1986, Moriori and Ngati Mutunga had sharp differences over who

could talk on Whakamaharatanga Marae on Rekohu, and in what

order. There appears to have been a heated exchange and some

differences on whether Moriori still existed as a people.

. In 1987, the Runanga o Wharekauri Rekohu was formed through

mainly Maori initiatives. It claimed to represent all Maori and Mori-

ori of Rekohu as they were all one people.6 But according to some,

Moriori membership in fact depended on proof of descent from

Rekohu Maori.7

. In 1988, Moriori formed the Tchakat Henu Association of Rekohu

Incorporated. However, some Moriori on the islands became mem-

bers of the runanga instead.

The runanga and the association, together with the Te Iwi Moriori

Trust Board (formed in 1992), now compete for Government service con-

tracts and benefits from the Treaty of Waitangi Fisheries Commission.

They also compete on land claims to this Tribunal.

2.3 Issues

From that background, a number of issues arose about the existence, iden-

tity, and status of Moriori and the propriety of their claims. Some were di-

rect challenges to their right to bring a claim at all and they can be dis-

posed of briefly. Others reflected general perceptions of Moriori. In order

to report properly to the Government, these required more consider-

ation. Some were dealt with as preliminary points and others lost heat as

the inquiry progressed, but we mention them for the sake of context and

completeness.

[17]
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The issues are :

. Racial identity: Who are the Moriori? The short point is that only

Maori can bring claims to the Tribunal and if Moriori are not Maori,

then, as Maori argued, there can be no claim. The larger point is that

outmoded perceptions of Moriori origins still exist. Moriori con-

tend that, if they are not to be prejudiced by continuing errors of de-

scription, governments must be better informed. We report on this

issue at some length.

. Ethnic identity: Are Moriori entitled to separate recognition? The

runanga claims to represent them, but some Moriori claim a right to

their own institutions. More broadly, governments are said to have

ignored Moriori in the past, to the detriment of Moriori, and to have

been unaware of their unique identity and culture, though they have

been New Zealanders since 1842. This question also demands a large

response in this report.

. Identification of status: Are Moriori tangata whenua? Moriori claim

that, contrary to the Treaty, governments have failed to recognise

them as the tangata whenua so as to give them an appropriate prior-

ity in government administration. This issue is introduced at this

stage as integral to identity, and is dealt with further in a later chap-

ter on consultation issues.

. Identity in the Treaty: Are Moriori Treaty beneficiaries? Maori say

the Treaty does not refer to Moriori and thus Moriori have no Treaty

rights.

. Cultural reality: Is there a living Moriori culture or are the claims

pretentious? Some Maori claim that Moriori have ceased to exist as a

people.

. Moriori integrity: Is there an honest purpose? Maori contend that

Moriori have grouped only to capture the benefits of Government

services and Maori Treaty settlements.

. Judicial integrity: Can the Tribunal hear the land claims? Maori say

that the Tribunal can hear claims only against the Crown, but the

land was awarded by a court, not by the Crown.

We will deal with each issue in turn.

[18]
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2.4 Who Are the Moriori?

2.4.1 Introduction

Who are the Moriori and are they really Melanesian? Moriori intend no

offence to Melanesians, but it rankles them to be called what, in their tradi-

tions, they are not. They claim to be Maori, of the same Polynesian stock,

but unique as Maori through the development of a distinct culture.8 We

are satisfied that Moriori are Maori and begin by tracing the sources of

the contrary view.

2.4.2 Early concepts of racial hierarchy

Early Europeans saw cultural difference in terms of superior and inferior

races.9 In 1870, the Reverend Richard Taylor wrote that Maori had ‘pro-

gressively advanced’, while Moriori had ‘retrograded’. Thus:

one tribe is driven away by a more powerful one; weakened in numbers,

and disheartened by constant defeats, it continually retires from its foes,

until, at last, without means of preserving its first state, it sinks lower in

the scale of existence: this will account for the degraded state of the origi-

nal inhabitants of the Chatham Isles ; driven away from the mainland,

they fled to islands possessing few natural productions; we cannot there-

fore, wonder that they should be less advanced than the natives who con-

quered them.10

The ethnographers SPercy Smith and Elsdon Best went further to con-

clude that Moriori were wholly or partly Melanesian. They were racially

distinct and inferior. Influential writers followed that lead, and the

thought that Moriori were some lost Melanesians became fixed in popu-

lar opinion and elementary educational texts.11 Since the 1930s, many

scholars have refuted Smith and Best, but the popular perception has con-

tinued, perpetuated at times by the education system, and this has be-

come a matter of great grievance to Moriori. In the meantime, Maori had

appeared to displace the Moriori race, and this became a useful political

myth because somehow it seemed to justify European colonisation of the

mainland.

[19]
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2.4.3 Revisionist scholarship

In the 1920s and 1930s, HDSkinner and colleagues from the University of

Otago undertook further studies. These showed clearly that Moriori were

east Polynesian, the same as Maori. Skinner considered that Moriori were

part of the early waves of the many that are now known to have flowed

from Polynesia over a long period; that, with others, they settled on the

mainland; and that, from the mainland, they moved to Rekohu.12

From the standpoint of their several disciplines, including archaeol-

ogy, demography, linguistics, and historical anthropology, Rhys Rich-

ards, David Simmons, Lyndsay Head, and others reached much the same

conclusion. In 1985, archaeologist Douglas Sutton drew this research to-

gether with his own works and published the result in ‘The Whence of the

Moriori’.13 A greatly expanded text was submitted to the Tribunal in 1994

as ‘The Moriori in the Chatham Islands’.14

Sutton summarised the scientific consensus in five main points :

. Rekohu has been settled for about as long as most of New Zealand

(however, the date of first settlement has yet to be satisfactorily

defined).

. The initial settlement of Rekohu was by double-hulled voyaging ca-

noes from New Zealand, probably the accidental result of dangerous

westerlies blowing from the east coast. No specific place of departure

can be identified at present.15

. Secondary settlement may have occurred from New Zealand (only)

before about 1400.

. Thereafter, a stable coastal hunting strategy developed. This in-

volved substantial changes in economy and social structure, which

occurred before about 1500.

. In developing a coastal hunting economy, Moriori culture became a

highly successful adaptation to the Rekohu environment. As far as

can be established at present, there were 1663 Moriori in 1835, 30

years after European sealing began, suggesting a late prehistoric pop-

ulation of about 2000.16

Sutton estimated that Moriori initially settled Rekohu in the interval

1000 to 1200, while King suggested, ‘on the balance of probabilities’, 1200

to 1400.17

Rekohu lies some 720 kilometres from Napier and 930 kilometres from

Banks Peninsula. Moriori traditions and genealogies suggest that Rekohu

may have been settled, at one stage or another, from around Mahia. There

[20]
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are no suggestions of return trips, although voyages from New Zealand to

‘Hawaiiki’ are common in Maori oral traditions. Local tradition supports

the thought of different waves arriving on the islands over time, for each

account describes a people who were here before. However, any last wave

was probably before 1400. The little ice age of the fifteenth century made

the seas more turbulent and voyaging extremely hazardous, and there is

no archaeological evidence of arrivals after that date. Thus, Moriori cul-

ture evolved in isolation at Rekohu for about 600 years.18 Archaeological

sites include examples of most of the kinds of artefacts classified as ‘ar-

chaic’ New Zealand forms (chisels, adzes, fish-hooks, etc), but not later

ones.19

Oral traditions also record persons arriving on Rekohu from

Hawaiiki.20 However, Hawaiiki, normally associated with the islands, has

also been used to describe a point in the north of New Zealand from

which canoes departed to the south. There has been further speculation

that Hawaiiki was simply a word for ‘the place from whence we came’.

Other traditions are that some of the people sprang directly from the

earth.21

Linguistic studies divide east Polynesian languages into Tahitian, Raro-

tongan, Tuamotuan, and Maori. Modern scholars such as Bruce Biggs,

Roger Green, R Clark, and Michael Shirres concur that Moriori is a dia-

lect of the Maori language, not a separate language. Maori and Moriori ap-

parently had little difficulty understanding each other when they met in

1835. The scholars are unable to establish an affinity to any particular

place in New Zealand from the dialects, but there are similarities with

Kahungunu (Mahia) and South Island dialects.22

Skeletal remains suggest an affinity with the people of Murihiku, but

Sutton stated that ‘no unambiguous interpretation is possible at pres-

ent’.23 The remains suggest that Moriori were not shorter than Maori (as

Skinner suggested) but were ‘tall robust Polynesians’, while the Moriori

lifespan was comparable to that of Maori, few people living beyond 50

years.24

2.4.4 Conclusion

The scientific evidence is compelling: Moriori are the same people as

Maori but, through isolation, they are unique as a Maori tribe.

[21]

Status 2.4.4

18. Document g3, p 39
19. Ibid, p 44
20. Document g14, p 11, paras 36–37.

A W Shand also notes this in Shand,
‘The Moriori People of the Chatham
Islands : Their Traditions and History’,
in JPS (doc c3, vol 6.1, p 2)

21. Document g14, p 11, paras 36–38
22. Clark, ‘Moriori and Maori : The

Linguistic Evidence’, in The Origins of
the First New Zealanders, D G Sutton
(ed), Auckland, Auckland University
Press, 1994, p 133 (cited in doc g3,
pp 41, 43)

23. Document g3, p 48
24. Ibid, pp 165, 217–222



The Treaty of Waitangi Act 1975 provides that only Maori can bring a

claim to the Waitangi Tribunal. It is obvious that that must include the

Moriori tribe – unless the Treaty of Waitangi itself excluded them. We re-

fer to that later.

2.5 Are Moriori Entitled to Separate Recognition?

2.5.1 Introduction

We now consider whether Moriori are entitled to separate recognition. As

we see it, they must be. The context is the runanga’s claim to represent

both Maori and Moriori upon the grounds that they are all one people.

But if Moriori are a distinctive Maori tribe, and still exist as a viable

group, then they are entitled to have their own form of tribal administra-

tion for as long as they desire, and to have that recognised by the Crown.

We need, however, to consider more fully what makes them unique.

Moriori claim that governments have lumped them in with Rekohu

Maori for administrative ease. They are concerned that they have been

New Zealanders since 1842 but that governments have barely known who

they are.

2.5.2 Moriori economy and culture

Once Moriori were on the islands, their economy and culture began to

change. The economy was based on the harvesting of abundant seals, in-

shore fish, shellfish, and terrestrial birds ; the gathering of plant foods;

and the capture of pelagic birds. (Seals were apparently the most impor-

tant of the food sources, and fishing was apparently by netting, as few

fish-hooks have emerged in the archaeological evidence.) With these re-

sources at hand, and with no large trees, sailing vessels gave way to korari,

wash-through rafts special to Moriori. Broad and low in the water, they

were stable in heavy swells and were suitable for landing voyagers on pre-

cipitous coasts.25

The abundant resources fostered permanent settlement in 40 or so

coastal kainga (hamlets) of about 40 to 50 people each.26 There was appar-

ently some correspondence in the distribution of settlements and fur seal

breeding colonies and some aggregation around Te Whaanga.27 Histori-

cal evidence also indicates that the islands were divided into tribal areas,

[22]
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linked by descent and intermarriage but able to exist autonomously. This

relative harmony was fostered by plentiful resources and a lack of outside

threats.

For the same reasons, an egalitarian society developed. The enslave-

ment of war captives, as developed on the mainland, was unknown.28

Differentiation of rank appears to have diminished: rich grave goods, the

mark of strong social ranking, have been found in archaic burial sites but

not in later burials and there is no evidence of tattooing or elaborate

house carving, other markers of social rank on the mainland.29

According to the nineteenth-century Moriori whaler Koche, as cited by

King, the people ‘enjoyed a democracy and conducted their simple affairs

by a council of notable men’.30 Though much the same could be said of

Maori, Sutton concluded that the egalitarian social organisation is the cen-

tral defining feature of the Moriori culture.31

Sutton believed that most of these changes took place by 1500, within

about 100 years of the virtual isolation of Moriori on the islands.32

Of special interest is that warfare was made redundant and was in fact

ideologically condemned. This rule of peace was known as the ‘law of

Nunuku’. By that law, as Mana Cracknell and Maui Solomon put it, ‘only

the gods would have power over life and death’.33 Fighting became ritual-

ised in sport, and the challenge to visitors became ceremonial. Children

were taught the law from a young age by the stories of Nunuku’s ex-

ploits.34

Archibald Shand, a nineteenth-century recorder of Moriori traditions,

related that Nunuku-whenua’s injunction against warfare came soon af-

ter the arrival of Oropuke, one of the first canoes to land. Before Oropuke

set out, Moe, the canoe leader, was admonished by Horopepe, his grandfa-

ther, to live peacefully in the new land. However, Moe and his brothers

were soon involved in fighting, which was interrupted by Nunuku-

whenua, one of Moe’s relatives and a man of great influence. Nunuku as-

sembled his people and made a law that ‘henceforth man-slaying and

man-eating were to cease for ever, and that in the case of quarrels, the first

blood shed, no matter how trifling, even an abrasion on the skin, was to

end the strife’.35 Maori also engaged in the ritualised settlement of dis-

putes through individual combat, but only as an option, while on Rekohu

it was required.

Moriori did not in fact give up a martial form of challenge, as Lieuten-

ant Broughton found on his landfall in 1791, and they did debate amongst
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themselves whether to set aside the law of Nunuku to resist the Maori ag-

gressors after 1835. Nevertheless, Nunuku’s injunction remained a central

feature of Moriori tradition and has become their explanation of their

subjugation by Maori in 1835.

Of course, there are similarities with Maori culture. After all, they are

the same people. But it is because they are the same people that the differ-

ences have special interest. The form of dialect is one obvious difference.

Fortunately, much of it has been recorded. The use of genealogical tables

(whakapapa, or hokopapa to Moriori) is another. Creation myths are also

similar, but certainly not the same, and thus provide evidence of unique

perceptions. (An appendix to King’s book compiles the essential informa-

tion and the ‘Davis papers’ provide further material.)36

2.5.3 Conclusion

As already indicated, for the purposes of official policy administration,

we consider that Moriori are entitled to separate recognition as a distinct

section of the Maori people. For the reasons given, we think that this is im-

portant in order that the contribution of Moriori to the New Zealand cul-

tural mosaic might be better known – especially their egalitarian society

and unique laws for peace.

2.6 Are Moriori Tangata Whenua?

2.6.1 Introduction

As for the question ‘Are Moriori tangata whenua (the people of the

land)?’, the historical record determines the answer. Tchakat henu

(tangata whenua) is what Moriori called themselves, and it is also what

Maori called them.37 In evidence, Michael King deposed that the oldest

Maori authority he interviewed was Jane Hough, a nonagenarian in 1989.

She informed him that her old people had acknowledged Moriori as the

‘first people’ on Rekohu.38 There is also other evidence that early Maori

used ‘tangata whenua’ to describe and distinguish the Moriori as a

people.

But we need to take the matter further because of current views about

the effect of conquest and because the statutory use of ‘mana whenua’ and

‘tangata whenua’ has needlessly confused the matter. We mention at the
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outset that we had the benefit of the thoughts of the late Makarini Temara,

who was a member of the Tribunal for this particular inquiry but passed

away before this report could be completed. He addressed the issue from

the moment that Moriori first welcomed the Tribunal to Rekohu, when

one speaker spoke in Moriori. Such was his comprehension of the close

connection between Moriori and the soil that in responding he turned

sideways, replying not directly to the welcoming speakers but to the land

itself. In that way, he made known his preliminary views from the

beginning.

Mr Temara’s thoughts also echoed those of another Tribunal member,

the late Sir Monita Delamere. They both distinguished between mana and

rights to land. As translated, Sir Monita said in 1990 that ‘the authority is

not in the land but in ourselves, that we are a people’.39

We find that we must part company with the understanding of ‘tangata

whenua’ and ‘mana whenua’ as used in the Reserves Act 1977, the Conser-

vation Act 1987, and the Resource Management Act 1991. In section 2 of

the latter, ‘mana whenua’ means ‘customary authority exercised by an iwi

or hapu in an identified area’. ‘Tangata whenua’, in relation to a particular

area, is defined as meaning ‘the iwi or hapu that holds mana whenua over

that area’. We think that this confuses several things, not least by its associ-

ation of ‘tangata whenua’ with power. We have thought it best to leave

aside the legal definitions and to look at the matter solely in customary

terms.

As we see it, the core meaning of ‘tangata whenua’ relates to an associa-

tion with the land akin to the umbilical connection between an unborn

child and its mother.40 It comes from creation beliefs holding that Maori

were born of Papatuanuku (Mother Earth) and is used to describe the

first people of a place, as though they were born out of the land. However,

it is also used to describe those who have become one with the land

through occupation over generations. It is relevant to ask whether the

newcomers placed the placenta of the newborn on the land, whether their

ancestors have been regularly buried in particular sacred sites, and

whether regular respect for those ancestors and sites is still maintained.

These and similar questions define the degree of permanence or tran-

sience in cultural terms.

Accordingly, it is possible that some people can be more ‘tangata

whenua’ than others, so that the term ‘tangata whenua tuturu ake’ or ‘the

true tangata whenua’ might be used to distinguish, for example, Moriori
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from Ngati Mutunga of Rekohu. Moriori described the latter as ‘tangata

whenua iho’, meaning ‘afterwards’. 41

But ‘tangata whenua’ is not customarily used to describe political

power. Instead, it would be appropriate for Maori speakers to talk of con-

querors on the one hand and the true owners of the soil, the tangata

whenua, on the other.

Adopting a customary approach, we would say that Moriori are

tangata whenua of Rekohu beyond all doubt, and may be described as

‘tangata whenua tuturu ake’. The status of tangata whenua is a fact that

cannot be changed for as long as the people exist and maintain an emo-

tional connection. In illustration, Ngati Mutunga claimed tangata

whenua status in Taranaki even after 40 years of absence and even though

they left after being defeated by Waikato. In similar vein, particular inter-

ests arising from aboriginality cannot be extinguished. An ancestral asso-

ciation with particular places is a fact that cannot be changed, even

though possessory rights may be affected by adverse occupations. This

has long been asserted by Maori in relation to Europeans. For example, at

the behest of Maori in 1977, the relationship of Maori with their ancestral

land, notwithstanding land confiscation or changes in title ownership,

was recognised in legislation as a fact to be brought into account in town

planning.42

We consider, however, that Ngati Mutunga are also tangata whenua of

Rekohu by virtue of the fact that they have lived there for a long time, have

buried their whenua (placenta) and their dead in the land, and now also

revere sites that are sacred to them. This was abundantly evident in site vis-

its conducted by the Ngati Mutunga claimants during the hearings.

At first, matters took an adversarial approach. We were given evidence,

for example, of a legal opinion conveyed to Moriori by solicitors for Ngati

Mutunga interests that ‘As a matter both of customary law and practical

reality Moriori lost the status of tangata whenua of the Chatham Islands

in 1835 by conquest and total subjugation’.43 However, as matters pro-

gressed there was a growing acceptance of the duality of tangata whenua

status. Eventually, this was acknowledged in submissions by Moriori,

Ngati Mutunga, and the Crown.44

Accordingly, we cannot support the approach adopted in the Resource

Management Act 1991, which defines tangata whenua by asking who has

the customary authority in a place. If that question can be answered at all,

the answer will surely exclude many who are properly tangata whenua as
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well. If it is the intention of the Act that some special consideration should

be given to Maori who have ancestral associations with particular areas of

land, then we think that it would be best if that were said. It might then be

found that more than one group has an interest. If in any particular case it

is intended that particular Maori communities should be heard, then it

would be best to describe the type of community, be it traditional or mod-

ern. What must be guarded against is the assumption that in any particu-

lar area only one tribal group can be involved. Maori had no land bound-

aries like those of states, overlaps and pockets of holdings were usual, dif-

ferent groups had different interests in the same resource, and political

authority was distributed amongst such local communities as existed

from time to time. And what must be watched closely is the tendency to

use Maori terms without an appreciation of the associated cultural ethic.

This brings us to mana. Again, this term has many meanings, but it was

used in submissions in the sense of political authority and power. In the

Ngati Mutunga submissions, Moriori lost mana through conquest and en-

slavement. That may be so, but mana is personal to persons or to peoples,

and it comes and goes – it is not an institutional power given by history

and then entrenched for all time. Were it the case that mana is irretriev-

ably lost by conquest and enslavement, then many tribes, including Ngati

Mutunga, would have no mana today. If it were true that mana went for all

time when people were displaced from the land, then most Maori would

be without mana today in light of the land losses and the outcome of the

wars that followed European colonisation. This was the point of what Sir

Monita said, when describing the Maori way, that the mana is in ourselves

– we are a people. Mana depends on how we act today and what we make

of ourselves. It is something like the definition that Dame Joan Metge put

to the Tribunal in the Muriwhenua land claim, with reference to a ranga-

tira, that a rangatira is as a rangatira does.45

In customary terms, if a people exist today and can be seen to have

mana now, through their own displays of competence, manaaki, and ac-

knowledgement of others, then they are to be described as a people

of mana. Mr Temara had reminded us of this and had cautioned us to

observe closely what the people did during the hearings. How did Mori-

ori treat their guests? Were they able to rally their people to support the

claim (even if they stood in different camps)? Did they speak wisely when

mentioning their relationships with Ngati Mutunga and Europeans?
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Adopting his advice on the customary approach, we left satisfied that

Moriori have mana.

The term ‘mana whenua’ appears to have come from a nineteenth-cen-

tury Maori endeavour to conceptualise Maori authority in terms of the

English legal concepts of imperium and dominium. It links mana or au-

thority with ownership of the whenua (soil). But the linking of mana with

land does not fit comfortably with Maori concepts. Recent research tends

to agree that the term ‘mana whenua’ itself does not appear in the early re-

cords about customary rights to land. The Crown’s interim closing sub-

mission in this claim drew usefully on Grant Phillipson’s collection of evi-

dence from missionaries and others familiar with Maori language and

culture, originally collected in the 1860s and published in the Appendix to

the Journals of the House of Representatives, as well as some unpublished

material.46 These opinions confirm that the term ‘mana’ was personal and

was used in regard to the influence or authority of chiefs. Other opinions

compiled in the Appendix consider that mana whenua was a nineteenth-

century invention.47 Crown counsel likewise challenged – we think cor-

rectly – its use to describe a general authority of a particular group over

any area of land.48

We are inclined to think that the term ‘mana whenua’ is an unhelpful

nineteenth-century innovation that does violence to cultural integrity.

However, subject to such arrangements as may have been settled by the
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people themselves, our main concern is with the use of the words ‘mana

whenua’ to imply that only one group can speak for all in a given area

when in fact there are several distinct communities of interest, or to as-

sume that one group has a priority of interest in all topics for consider-

ation. Some matters may be rightly within the purview of one group but

not another. As far as Moriori are concerned, it is clear that they retain a

customary interest in their ancestral lands and cannot be denied the right

to be heard thereon.

2.6.2 Conclusion

We conclude that Moriori are tangata whenua. So also, today, are Ngati

Mutunga.

2.7 Are Moriori Treaty Beneficiaries?

2.7.1 Introduction

According to the Ngati Mutunga claimants, because the Treaty of

Waitangi does not refer to Moriori, they are not Treaty beneficiaries and

can bring no claim. However, the Treaty barely refers to Maori either. It re-

fers mainly to the ‘Native Chiefs and Tribes’ and ‘the native population’,

which terms, of course, include Moriori. This issue was raised, was dealt

with orally, and was not pursued further in our proceedings, but we must

report on it to make the position clear and in case the issue resurfaces.

This is also a useful time to recall what is meant by ‘Maori’ and ‘Moriori’.

2.7.2 The meaning of ‘Maori’ and ‘Moriori’

HWWilliams’s Dictionary of the Maori Language provides the clue as to

the meaning of ‘Maori’ and ‘Moriori’. ‘Maori’ meant the ordinary people

of a place as opposed to transients.49 As the dictionary records, it was not

until after 1850 that the word was elevated to a noun and used for the

Maori race, for until the Europeans arrived there was only one ‘race’, and

thus no need to make a distinction. The word ‘iwi’ (‘people’) was some-

times added because ‘maori’ also meant other things that were ordinary

or natural to a place, like plants, or even water.

[29]
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‘Maruiwi’, ‘moriori’, and ‘maori iwi’ were simply different ways of

saying the same thing – the ‘ordinary people of a place’. It was not until af-

ter Europeans arrived that the word ‘Moriori’ became fixed as the name

for the first people of Rekohu.50

Thus, Polynesian migrants to New Zealand described the people here

before them as the maori, maruiwi, or moriori – that is, as the people nor-

mally resident here – and those already here likewise described them-

selves. In turn, the migrants were maori, maruiwi, or moriori of the place

from whence they came. In time, they would become maori to New

Zealand.

In brief, before 1850, ‘maori’ and ‘moriori’ meant the same, but, with

the advent of Europeans, they came to be used as the names of separate

peoples.

2.7.3 ‘Maori’ in the Treaty of Waitangi

At 1840, the old use still applied and Maori were still called simply ‘the Na-

tive people’ or ‘the New Zealanders’. Accordingly, the English text of the

Treaty did not use ‘Maori’ and the Maori text used it in the old way, with a

lowercase ‘m’. (There is one possible exception, but it depends on how

one interprets the handwriting.)

The obvious conclusion was that the Treaty was meant to apply to the

whole of the indigenous people of such parts of New Zealand as might be

annexed (for when it was drafted, no part had been annexed and there

were doubts as to how much would be).

Nor is anything to be made of the fact that Moriori were not signato-

ries. Certainly, the Colonial Office took the view that the Treaty applied to

all, whether they had signed it or not. The Treaty was primarily an honour-

able pledge on the part of the British to the people of such lands as might

in fact be acquired or annexed. The consensual nature of its drafting, and

to a large extent its completion, does not prevent its application as a unilat-

eral undertaking where required, as much binding upon the honour of

the Crown as a Treaty to which there was full consent. There appear to

have been significant North Island rangatira who did not sign, and no sig-

natories for the greater part of the South Island when sovereignty over

that area was proclaimed, and yet the Treaty must be taken to have ap-

plied in all places when sovereignty was assumed. Nor can it make a
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difference that Rekohu was annexed some two years after the rest of New

Zealand.

2.7.4 Moriori and the Treaty of Waitangi Act 1975

The meaning of ‘maori’ had obviously changed by 1975, but the Treaty of

Waitangi Act of that year provides that only ‘Maori’ may bring claims.

However, ‘Maori’ means no more than the native people of New Zealand,

and that includes Moriori unless the context otherwise requires. Clearly,

it does not so require. The apparent legislative intent is to provide a forum

for the beneficiaries of the Crown’s promises in the Treaty, and, as we

have seen, that includes Moriori.

2.7.5 Conclusion

We conclude that, like Maori, Moriori are beneficiaries of the Treaty of

Waitangi and are able to bring claims to the Tribunal.

2.8 Is there a Living Moriori Culture?

2.8.1 Introduction

Maori submitted that the Moriori claims were pretentious, the Moriori

culture having died out. This argument was not much advanced once the

preliminaries were over and the hearings began, but we address it here be-

cause it is of assistance in informing the Government on possible results if

the claims are well founded and compensation is made. A narrow answer

could be given on the basis of how culture is defined, but we are mainly

concerned with the alleged context that Moriori revivalism was bent to

the recapture of power and resources for personal advantage and that the

claims were a misuse of the Tribunal’s process.

In the course of the hearings, we were regaled at length by numerous

witnesses who described what being Moriori meant for them. They had

come from many parts of New Zealand and also from Australia. We were

welcomed in the Moriori tongue, and we were introduced to charts ex-

tending beyond the length of one wall testifying to the incredible work

that Moriori had undertaken, over many years, to locate the scattered

Moriori people and to define their blood connections. Moriori resident
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on the islands spoke at length on their way of life, their sacred sites, and

their continued enjoyment of traditional foods. Others spoke of their

knowledge of Moriori history, tradition, and genealogy, though much of

it was now gleaned from written sources.

Mr Temara had been mainly interested in any exhibition of common

ethic, focusing not on knowledge acquired from books but on how peo-

ple reacted to each other and on how they behaved on visits to ancestral

sites. He had felt that the people were sufficiently in charge of the spiritual

dimension of life that the Tribunal could feel safe at Te Awapatiki, though

we were foreign intruders on their ancestors’ lives. He had been con-

cerned to know whether people knew their cousins and respected them,

whether they were too quick to speak ahead of others, and the like. What

they said was less important than how they said it. Did a Moriori personal-

ity come through? Could one leave the islands and say ‘That is the Mori-

ori people’?

2.8.2 Conclusion

Moriori are clearly in the process of rebuilding, but the culture survives

and they are rebuilding from the bottom up. The concern appears to be

not for any one personally but for all those people on the wall chart. The

claims are not pretentious. Any settlement proceeds are likely to be prop-

erly applied to the social, cultural, and economic revival of the people.

Such a settlement would serve to set aside grievance, as much for the sake

of Ngati Mutunga as themselves, to re-establish purpose and pride, and to

keep alive a unique part of the New Zealand cultural heritage. Critical to

this is the establishment of a sound Moriori base on Rekohu. Benjian Solo-

mon envisaged a ‘cultural treasury’ that would, amongst other things, en-

able Moriori society to become self reliant and self governing, assisting its

people with education, housing, and industry.51

2.9 Is there an Honest Purpose?

The question ‘Is there an honest purpose to the claim?’ has been an-

swered by the previous section. It is true that Moriori seek a share in the

fisheries settlement and anything else, as do Ngati Mutunga, but the Mori-

ori revival began long before the Tribunal was set up or the fisheries case
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was heard. It was abundantly plain and perfectly obvious that Moriori are

digging for much more than gold.

2.10 Can the Tribunal Hear the Land Claim?

The final point raised here is that claims may be only against actions of

the Crown or its agents. Ngati Mutunga objected, before the Tribunal’s

hearings commenced, that, because a court made the land awards, its deci-

sions were not actions of a Crown agency and therefore the Tribunal had

no jurisdiction to consider their Treaty implications.

This question was amongst others in High Court proceedings taken by

Maori to restrain the Tribunal from proceeding with its inquiry. Justice

Heron considered that, without deciding the matter at that stage, there

would seem to be a strongly arguable case that the court’s decision could

not be regarded as an action of the Crown.52 But he also thought that a

proper investigation of the Moriori claims could not avoid a consider-

ation of what the court did as part of the historical narrative.

Maori then moved that the Tribunal adjourn its then proposed inquiry

on the basis of the High Court’s comments. After hearing counsel, we de-

termined that, because the structure and jurisdiction of the Native Land

Court came from the Crown, the Tribunal could consider them, as well as

whether the result was inconsistent with Treaty principles and, if it was,

whether the Crown should have intervened.53 We considered that this did

not involve the Tribunal in questioning or impugning the legality of the

court’s decision. We then proceeded to hear the various claims of Moriori

and Ngati Mutunga, all of which had a key focus on the outcomes of Na-

tive Land Court activities and the remedial responses of the Crown, as out-

lined in the following chapters.
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3. INVASION

3.1 Introduction

Europeans arrived in Rekohu before Ngati Mutunga and Ngati Tama, and

the descendants of some of them are on Rekohu to this day. For back-

ground, this chapter reviews:

. the meeting of Moriori and Lieutenant Broughton in 1791;

. the advent of sealers and whalers ;

. the invasion of some 900 of Ngati Tama and Ngati Mutunga; and

. the initial Moriori enslavement.

The invasion and conquest of Moriori, using muskets and a British sea

vessel, was not entirely in accordance with custom. Likewise, the subse-

quent enslavement of Moriori was affected by the whalers’ and traders’ de-

scription of the ‘blackfellows’ of Australia, or ‘Paraiwhara’, whom Maori

understood to have been enslaved.1

3.2 Lieutenant Broughton and the Chatham

The brig Chatham, commanded by Lieutenant William Broughton, was

blown off-course after leaving Dusky Sound on a voyage to Tahiti and

chanced upon the islands of Rekohu on 29 November 1791. Upon landing

at Kaingaroa Harbour, and after ‘saluting noses’ with some Moriori,

Broughton performed the ceremony of taking possession – a ceremony

which British commanders had already carried out on various Pacific is-

lands, such as Tahiti.2

After some attempts to barter for food and water, the landing party was

partly surrounded by Moriori, one man performed a form of haka, and

the group are said to have menaced the British. By his account, Broughton

ordered his men to retire to the boats, but they received blows from clubs

and, fearful of being overcome, fired at the Moriori. One man,

Tamakaroro, was killed.3

Michael King recounts a variety of Moriori traditions of the episode

collected by Alexander Shand, Percy Smith, and others. Some of these sug-

gest that the Moriori were trying to protect their property, others that

they were trying to seize that of the British. Shand was told that the
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Kaingaroa Moriori ‘severely thrashed those who took part in the mishap

with the strangers’. King interprets this as indicating that the Moriori con-

sidered that they had invited the death of Tamakaroro by breaking

Nunuku’s law. 4 It is impossible, on the slight information available, to say

more about the reasons for the clash.

Broughton’s detailed account is not of a demoralised and sullen people,

as some later European commentators suggested, but of a confident, asser-

tive people. They resisted some of the British demands and sought to im-

pose their own terms, by threats and through the use of their clubs and

spears. But Broughton also said that they seemed ‘a cheerful race’, refer-

ring to their bursts of laughter as they engaged with the British.5

3.3 Whalers and Sealers

Sealers arrived in the first decade of the nineteenth century. According to

Koche, a Moriori who dictated his life story to a passenger on an Ameri-

can whaler, Moriori warmly greeted the first sealers, laying down their

weapons and performing a ceremony of peace. This policy was the delib-

erate result of councils held after Broughton’s visit. Thereafter, they were

hospitable to the sealers and the whalers who came next, and assisted

them in their work.6 Moriori could not have known at first of how whole-

sale the slaughter of seals would be. Pigs and potatoes were introduced,

and, before long, Moriori entered into commerce, provisioning ships.7

The Chathams, as the British called the islands, became known to the seal-

ers and whalers as a safe destination where both seals and provisions

abounded, and a handful of Europeans took up residence amid the

Moriori.

By the 1830s, the seal rookeries had been virtually wiped out. King

wrote that ‘This catastrophe deprived the Moriori of their major source of

winter clothing, a major source of food, and the presence of an animal

that had figured intimately in their mythology and religious ritual.’8

In addition, birds and seafowl were shot by the sealers and their habi-

tats were disturbed by introduced rats, cats, dogs, and pigs. Some bird spe-

cies such as rails were greatly reduced and became harder to catch.

The human population also suffered. Measles, influenza, and venereal

disease killed and incapacitated many of the people because they had no
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natural immunity. On best scientific estimates, Moriori numbered about

2000 in pre-European times, but by the 1830s some 400 people had died

as a result of epidemics.9 The contempt and physical brutality of some of

the Europeans and their sexual exploitation of some Moriori women

must also have been deeply disturbing to the peaceable people who had

initially welcomed the sealers.

Despite this, the Moriori world-view remained essentially intact :

Their lives were based around some twenty small settlements on Chat-

ham Island and one on Pitt, of which the most significant were those

which had regular contact with ships : Ocean Beach, Whangaroa,

Wharekauri, Waitangi, Owenga and Te Whakaru.10

Traditional beliefs remained and traditional rituals were observed, and

there were few intermarriages with the resident Europeans, ‘possibly only

with the former sealer Shera at Te Whakaru and James Coffee at Ocean

Bay’, according to King.11

There were some Maori among the crews of the visiting ships. Accord-

ing to Koche’s memoirs, one of these, Matioro of Ngati Mutunga, came

ashore at Ocean Bay in the summer of 1832–33, frightened the local Mori-

ori with a war dance, and deliberately broke tapu by cooking food at a sa-

cred place, the volcanic peak Hokopoi. When Koche and others broke the

cooking vessel, an iron pot from the ship, Matioro was said to have led a

party of sailors in retaliation, shooting one Moriori and cruelly handling

Koche and others. Whatever the details of this encounter, the news was

certainly carried back to Ngati Mutunga and Ngati Tama in Te

Whanganui-a-Tara (Port Nicholson) that Rekohu, or Wharekauri as they

came to call it, was a fertile land where potatoes grew readily, fish and

other foods abounded, and the inhabitants would offer little resistance to

an occupier.12

3.4 Ngati Tama and Ngati Mutunga Invasion

Ngati Tama and Ngati Mutunga invaded Rekohu in 1835. Their former

connections became important in subsequent Rekohu history and affect

important issues in these claims, and we therefore now describe that

background.
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3.5 The Taranaki Connection

The ancestral home of the invaders was in north Taranaki. This connec-

tion with Taranaki would have significant bearing on the subsequent

determination of land rights on Rekohu.

Ngati Tama had resided at the northern gateway into Taranaki and for

centuries had resisted the incursions of tribes from further to the north.

They developed a reputation as fierce warriors who gave no quarter in

protecting the Taranaki frontier, and they would later lead the journey to

Rekohu.13

But Ngati Tama could not withstand the musket, which came with trad-

ers to the Far North sometime after 1815. Northern tribes invaded south,

with muskets setting off a chain reaction throughout the North and South

Islands. Maori society saw population upheavals of a kind that are not

known to have occurred before.

Northern Taranaki was practically deserted in this process by the sev-

eral tribes known collectively as ‘Ngatiawa’ (Te Atiawa today). They

included Ngati Mutunga, who were a more peaceful people residing a

distance from the northern frontier.

Those captured in the invasion from the north were marched back to

Waikato and enslaved. The remainder headed south to the Kapiti coast

and Port Nicholson in search of arms, trade, and a place to rebuild before

they returned to Taranaki. In time, many other hapu followed the same

route from the Bay of Plenty, Rotorua, Taupo, Waikato, Kawhia, and

Taumarunui. But most of the heke (mass migrations) of the several hapu

were grouped under the leadership of Te Rauparaha of Ngati Toa from

Kawhia, who made several trips back and forth.14

3.6 The Wellington Connection

The bond to Te Atiawa relatives in Wellington also had a bearing on the

events that led to a decision on land rights in Rekohu.

Te Rauparaha established himself on Kapiti Island, from where he

could control the passage of canoes to the south, migrations along the

beach, and trade with Europeans at Kapiti, Porirua Harbour, and Cloudy

Bay in the South Island. Te Atiawa were amongst those who came with Te

Rauparaha. They were encouraged by the Ngati Toa chiefs to move
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further south to the Ohariu–Makara coast and Te Whanganui-a-Tara, the

territory of Ngati Ira or Rangitane. Sections of Ngati Tama remained on

the Kapiti coast.15 Though the Te Atiawa occupations around Wellington

were peaceful in the first instance, conflict with the previous occupants

soon broke out, and by 1830 those who had not been killed were expelled,

apparently relocating with kin groups in Wairarapa.16

There were difficulties amongst the settlers. Ngati Tama and Ngati

Mutunga appear to have left for Rekohu because of threats of attack from

Te Rauparaha. At first, Ngati Mutunga appeared to be content with their

occupation of Te Whanganui-a-Tara and invited sections of their Te

Atiawa kin to join them.17 But the situation of the Te Atiawa hapu became

insecure. Ngati Raukawa also migrated south to Manawatu and

Horowhenua. In 1831, Ngati Raukawa and Ngati Awa clashed near Otaki

at the battle of Haowhenua. Te Rauparaha favoured Ngati Raukawa in the

conflict and subsequent land distribution. Ngati Tama were driven out of

land they tried to occupy near Mana Island, where they threatened to ri-

val Ngati Toa.18 Te Rauparaha appeared intent on keeping tight control

over the trading network built up with Pakeha whalers and sealers.19

Whanganui-a-Tara attracted few European ships, and the cultivable

land around it was limited. However, as mentioned, some of the resident

Maori had voyaged with European traders and had been to Rekohu,

where a number of sealers and whalers were active and there was a horti-

cultural trade. These gave a favourable impression of Rekohu where pota-

toes could be grown and traded, European ships visited frequently, birds,

fish, eels, and karaka berries abounded.20 It was believed that the Moriori

would offer little resistance. In King’s estimation, the Ngati Mutunga who

returned from Rekohu to Whanganui-a-Tara ‘found their fellow-tribes-

men discontent and insecure, quarrelling with Ngati Toa and ready to

move again’.21

In late 1835, Ngati Mutunga, led by the chiefs Pomare Ngatata and

Patukawenga, made a considered decision to quit Whanganui-a-Tara in

favour of the islands that they called Wharekauri. According to 1870 Na-

tive Land Court evidence, they agreed to ‘come and take this land’.22

Ngati Tama, whose settlements also ringed Whanganui-a-Tara, also

sought to go. Some Ngati Mutunga objected, but those connected with

Patukawenga and Wharepa were accepted into the heke, along with some

of Ngati Haumia, another hapu of the Taranaki people.23
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3.7 Captain Harewood and the Maori

Captain Harewood, the commander of a visiting trading vessel, the

Rodney, protested that he was pressed to take the migrants to Rekohu. He

had good cause to so claim. Though the transport of Maori to other

places was a profitable business, British subjects who aided and assisted

Maori warfare were liable to be prosecuted in New South Wales, and at

this time at least one who had operated in the Kapiti area had been so

charged. Harewood’s case would later be referred to the British Resident

in the Bay of Islands, James Busby, for inquiry, but it appears that he was

not prosecuted.24 Amongst other things, Harewood recorded that two

trips were required and that the mate was taken hostage to ensure that he

returned for the second group.25 His record, however, also shows that he

received a generous payment of trade goods.

Ngati Mutunga burnt their villages around Te Whanganui-a-Tara and

exhumed and burnt the bones of their dead, indicating that they had no in-

tention of returning. They agreed that, rather than have Ngati Raukawa

move in, various hapu of Te Atiawa should occupy the land they were va-

cating. However, unlike Ngati Mutunga, not all Ngati Tama left

Whanganui-a-Tara or the adjoining west coast.

3.8 The Invasion

There are no contemporary accounts of the 1835 invasion of Rekohu by

Ngati Tama and Ngati Mutunga, but accounts by participants of both

sides were written down later. On the Moriori side is the account of

Koche, an adult in 1835, who was enslaved by Matioro of Ngati Mutunga.

He later escaped to an American whaling vessel and told his life story to a

passenger, who published an English account of it in 1873.26 Hirawanu

Tapu, the most knowledgeable source of Moriori history and culture to

survive the invasion, gave evidence to the Native Land Court hearing in

1870, and was Alexander Shand’s main informant for the articles he pub-

lished on the ‘Ngati Awa’ invasion in the Journal of the Polynesian Society

in 1892.27 On the Ngati Mutunga side, Toenga Te Poki and Rakatau

Katihe, two of the chiefs who took part in the events of 1835, gave evidence

in the 1870 land claims hearings.28 The handful of Europeans present at

the time left no accounts of what happened.
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About 900 men, women, and children arrived in the Rodney in two

boatloads in late November and early December 1835.29 Ngati Tama pre-

dominated in the first party and, after landing at Whangaroa, began to set-

tle at Waitangi and in the north-east of the island around Kaingaroa Har-

bour. Pomare Ngatata arrived in the second party (predominantly of

Ngati Mutunga) and began to settle around Whangaroa. There is evi-

dence of opinions at the time that Ngati Tama breached an agreement

with Ngati Mutunga and had already occupied of parts of Rekohu.

By King’s account, Moriori at first welcomed the Maori arrivals, direct-

ing them to water supplies and clearings.30 Tony Walzl, a historian for

Ngati Mutunga, also cited this statement of Walter Brodie, who visited the

Chathams in 1841:

On A’s [Pomare’s] landing here, he gave the Natives of Chathams f500

worth of property such as muskets, powder and clothing etc ; also a

quantity of pigs to stock the Island, as a compensation for the land

which he and his tribe intended to take possession of.31

This statement is not referenced or corroborated by other evidence,

and it is possible that Brodie saw a traditional deposit of gifts as a pay-

ment for land. In any event, in the light of Maori custom, the Ngati

Mutunga leader could not have expected to gain more from this than lim-

ited rights to limited areas. At most, he may have intended to adopt the Eu-

ropean manner of taking land. Initially, however, as Moriori witnesses

agreed in 1870, there was no killing or enslavement.32

But the peace did not last long. Within weeks or even days of their ar-

rival, the newcomers began to takahi (walk the land) in order to possess

it. According to historians, the initial Moriori response was one of ‘sur-

prise and disbelief ’.33 They tried to ignore what was happening, hoping

that the newcomers would eventually go away. A few resisted, but the

Maori had firearms and the Moriori did not, and the few were killed.34 Ac-

cording to accounts of 1862 and 1870, Moriori then assembled at Te

Awapatiki to discuss what to do (King dates the meeting as being ‘early in

1836’).35 Some were for attacking the Maori but others were for obeying

Nunuku’s law. The latter prevailed, and Moriori returned to their villages

prepared to live in peace with the Maori and share the resources of

Rekohu. Immediately, however, they were attacked and killed in large

numbers, and the dead were ritually eaten. Shand’s account suggests that
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50 were killed at Te Raki and nearly all of those at Waitangi ; others were

hunted down in other parts of the island, the number killed varying from

place to place, depending mainly it seems on the ferocity of particular

Maori chiefs.36 Maori evidence from 1870 puts the number killed in

1835–36 at around 300 – about one-sixth of the population.37

3.9 Who Started the Killing ?

Walzl drew together evidence showing that the killings were not wan-

ton.38 Ngati Mutunga witnesses suggested that Ngati Tama initiated the

killings and that the conquest began before the second boatload, carrying

Ngati Mutunga, arrived. (Ngati Tama were not represented in the inquiry

and accordingly made no reply. They left the island over a century ago, re-

settled in Taranaki, and did not return.)

According to King, the Maori leaders thought the Te Awapatiki meet-

ing was preparation for an attack and deliberately struck first.39 It is noted

that Moriori outnumbered Maori at that stage. Yet it is unlikely that as

many as 1000 Moriori men gathered at Te Awapatiki, as Walzl suggested –

the total Moriori population was then only about 1600.40 Nor were the

Moriori well armed or battle hardened as were the Maori. Shand had re-

corded that a breach of Maori tapu was mentioned as a ‘convenient ex-

cuse’ for the killings.41 Another claim was that Moriori had killed a Maori

child.

Certainly, it is clear from their actions in 1835–36 and their subsequent

behaviour towards Moriori slaves that some Maori chiefs were not as bru-

tal as others.42 A Moriori, Hirawanu Tapu, also acknowledged in evidence

to the Native Land Court in 1870 that Poware of Ngati Mutunga, the same

person who had presented gifts, did not take part in the killing. However,

there is no question that the Maori invaders had come to take possession

of the land and that they proceeded to do so. They might have entertained

the unlikely hope that they could do so without any resistance, but that

would have required them to construe the Moriori reputation for non-bel-

ligerence as an extreme form of pacifism. By their own cultural norms, no

Maori could reasonably have expected any other people to give up their

land without protest. And at the first signs of resistance, Maori reacted

with ferocious violence. Whatever role the breach of tapu or the killing of

a Maori child played in the events, it seems that they were not the real
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cause of the wholesale killing and enslavement of the Moriori people. The

cause was the deliberate taking of the land by the Maori invaders. Indeed,

Maori witnesses in the Native Land Court in 1870 simply acknowledged

that fact and claimed the authority of custom for doing so. Rakatau

Katihe stated:

we took possession . . . in accordance with our customs and we caught

all the people. Not one escaped. Some ran away from us, these we killed,

and others we killed – but what of that? It was in accordance with our

custom . . . I am not aware of any of our people being killed by them.43

3.10 On Slavery in General

The bulk of the Moriori population was then subjected to ‘slavery’. ‘Slav-

ery’ is an apt description but slavery takes many forms and it should not

be assumed that the practice here was the same as that which applied at

some time in another country. Nor was it the same in all parts of New Zea-

land. We are not aware of a definitive New Zealand study on the subject,

but the evidence at this stage is that Maori slavery arose only from the tak-

ing of war captives and usually involved the slaves being taken to a distant

place, to the homeland of the conqueror. However, the musket wars led to

some permanent tribal relocations. In the Cook Strait region, for exam-

ple, there were ‘subject’ communities who remained on the land, paid

‘tribute’, worked to direction, and were called by Maori words such as

‘taurekareka’ and ‘mokai’.44 In these various forms of slavery, both of war

captives and of subject communities, there was no hereditary slave class,

but a taint of slavery could pass on.

The present evidence, generally speaking, is that in the immediate after-

math of conquest many prisoners were killed and ritually eaten, espe-

cially when utu was sought for previous deaths among the victors. Other

prisoners were dispersed among the households of the victors, where

they formed part of the workforce. In pre-Christian times, their lives re-

mained precarious ; they could be killed on the whim of a master whom

they had displeased or, on the death of a chief, they could be killed and

buried with him along with his other possessions.45

However, women prisoners were not used as concubines but were

taken as wives of the conquerors, and the children of the relationship
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were free (though perhaps tainted with lowly birth) and could inherit

land rights. It was common in Maori conquests for the victors to kill the

men and marry the women, the issue of the conquering leaders thereby ac-

quiring rights of take tupuna or rights by descent from the first occu-

pants, through the female line.

In the period of the musket wars and increasing trade with the Europe-

ans, the labour of war captives became increasingly important for the

dressing of flax or the growing of potatoes. This probably made them less

likely to be killed but more prone to be worked to death in unhealthy

conditions.

But it seems hard to generalise about Maori ‘slavery’ on the present

studies. It appears to have ranged from a virtual chattel status to little

worse than a kind of tributary relationship, especially where the invaders

located themselves in the newly conquered territory (as in the case of

Ngati Toa’s occupation of the southern North Island and Wairau

districts).

There appears to be no word in the Maori language used specifically to

refer to slaves : they are variously called ‘mokai’ (a term also used for do-

mestic pets and occasionally as a term of affection for one’s grandchil-

dren), ‘taurekareka’ (lowly persons, minions), or simply ‘tangata’ (per-

sons). The evidence is not that those enslaved were perpetually separate

from free persons, nor is there evidence of any formal process for manu-

mission as in Roman times.

3.11 Moriori Enslavement

None the less, were there a scale for slavery in New Zealand, from good to

bad, we would think on the evidence that slavery on Rekohu must surely

have stood at the nether end of the darkest side. It is hard to imagine that

it could have been worse. Two interpretations were given to us. King,

Phillipson, and Gilling depicted Rekohu slavery as extremely onerous.

Moriori were no more than chattels in their masters’ kainga, working as

their masters required, frequently beaten, and (according to Hirawana

Tapu), until the coming of the Gospel in 1842, likely to be eaten.46 This

could have been the situation of war captives in mainland New Zealand

too, though by 1840 most had been released as a result of missionary

influence.
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But what is more unusual is that the Moriori were not taken as wives,

not even as secondary wives, nor allowed to marry or cohabit among

themselves. Nor were the children of the sexual exploitation by Maori

men of Moriori women accepted by their Maori fathers. As if to

emphasise that they were being treated as separate, Maori called them

‘paraiwhara’, a transliteration of ‘blackfellow’, a term introduced by seal-

ers and traders from Australia.47 The word was used regularly to describe

the Aboriginals of Australia, but with contempt, as was seen to befit an in-

ferior people with whom one did not marry. There is evidence that Maori

understood the ‘Paraiwhara’ to have been enslaved by the Europeans.48

A comparison may be made with those of Ngati Tama and Te Atiawa,

and their relatives, who went to the northern South Island to conquer the

local people. They secured their rights partly by intermarriage. There is ev-

idence in the Nelson Native Land Court minute books that ‘half-caste’

children who were the offspring of Taranaki and Kawhia invaders, on one

side, and Rangitane or Ngati Kuia, on the other, succeeded to full rights

and status in both the conquering and the conquered groups.49 The same

seems to have happened throughout Horowhenua, Manawatu, and

Rangitikei. But it did not happen on Rekohu.

Walzl challenged King’s bleak interpretation of the lot of Moriori. He

cited William Baucke as follows:

It is a grave mistake of Moriori historians to state that the Maori

slaughtered the invaded race to sate his taste for human flesh; he only

slew sufficient according to Maori custom, to establish a conqueror’s ti-

tle to the land, and enslaving as many as he wanted, permitted the re-

mainder as feudal vassals for service when required, to occupy their for-

mer homes.50

Later, we also express doubts about Baucke’s recollections.

Baucke was born on the island in 1848 of missionary parents, and, in

the mid-1860s, when he was a young man, some Moriori were permitted

to return to their former homes. The evidence of Europeans writing from

1841 is that Moriori were not in fact allowed to occupy their former homes

from the time of the fighting. Perhaps Baucke also thought that the homes

that they had when he grew up were those that they had always had.

Further, Moriori who survived had to cope with the trauma of the inva-

sion, the abuse of their tikanga, their grief for those who had been killed

and eaten, the forced disruption of families, and their collective loss of
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mana from being made slaves on their own lands. Many, forced to violate

their  own  tapu, accepted  death  as  the  consequence. Baucke  acknowl-

edged this and wrote further :

In his own estimation, the Moriori was a very sacred chap; he be-

lieved that if he infracted his self-imposed laws of tchap (holiness) he

would die ; hence when his Maori slave-master ordered him to do things

that infringed those imposed restrictions, he saw approach an enemy

from whom to protect himself he built an intricate but very sure defence

which his Maori master now commanded him to disregard, but seeing

in the Maori curtle axe a something real, he obeyed. Yet once out of sight

of that speedy death, his former dread regained its force ; so when he

failed to respond to his master’s morning call, and that master in a rage

went to see, he found him in his whare dead!51

Influenza epidemics in 1839 and 1840 and other diseases also killed

large numbers of Maori after 1835, but kongenge (dispiritedness and de-

spair) was clearly a factor for Moriori. Moriori elders writing to Governor

Grey in 1862 put the number dying of ‘distress’ at 1336. This cannot be

verified but, for whatever reason, a Moriori population of about 1600 in

1835 was reduced to an estimated 250 to 300 by the end of the 1840s.52

3.12 Conclusion

The invasion of Rekohu by Ngati Tama and Ngati Mutunga was clearly

not a conquest that obeyed Moriori tikanga. The shedding of blood was

contrary to the law of Nunuku. There are also aspects of the conquest and

enslavement that raise the issue of whether these represented true Maori

custom. While the tramping of the land and cannibalism accorded with

Maori custom, other aspects of the invasion were unusual. The Maori had

had an acquaintance with European traders in Taranaki and Port Nichol-

son. They invaded by boat with muskets, and an invasion of such a re-

mote place by so many would not have been possible without the use of

the Rodney. They appear to have enslaved the Moriori as Maori under-

stood the Europeans to have enslaved the paraiwhara of Australia. That

that was a Maori perception of the European treatment of aboriginal Aus-

tralians was apparent during the signing of the Treaty of Waitangi when it

was asked if Maori would be enslaved as the paraiwhara had been. Finally,
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there was then no intermarriage with the paraiwhara, though intermar-

riage with conquered tangata whenua had been usual amongst the New

Zealand tribes. We consider the significance of these matters further, in

terms of the Treaty and of the claims before us, in the following chapters.

[47]
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4. THE COMMENCEMENT OF CROWN RESPONSIBILITIES

4.1 Background

The British flag was hoisted on Rekohu in 1791; British (and other) sealers,

whalers, and traders followed; and in 1835 the British vessel the Rodney as-

sisted the Ngati Tama and Ngati Mutunga invasion. When the Crown pro-

claimed sovereignty over New Zealand in 1840, however, Rekohu was left

out – the proclamation’s descriptions of latitude and longitude simply did

not go that far. Soon after, the New Zealand Company purported to pur-

chase Rekohu from certain Maori and then to sell it to German interests

for £10,000.1 The Crown disputed the validity of the purchase and then, in

1842, changed the cartographic descriptions to make Rekohu part of New

Zealand.

These matters led to arguments amongst the historical researchers. Did

the Crown have some responsibility for Rekohu affairs and the actions of

British subjects before 1842 when Maori were still killing Moriori at

whim? Should the Crown have intervened even before 1842? Should the

Native Land Court have assessed native land rights before the date of the

invasion?

The arguments about the commencement of Crown responsibility can

be readily disposed of for our purposes but the facts connect to important

issues in later chapters. For example, with regard to the land claim, Mori-

ori argued in the 1870s that, at the crucial time of 1840, Maori were really

disinterested in owning Rekohu, for they tried to sell it. With regard to

claims relating to the Crown’s general administration of the islands, it was

argued that the Crown was apathetic from the start. Rekohu was left out

of the 1840 proclamation then added later by the stroke of a pen without

even telling the local people, Moriori, European, or Maori.

We review the facts in the light of both the specific questions below and

the issues raised in later chapters.

4.2 Issues

For now the issues are :

. Had the Crown some responsibility for the inhabitants of Rekohu or
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for the actions of British subjects before the invasion took place?

And was it responsible for the actions of Captain Harewood?

. Can this Tribunal consider matters that happened before 1840 in con-

sidering Treaty responsibilities?2

4.3 Rights and Responsibilities by Discovery

The first question concerns the nature of responsibilities as a result of the

‘discovery’ in 1791 and the assumption of rights with regard to the islands.

Of course, Rekohu had been discovered before Broughton landed

there, but it had not previously been known to Europeans or charted on

marine maps. However, political comprehension was not as it is now, and

Lieutenant Broughton hoisted the British flag and installed a lead plaque

on the site to evidence British discovery and to stake a prior claim as

against other European powers.3

Crown counsel referred to Hight and Bamford’s The Constitutional His-

tory and Law of New Zealand. We accept the authors’ proposition that ‘dis-

covery’ alone is an insufficient foundation for sovereignty and must be de-

veloped and strengthened by some act of occupation performed in a

reasonable time.4 Hight and Bamford in turn referred to the European ju-

rist Vattel, whose 1758 work The Law of Nations exemplified European

thinking on the question at issue. Vattel wrote :

It is questioned whether a nation can, by the bare fact of taking posses-

sion, appropriate to itself countries which it does not really occupy . . .

The law of nations will therefore not acknowledge the property and sov-

ereignty of a nation over any uninhabited countries except those in

which it has formed settlements, or of which it makes actual use.5

The thinking of the day allowed even inhabited countries to be seen as

uninhabited, as happened in Australia, but Vattel’s point that interna-

tional law regarded the ‘actual formation of settlements’ as a more

significant indicator of a transfer of sovereignty than discovery or a proc-

lamation of possession remains valid. Thus, as Crown counsel noted, Tas-

man was the first European to ‘discover’ New Zealand but the Dutch took

no follow-up action. James Cook also claimed possession of the country

for the Crown, in 1769, but there is no suggestion that New Zealand com-

menced as a British colony from that time onwards. In fact, the British
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Government did not adopt Cook’s claim to territory, and imperial stat-

utes of 1817, 1823, and 1828 specifically stated that New Zealand was not

within His Majesty’s dominions.6

Even Hobson’s proclamation of 21 May 1840 that both the North and

the South Islands were British did not suffice to make the South Island so

in the eyes of the commander of the French warship escorting French set-

tlers to Akaroa. Captain Lavaud noted that Hobson had proclaimed Brit-

ish sovereignty over the South Island only by right of discovery. He

thought Captain Langlois’s 1838 land purchase and the actual planting of

settlers (then at sea heading for Banks Peninsula) would enable French

sovereignty to be asserted, especially if the South Island chiefs supported

the French against the British claims. Hobson feared as much too and

sent hms Britomart to land magistrates to exercise civil authority before

the French arrived. Even so, Lavaud did not wholly give up the hope of es-

tablishing French sovereignty in the area until he became aware of the sec-

ond British proclamation of sovereignty over the South Island of 17 June,

based on the signing of the Treaty by the South Island chiefs.7

Whether a treaty of cession or the official establishment of settlers was

required to assert sovereignty is a moot point, but there was neither in re-

gard to Rekohu. There was only an act of State in the form of letters patent

on 4 April 1842.

4.4 Actions Asserting Rights

We turn now to the question of whether power or rights were assumed

and, if they were, whether there were any correlative responsibilities and

duties.

In October 1841, the Colonial Office discovered that the New Zealand

Company claimed to have purchased Rekohu and was trying to sell it to

the German Free Cities (of the former Hanseatic League). The latter envis-

aged the planting of a German colony in the islands. Two purchase deeds

applied in fact. One was for the whole of Rekohu, but it was probably de-

feated by an ordinance preventing purchases in any part of New Zealand

where Britain might proclaim sovereignty. The second was for specific

blocks made after the Government had settled the New Zealand bound-

aries for that purpose.
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The Colonial Office moved swiftly to block the company’s action. The

Permanent Under-Secretary, James Stephen, at first advised the Foreign

Office and Attorney-General that Britain already had sovereignty over the

Chathams.8 This soon proved not to be so. On making inquiries of the Ad-

miralty, the Colonial Office was informed of Broughton’s 1791 discovery

and proclamation. No adverse occupation being known, it was thought

that there was nothing to interfere with Great Britain claiming the right of

sovereignty over the islands.9 Stephen then directed that the company be

informed that ‘no European State could be allowed to establish a Colony,

or assert the right of Dominion there without derogating from the prior

claims of the British Crown’.10

Grant Phillipson, an independent historian, raised the possibility that

the Crown had thereby assumed responsibility for the islands from the

point of discovery. Were that so, then the proper date for assessing land

rights on Rekohu should have been in 1791, before the Maori invasion, he

submitted.11 Reference was also made to the fact that in December 1841

Governor Hobson heard of the murder of a European on Rekohu by

other Europeans. He tried to find an available naval vessel to send there so

that ‘some act denoting Her Majesty’s right to those Islands in virtue of

their first discovery by Lieut Broughton . . . be exercised’.12

We consider that none of this establishes that the Colonial Office had

decided that Rekohu was a British territory before 1842 or that it had ac-

cepted a responsibility for Rekohu from 1791. At most, it was forewarning

of a claim or of a right to claim, not assuming responsibility.

4.5 Responsibility for British Subjects

Alternatively, it was argued, the Crown had assumed fiduciary obligations

in respect of Maori and Moriori before the signing of the Treaty of

Waitangi.13 Reliance for this was placed on the assumption of responsibil-

ity for the acts of British subjects. Two cases were cited, together with cer-

tain actions taken by the Colonial Office.

In 1830, the captain of the Elizabeth agreed, in exchange for a cargo of

flax and pork, to take Te Rauparaha, Te Hiko, and a raiding party of Ngati

Toa to Akaroa to avenge the death of Te Pehi Kupe, Te Hiko’s father.14 The

Englishmen assisted in the attack and transported the war party and its

[52]

4.5 Rekohu

8. J Stephen to S Blackhouse, 6 No-
vember 1841, co209/12, fol 63 (cited in
doc f5, p 36)

9. Board of Admiralty to Stephen,
27 October 1841, co209/12, fols 59–60
(cited in doc f5, p 36)

10. Stephen minute, 18 November
1841, co209/12, fol 165 (cited in doc f5,
p 36)

11. Document f5, pp 37–38
12. Hobson to Stanley, 28 February

1842, co209/14, fols 107–108 (cited in
doc f5, p 37)

13. Document g14, pp 7–8
14. Tamihana Te Rauparaha manu-

script, Auckland Public Library, a27b

(cited in Patricia Burns, Te Rauparaha:
A New Perspective, Wellington, Reed,
1980, pp 158–160)



prisoners back to Kapiti, where prisoners were killed and eaten.15 The au-

thorities in New South Wales were shocked and took proceedings against

the Elizabeth’s captain and crew. There were thought to be laws control-

ling the actions of British subjects abroad.

The attempted prosecution failed. Opinions on the law were sought

from London, but this took time and the captain and crew could not be

held in custody indefinitely. They were eventually allowed to leave Syd-

ney.16

However, there had long been pressure from Samuel Marsden and the

missionaries to extend the authority of New South Wales courts over Brit-

ish subjects in New Zealand. The British and New South Wales Acts of

1817, 1824, and 1828 explicitly acknowledged that New Zealand was not

British territory, but legislation was passed in an attempt to create an ‘ex-

traterritorial’ jurisdiction. James Busby was appointed a British Resident

at the Bay of Islands with consular authority to work with the Maori

chiefs and to send British offenders for trial in Sydney.

In addition, the Secretary of State for the Colonies, Lord Goderich,

wrote a letter to the New Zealand chiefs, to be promulgated through

Busby, stating that :

The King is sorry for the injuries which you have suffered from some

of His Subjects. But he will do all in his power to prevent the recurrence

of such outrages, and to punish the perpetrators of them according to

the Laws of their Country, whenever they can be apprehended and

brought to trial.17

The second case concerned the Rodney itself, which was one of several

cases referred to Busby. The captain and crew were confronted when the

vessel later called at the Bay of Islands. Captain Harewood asserted that

he was pressured to take Ngati Mutunga and Ngati Tama to Rekohu and

that, further, the mate was held at Somes Island as a hostage for the return

of the ship to convey the second party of Maori. None the less, the Rodney

had been well supplied with flax and other trade goods, and Busby was

not convinced that the voyage was other than a voluntary transaction on

the part of the ship’s master.18 He wrote to Governor Bourke on whether

Harewood’s conduct might be a matter for further inquiry. There is no evi-

dence of any action being taken against the captain and crew. However,

Lord Glenelg, the then Secretary of State for the Colonies, informed

Bourke that he was determined to make ‘some effectual provision for the
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protection of the inhabitants of New Zealand against the misconduct of

British subjects’.19

Wiremu Te Wharepa would later affirm the captain’s account when

talking on Rekohu to Alexander Shand. He added that the trader George

Young was also held hostage. Since 1833, Young had occupied a house on

the shore of Thorndon under the aegis of Ngati Mutunga chiefs. Shand

does not appear to have considered the prospect that there may have been

collusion over what should be said if questions were asked.

However, none of this can establish a fiduciary responsibility for the

general welfare of Maori or Moriori before annexation. At most, there

was an honourable pledge to do what might be done to apprehend British

subjects who committed crimes in New Zealand or otherwise to

endeavour to keep peace and order. It is a far call from accepting a legal re-

sponsibility for the injuries to the people of another country.

4.6 The Exclusion of Rekohu

Finally, it was argued that the Crown should have intervened to relieve

Moriori from at least 1840, the omission of Rekohu from the 1840 procla-

mation of sovereignty being a mere administrative oversight. We have

some doubts that the omission was in fact an accident.

Historian Don Loveridge provided a comprehensive review of the

omission of Rekohu from the boundaries of New Zealand in 1840 and its

subsequent annexation by letters patent.20 It appears that in May or June

1839, Ministers of the British Government decided to include within the

boundaries of New South Wales any territory in New Zealand ‘of which

the sovereignty may be acquired by the British Crown’. Governor Gipps

was given a new commission to suit. This included the territory ‘com-

monly called New Zealand’ lying between 34 degrees 30 minutes south lat-

itude and 47 degrees 10 minutes south latitude, and between 166 degrees 5

minutes east longitude and 179 degrees east longitude. This describes the

smallest rectangle needed to encompass the North Island, the South Is-

land, and Stewart Island – barely sufficient in fact. Norfolk Island was

added to his responsibilities by being specifically named, but no similar

mention was made of the Chathams.21
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There was clearly no intention to include Rekohu or any other outlying

islands at this stage. Loveridge considered that the British authorities

were not even sure that more than parts of the main New Zealand islands

would need to be annexed in future. No wish to cast the net wider was

apparent.

Letters patent embodying Gipps’s new commission were duly pro-

claimed on 15 June 1839. Further letters patent of 30 July appointed Hob-

son Lieutenant Governor over the territory to be acquired in New Zea-

land. Both documents referred to the boundaries given above.

On 21 May, after the Treaty had been signed in a number of localities,

Hobson issued two proclamations, the first asserting British sovereignty

over the North Island, the second asserting sovereignty over ‘the Middle

Island’ (now known as the South Island) and ‘Stewart’s Island’. The sec-

ond proclamation then went on to proclaim full sovereignty over ‘the is-

lands of New Zealand’ within the boundaries outlined in the letters patent

of 15 June 1839, except that, inadvertently, the northern boundary was

given as 34 degrees 30 minutes north, instead of 34 degrees 30 minutes

south. The mistake was picked up in New Zealand the following month,

whereupon Hobson drew up a revised proclamation with the correct lati-

tude shown and issued it by Special Gazette and in the local newspaper.

Meanwhile, however, the uncorrected version had been forwarded to Lon-

don, where it was published in the London Gazette of 2 October 1840, with-

out the error having been detected.22

Hobson’s corrected version of the proclamation reached London on 25

November 1840, but policy in England had meanwhile moved on. The

British Government had decided to make New Zealand a colony separate

from New South Wales. On 16 November 1840, it issued new letters patent

to that effect and, on 24 November 1840, Hobson’s new commission as

Governor of New Zealand. Both documents repeated the old description

with the incorrect latitude.23

It was only after the November 1840 proclamations reached Hobson at

Auckland in April 1841, and he had drawn attention to the ‘north latitude’

error in a dispatch which reached the Colonial Office on 15 January 1842,

that the authorities there set about correcting the mistake.24 The impor-

tant point is that, in all the documentary evidence of the making and copy-

ing of letters patent, commissions, and charters down to late 1841, there

was no suggestion whatsoever of including Rekohu within the bound-

aries of New Zealand.
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4.7 The New Zealand Company and the Annexation of Rekohu

The Colonial Office revised its thinking in November 1841 when news

came of the New Zealand Company’s activities. It will be recalled that a

concern at the time of the proclamation of sovereignty was to control the

unregulated activity of organisations such as the New Zealand Company.

The company, for its part, aware of the British Government’s intention by

early 1839, had sent out land purchase agents to acquire as much land as

possible from Maori chiefs before the Crown could intervene. One of

these agents, Richard Davies Hanson, arrived in Port Nicholson in the

Cuba in January 1840 and was sent to buy land in the Kawhia area. While

there, he learned of Hobson’s proclamation of 30 January 1840 that hence-

forth all purchases of Maori land were forbidden and that no previous

purchases would be recognised, once sovereignty was taken, until investi-

gated by a land claims commission and confirmed by Crown grant.25

Hanson then decided that it was a waste of the company’s time and

money to undertake more land purchases in New Zealand. He suggested

to Colonel Wakefield that he buy instead in the Chathams, precisely be-

cause ‘they are not included in the proclamation nor indeed in the limits

of the Governorship of New Zealand’.26 Wakefield agreed, and by June

1840 Hanson was able to report that, in return for certain goods and the

reservation of certain areas, the Rekohu chiefs would transfer to the New

Zealand Company the whole of their Rekohu interests.27

What the chiefs thought they were agreeing to in their transactions

with Hanson is not known, but it seems most unlikely that they would

have given vacant possession had it been asked for. Hanson’s report ar-

rived in London on 23 November, some days after the company had

signed a general agreement with the British Government on its future op-

erations in New Zealand. This included the well-known offer to grant the

company four acres for every pound sterling it had spent on colonisation

within the area of any bona fide purchase it had made. Loveridge specu-

lated that had Hanson’s dispatch arrived earlier it might have brought

Rekohu under consideration for inclusion in the company’s charter. But

it did not, and neither the company nor the British Government raised

the possibility.

Indeed, the company showed no desire to colonise Rekohu. Its inten-

tion, as we have noted, was to on-sell land to German interests. The

Rekohu agreement stated that the company was ‘not aware if the sover-

eignty of the British Crown has ever been proclaimed in the Chatham
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Islands’.28 In informing the Colonial Office of its action, the company like-

wise observed that the Chathams were ‘a foreign country’, just as New Zea-

land was before 1840.29

As we have seen, the proposal gave rise to Colonial Office inquiries as

to British rights and to Stephen’s advice that no European power could es-

tablish a colony there ‘without derogating from the prior claim of the Brit-

ish Crown’.30 Hope and the Secretary of State for the Colonies, Lord Stan-

ley, agreed, and the company was informed accordingly. Loveridge

documented how the company, now hopelessly embarrassed by its at-

tempt to deal with the Germans, engaged in some frantic wriggling to

maintain goodwill with the British Government in order to safeguard its

November 1840 charter to colonise New Zealand. The company’s direc-

tors tried to argue that the actions of Hanson and Wakefield in early or

mid-1840 were not those of the company as reconstituted under the No-

vember 1840 agreement, and disclaimed any further interests there. But

they had to accept Stanley’s frosty refusal to acknowledge ‘the right of any

person to any land in the Chatham Islands acquired by purchase from the

Natives’.31

Loveridge has shown from the Colonial Office files that the company

was in fact playing a double game, for, despite disclaiming any further in-

terest, it covertly continued to try to deal with the Germans – ineffectually

as it turned out.32

The Crown’s stand in November 1841 had so far protected Rekohu

from colonisation, either by the New Zealand Company or by the Hanse-

atic towns. This had been done, not on the basis that Rekohu was part of

New Zealand, but because Britain had a ‘prior claim’ there vis-à-vis any

other European power and because Rekohu was outside the boundaries

of New Zealand and thus outside the area where the company was author-

ised to operate.

Loveridge’s analysis made it clear that realisation in the Colonial Office

of the ‘north error’ in describing the boundaries of New Zealand came

hard on the heels of the fracas over the company’s land claim but quite in-

dependently of it. A correction was clearly necessary, but Loveridge

found no evidence that the mistake was discussed in the Colonial Office

in November–December 1841 during the flurry over the company’s land

purchase. It was discussed only in January 1842, following the arrival of
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Governor Hobson’s May 1841 dispatch drawing attention to it. This sug-

gests that the alteration of New Zealand’s boundaries that was then put in

train was embarked upon, not, in the first instance, to deal with the New

Zealand Company (whose land claim had been brushed aside by Stanley

in November 1841), but simply to correct the north error. In fact, the first

draft of the new letters patent, completed on 25 February 1842, corrected

only the north error and did not expand the boundaries of New Zealand

to include the Chathams.33

However, some time in February 1842, a Mr Wilder, a draftsman in the

Colonial Office, minuted to his superiors :

it has occurred to me, whether circumstances may not have occurred

since the passing of the [1840] Charter, which might suggest the expedi-

ency of availing ourselves of the present necessity for its amendment, by

enlarging the limits of the Colony so as to comprehend the Chatham Is-

lands and Lord Auckland Islands.34

No doubt, the New Zealand Company’s actions had some bearing at

this point, but we can say only that Wilder’s suggestion was adopted with

very little further discussion being recorded. In the next drafts of the let-

ters patent, the northern boundary was corrected to 33 degrees south and

the eastern, western, and southern boundaries of New Zealand were all ex-

tended. James Stephen commented:

You will see that the new definition includes the Chatham Islands

with several smaller islands which, as they fall within the dominion of

Great Britain shd be subordinated to some Govt, & can be placed under

none so conveniently as that of New Zealand.

His colleague Hope asked, ‘What will be the effect of this on the Chat-

ham Islands? Will it be in the power of the Crown to prevent unautho-

rized settlement there on the part of British subjects?’ To this, Stephen

replied:

The effect on the Chatham Islands will be to bring them within the

Govt of New Zealand, and to enable the Executive Authorities, and the

Legislature of that Island [sic] to do whatever may be necessary for ‘the

maintenance of peace order and good government there’. As it is the

Chatham Islands are a British Territory subject to no local Govt and to

no special Law whatever.35
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The new letters patent received royal approval on 4 April 1842 and were

proclaimed by Willoughby Shortland, the ‘Officer Administering the Gov-

ernment’, on 1 November 1842.36

We think it is very clear that Britain assumed no administrative or legal

responsibility for the Chathams before 4 April 1842 and had indicated no

intention to assume responsibility for the inhabitants before then, though

it might take action in respect of the unlawful activities of British subjects.

The action in respect of the New Zealand Company was not an admission

of responsibilities but the protection of perceived rights to claim

sovereignty.

None the less, it is clear that no action was taken to treat with or to in-

form the local inhabitants.

4.8 Prior Acts and the Treaty of Waitangi Act 1975

To what extent can the Tribunal consider matters that arose before 1840?

Under the Treaty of Waitangi Act 1975, the Tribunal may consider only

acts or omissions of the Crown after 6 February 1840. But it does not fol-

low that we are unconcerned with events before that date. If the Crown

wrongly took land in 1839, then, applying Treaty principles, in 1840 it

must surely have been obliged to give it back. Governor Hobson implic-

itly accepted this in principle during the discussion of the Treaty with

Maori : Maori referred to prior land dealings with British subjects and the

Governor replied that these would be investigated and that any lands un-

justly held would be returned.

In similar vein, Moriori counsel submitted that, in terms of the princi-

ples of the Treaty, the Crown was obliged to ameliorate, to the extent rea-

sonable and practical, any ill effects of prior contact.37 However, this also

raises another point, to which the Treaty preamble referred. The pream-

ble suggests that the protection of the native people was a primary consid-

eration in the decision to annex and that it was relevant to consider in that

context the previous excesses arising from initial contact. To provide pro-

tection, and the justice that the preamble also referred to, the Crown had

obviously to consider the whole of the preceding circumstances rather

than rely upon a narrow interpretation of law.

In this case, Rekohu was simply at the end of a chain of events. That

chain started with the introduction of the musket by British and other
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traders. Also, the invasion itself would not have happened but for the ca -

pacity of British vessels then plying the area. In considering what steps

might be taken in 1840, or in 1842 in the case of Rekohu, it would be rea-

sonable for the Crown to consider and give some weight to the extent to

which preceding factors had played a part. It ought reasonably to have

been apparent from knowledge at the time that the invasion would not

have happened but for that fateful combination of guns and the British

sea-faring capacity. In addition, its outcome might reasonably have been

made a subject for immediate or early investigation, since Busby had

warned the Colonial Office in 1836 that ‘it is to be feared that the result of

this expedition will be the extermination or enslavement of the [Mori-

ori]’.38

We do not suggest some absolute liability on the Crown’s part. The

question is only whether the Crown considered the whole of the relevant

circumstances when determining appropriate action once responsibility

for the inhabitants of Rekohu was assumed in 1842.
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5. ENSLAVEMENT

5.1 Background

Moriori elders gathered at Te Awapatiki in 1862 to petition the Governor

about their lands and their enslavement at Maori hands. They detailed, in

a document of 131 pages, their history and their circumstances. Listed as

killed in the Maori attack were the names of 226 men and women. The el-

ders referred to the subsequent enslavement of Moriori and counted 1336

persons said to have died of ‘despair’. The survivors then living, they said,

numbered only 101.1

From the beginning of Crown governance in 1842, until about 1863,

Moriori were enslaved in appalling conditions. They were housed in inad-

equate whare, poorly fed, compelled to undertake extreme labour, brutal-

ised, forbidden to marry or to have children, and made to respond to ev-

eryone’s bidding, including even that of Maori children. For a time before

1842, and possibly for a short while thereafter, they were gratuitously

killed at whim.

5.2 Issue

What steps did the Crown take to relieve Moriori after annexation in

1842, and was there anything more that the Crown might reasonably have

done? The question of whether the Crown was obliged to take any steps at

all, in terms of Treaty principles, and, if it was, then what steps, is intro-

duced in this chapter, but our final conclusions are stated in chapter 10.

We first consider the Crown’s position on slavery in 1842.

5.3 The Crown Position on Slavery at 1842

Article 3 of the Treaty of Waitangi imparted to the ‘Natives of New Zea-

land . . . all the Rights and Privileges of British Subjects’. The essence of be-

ing a British subject at that time, as we see it, was that British subjects were

free. Slavery had been outlawed by an Imperial Act of 1807, and within

British territories no subject could be enslaved. Leaders of humanitarian
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and evangelical movements expressed outrage over the continuation of

any form of slavery in British colonies. The issue had high political impor-

tance, and, despite opposition from some commercial interests, the Brit-

ish Parliament remained opposed to slavery and the legal position was

clear.

5.4 What Did the Crown Know about Slavery on Rekohu?

The official British Resident, James Busby, had an inkling of the likely fu-

ture for Moriori even before 1840. He was informed of the role of the

Rodney and expressed his fear over the likely ‘extermination or enslave-

ment’ of the Moriori. He then had to consider whether charges should be

laid in Sydney against the captain of the brig.2

Richard Hanson, who bought land for the New Zealand Company in

1840, was at least aware of the Maori dominance on Rekohu, for he pur-

ported to buy only from them. He ought reasonably to have known of

their enslavement as well, but it is not known whether, in communicating

with the Government on the land purchase, he passed on this

information.

Walter Brodie was another who claimed to have bought land on

Rekohu in 1840.3 In later appearing before the Land Claims Commission

over that and other purchases he claimed to have made on the mainland,

he would have had to explain whether he had acquired the land from the

true owners, but it is not known whether he mentioned the enslavement

of the Moriori.

Ernst Dieffenbach, however, reported fully on the condition of the

Moriori in 1841. Dieffenbach was the naturalist on the New Zealand Com-

pany’s vessel Tory, and spent four weeks on Rekohu when the ship visited

there. In 1841, he published his findings in the Journal of the Royal Geo-

graphical Society.

Dieffenbach counted 90 Moriori (an underestimate in the light of later

censuses) and was shocked by their situation:

They are Polynesians and not Papuans, and their present state of deg-

radation may be ascribed to the miseries which they suffer from the op-

pressive sway of the New Zealanders [as Maori were commonly called at

that time], and from want of sufficient nourishment. These unhappy
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islanders were in a far different state some years ago; but now they are re-

duced to the greatest misery: they are the labourers and porters of their

masters who have no notion of anything like moderation in the labour

they exact ; so that ulcerated backs bent almost double, and emaciated,

paralytic limbs and diseased lungs, are the ordinary lot of these ill-fated

wretches, to whom death may be a blessing. This is no exaggeration. Al-

most all whom I saw were living in miserable huts in the open fields ;

their disposition is morose and taciturn, and it was with difficulty that I

could gain their confidence; but, after I had succeeded in doing so, I

found them not at all deficient in intellect, and naturally cheerful.4

Dieffenbach is well known to historians as a close observer with a

scientific approach. He travelled widely throughout New Zealand, and

though we doubt his census in this case, he had a reputation for carefully

measured assessments and statements.

In London, reports to the Geographical Society were avidly read and

debated. We imagine that there was an intense interest in new lands. Com-

mercial operators, members of Parliament, scientists, humanitarians,

and, most importantly for the purposes of this discussion, officials from

the Colonial Office are known to have attended society discussions.

Sealers, whalers, and traders were present on the islands, but it is not

known whether they said anything to the Government. Many would have

been keen to avoid official notice, we suspect, given what we have read of

them. However, one William Hunt farmed on Pitt Island from 1843, and

he wrote that he employed Moriori but that Maori sought out and recap-

tured them, regarding them as escaped slaves.5 But we do not know if

Hunt’s private observations came to official notice.

Maori Anglican teachers arrived on Rekohu in 1841. As often happened

elsewhere, the Gospel was first taken to Rekohu by Maori themselves.

Moriori reporting in 1862 appear to have accepted that the summary kill-

ing of Moriori ceased soon after this.6

Rekohu was annexed as the Chatham Islands on 1 November 1842. No

action was taken on the ground, like sending a warship or an official to for-

mally declare this fact and to advise the local inhabitants, as was a com-

mon colonial practice at the time. Maori probably first learned of it from

missionaries or traders, or in some other casual manner. But it seems that

there was no practical difficulty about doing something formal. In 1844,

the Government brig hms Victoria was sent simply to summon a
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European witness for a mainland trial. The captain walked across most of

the island, he said, and calculated the population as 600 ‘Aboriginal na-

tives’, 400 Maori, and ‘about sixty Europeans’.7 However, these figures

seem unreliable ; they conflict with those of Deiffenbach and with Bishop

Selwyn’s 1848 figures. (Selwyn appears to have taken more pains to

achieve a reliable count in order to assess the number to be converted and

the worth of the church’s work there.)

In 1845, two island settlers were sworn as special constables to serve war-

rants on some suspected felons.8 But otherwise there was no official pres-

ence until the appointment of Archibald Shand as collector of customs in

1854. Two years later, he was also sworn in as the resident magistrate.

Bishop Selwyn visited Rekohu in 1848. This was the first of several visits

(probably five), and on his arrival he was met by Pomare Ngatata (Wil-

liam Pitt) who ‘came on board, and greeted me as an old friend, having vis-

ited us at the college [Saint John’s, Auckland] in 1847’.9 Selwyn stayed

with Ngatata, and, four years later, Ngatata’s nephew and successor, Wi

Naera Pomare, studied at Saint John’s College. The relationship between

the Anglican Church and the Ngati Mutunga leaders began early and

would be lasting.

Selwyn counted only 268 Moriori, noting that ‘the very small number

of children, and the unmarried state in which they seemed for the most

part to be living, would lead me to fear that they are rapidly decreasing’.

He continued:

The relation in which they stand to the New Zealanders is not satisfac-

tory. They have been reduced to the condition of serfs, and are obliged

to obey the orders of every little child of the invading race. The common

expression of ‘Ngare Paraiwhara’ [Na te Paraiwhara], ‘Send a

Paraiwhara’, shows that a ‘fagging system’ has been established, more in-

jurious perhaps to the masters than to the servants, as there is no appear-

ance of harshness or severity, but a great decrease of personal activity in

the dominant race. A long residence on the island would be necessary to

do away entirely with this evil ; but I did what I could in a short visit, by

paying personal attention to the poor Paraiwhara, and explaining how

they were descended from the elder branch of the family of Noah, by

which they obtained the name of the ‘tuakana o te Pihopa’ (the elder

brother of the Bishop). They are a cheerful and willing people ; and, like
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many persons in a subordinate station, more obliging than their mas-

ters.10

Some days later, Selwyn visited Rakautahi in the north-east of the is-

land, ‘a village of considerable size, with a good chapel’. Ngatata was again

his host (it was his wife’s principal residence) and he fed Selwyn roasted

eels and mint tea. (Outside the house, ‘a row of merry Paraiwharas’ cook-

ed the eels on spits.11)

Selwyn’s account may be slightly romanticised, as visits often are, or

perhaps shaped by his strong commitment to Ngatata. He used ‘serfdom’

rather than ‘slavery’, but used ‘slavery’ for the mainland situation, while

yet describing ‘slavery in New Zealand’ as of a ‘mild character’.12 Selwyn

noted that, on the mainland, war captives had been commonly integrated

into the captors’ families and that there were no insurmountable objec-

tions to teaching the Gospel to slaves.13

Selwyn’s reports did not suggest any harshness or severity in the

treament of the Moriori.14 Perhaps he regarded serfdom as less serious

than slavery, at least in its application to New Zealand, or possibly he want-

ed to excuse Ngatata, whom he clearly saw as a good convert and close

friend. Later, he allowed Wi Naera Pomare to take a Moriori ‘servant’ with

him when he went to study at Saint John’s College.15

There is evidence that the advent of Christianity curbed the im-

promptu murder of Moriori slaves. Much later, Moriori themselves re-

ported to the Governor that indiscriminate killing stopped at about that

time. William Hunt wrote that the workers taken back by Maori as es-

caped slaves attempted to put themselves under Christian Maori, rather

than the non-Christians who had gone to capture them.16 But the church

did not in fact end slavery on Rekohu, and it does not appear to have

taken a strong position on the matter. Missionaries before Selwyn had

been much more vigorous in condemning slavery on the mainland, this

protest dating back to the 1820s, and it appears to us that most slaves there

had been freed before 1840. But on Rekohu, slavery continued.

The Chief Protector of Aborigines, George Clarke senior, was a former

Church Missionary Society missionary. Of necessity, he relied upon infor-

mation from his former colleagues to attend to his now secular charge. He

would have had no difficulty in learning of the Moriori people had he cho-

sen to inquire after them, since Anglican Maori teachers were working on

the islands and one of his Wesleyan colleagues had visited there in 1842,
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although Bishop Selwyn’s first official visit did not come until after the ab-

olition of the protectorate. Even so, Clarke did not send a protector to

visit the islands or to inquire into the state of Maori and Moriori there, al-

though this was done for other parts of the country. Also, relations be-

tween officials and the churches – especially the Anglicans – were close.

Lord John Russell’s instructions to Hobson had provided that 15 to 20 per

cent of profits from the on-sale of land acquired from Maori was to be

used to benefit Maori.17 This does not seem to have been adhered to (see

the Tribunal’s Report on the Orakei Claim), but benefits were passed to

the Anglican Church, which in some respects was doing what the Govern-

ment might have done. Governors arranged land endowments for the mis-

sions and subsidies for the missionary schools, and Governor Grey also ar-

ranged for a £7000 Civil List vote for ‘Native Affairs’ to ensure continued

support for the schools.18 Bishop Selwyn’s account of matters on Rekohu

was published in 1849, and he is known to have discussed the situation on

the islands with Governor Grey at that time.19

However, Governor Grey also personally travelled extensively to assess

the country in his charge and the position of Maori in his care, especially

their military capacity. He covered an extraordinary territory, given the

conditions, and in 1850 he even voyaged to the Auckland Islands, well to

the south of the country. Despite that, he did not call in on Rekohu en

route. None the less, Grey’s visit to the Auckland Islands gave him some

picture of the Moriori position, for a number of Ngati Mutunga had estab-

lished themselves on those islands with Moriori as their slaves.20 What-

ever the state of the information beforehand, Grey could now see some-

thing of the position at first hand.

Despite the advent of Christianity from 1841, the Rekohu economy of

the 1840s and early 1850s reinforced Moriori slavery. The economy

boomed through the supply of potatoes, wheat, and other produce, first

to whalers, who set up shore-based operations from 1840 onwards, then

to markets in Wellington, Auckland, Sydney, and San Francisco. Accord-

ing to King, Rekohu was called by some ‘the Garden of the Pacific’.21 Cru-

cial to all this was Moriori labour.22

As already mentioned, the Government took no steps to appoint an

official to Rekohu, and indeed took no steps to demonstrate its responsi-

bility for Rekohu until 1854. In that year, Archibald Shand was appointed

a collector of customs. Shand’s appointment seems to have been inspired

by the Government’s desire to raise revenue from the horticultural trade
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and to stop the alleged smuggling of goods between Rekohu and Poverty

Bay.23 European residents then requested a resident magistrate. In 1856,

Shand was also appointed to that task, though he had no training as a resi-

dent magistrate and no particular background in dealing with Maori or

Moriori.24

When Shand went ashore at Waitangi on 9 August 1855, Toenga Te

Poki and other local chiefs objected both to the landing of his furniture

and to his presence. Shand referred to this as evidence of their determina-

tion to ‘be their own Governors’.25 The chiefs wrote to Acting Governor

Wynyard on 1 September 1855 protesting Shand’s presence, and four years

later reminded Governor Browne that there had been no prior communi-

cation with them about his appointment.26 Shand thought that the resis-

tance to his arrival was linked to the chiefs’ concern that he might oblige

them to pay debts to Europeans and restrict their access to tobacco and li-

quor. More broadly than that, however, they were probably showing con-

cern for their presumed authority to govern.27 Nevertheless, Shand was al-

lowed to take up residence and was initially given a house at Waitangi by

Toenga Te Poki’s brother Wharepa. He noted in his diary that he was of-

fered a ‘slave’ as well.28

In his first few weeks there, Shand travelled the island. He reported to

the Colonial Secretary on 25 October 1855, expressing the hope that

Bishop Selwyn might visit again. He thought this necessary to prevail

upon Maori to :

abandon habits of gross intemperance acquired since his departure, to

render up the arms . . . and finally to modify still more the enslaved state

of the primitive inhabitants, who are now debarred even from intermar-

rying, and if possible, to effect their entire freedom.29

Meanwhile, Shand remained the target of Maori criticism.

Stephen Carkeek, the collector of customs at Wellington, does not

appear to have assisted Shand’s delicate position. Carkeek arrived at Re-

kohu in January 1856 together with the Wellington chiefs Te Puni and Wi

Tako Ngatata. Carkeek had instructions from the Colonial Secretary to

do what was required ‘for the establishment of the Customs Department

and for the protection of the Revenue in the Chatham Islands’.30 He was

also to swear in Shand as the resident magistrate. To these ends, Carkeek

met gatherings of Maori at Waitangi and Kaingaroa (without Shand’s

presence). With strong support from Wi Tako, Carkeek secured consent
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to the collection of customs duties and, so he claimed, to the acceptance

of British law at the hands of the resident magistrate. But in answer to criti-

cisms of Shand, Carkeek told the assembled Maori that Shand would be

removed on a well-grounded complaint being preferred against him by

the Maori population generally.31 This soon led to more complaints than

usual.

Carkeek then appointed three Maori ‘chiefs’ (two at Waitangi, includ-

ing Wi Naera Pomare, and one at Kaingaroa) as preventive officers of the

Customs Department, for which they were paid £50 a year each. He nomi-

nated four chiefs (including Pomare) as assessors of the Resident Magis-

trates Court. The Government, as usual, was as much interested in acquir-

ing land as in anything else.32

Governor Browne considered that Shand’s authority had been compro-

mised by Carkeek’s actions, and he rebuked the collector of customs. But,

perhaps from a concern to keep Maori happy, he ordered that efforts be

made to find a suitable replacement for Shand. Local Maori had asked for

a doctor and the Governor thought that someone with medical

qualifications would be preferable. However, there was no replacement at

that time, and Shand remained at his post until 1863.33

Johannes Engst published a further account of Carkeek’s meeting

many years later, but we place little weight on it. Engst was on the island

with the Moravian missionaries and, although he was only 12 at the time,

would no doubt have been party to many oral recollections as well. Engst

stated:

The Commissioner [Carkeek] also was empowered to offer to the in-

habitants to embrace British law and free the Moriori from serfdom, for

which the Government would sanction to the Maoris their right and ti-

tle to the land, and declare null and void the purchase of the Company.

These actions were agreed on by the Commissioners & the Maoris in

January 57.34

Engst had the year wrong but that is a small matter. However, there are

some extraordinary features about this recollection. There is nothing to

suggest that the 1840 New Zealand Company purchase was still a live is-

sue in 1856 and able to be used as a bargaining counter with Maori. That is-

sue had been long put to bed, at least as far as the Government was con-

cerned, though Moriori continued to raise the matter. Also, there is no

other evidence of a formal agreement to free Moriori, and, if there had
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been such an agreement, we think that would have been reported by

Carkeek. Time plays tricks on the memory, and we think that Engst was

probably confusing later events.

Our specific conclusions are considered later, but we consider that by

at least 1856 officials must have been fully aware of the slavery on Rekohu

and the serious plight of the Moriori people.

5.5 What Did the Crown Do?

So what did the Crown do? Essentially nothing, as we see it, save to the ex-

tent that the Crown’s only official on the islands attempted some concilia-

tion, with very little success. It was not until 1863 that manumission was

finally achieved, in official opinion if not entirely in practice, and such

pressure as the Crown might be seen to have brought to bear in that year

appears to have arisen because of Taranaki land problems, not from a con-

cern for Moriori.

Here, historians’ opinions, as argued before us, differed sharply. King

and Phillipson saw Shand as hopelessly compromised by Maori chiefs

and essentially ineffectual, with severe treatment of the slaves continuing

largely unrelieved until the 1863 appointment of the more forceful Cap-

tain William Thomas as the resident magistrate. On the other hand,

Gould argued that, despite his acknowledged difficulties, Shand made

some progress and that Moriori conditions gradually improved from and

after 1856. We do not see the difference between these views as overly im-

portant for our purposes, since it was obvious that slavery was still contin-

uing. Of more significance is the historical evidence that Shand sought

support from the mainland to overcome slavery but did not get it.

In February 1856, Shand reported that, for the purposes of control and

the assertion of authority, he needed the support of at least one European

policeman. No support came. He repeated the request in 1859, 1860, and

1862 but, though supported by a petition from ‘many of the better dis-

posed Maories’, to no avail.35 Anticipating an unfavourable reply in 1860,

he asked to be recalled if his request was not granted. Indeed, his whole

correspondence is replete with references to his ‘powerlessness’ in respect

of both his magisterial and customs duties. It is this that most points to his

dependence on Maori support, as Shand acknowledged.

In June 1856, Shand reported to the Colonial Secretary :
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I have also been cognizant of one or two instances of assault in cases

where the Maori masters have contended for a not yet obsolete privilege

of severely bruising and maltreating their Moriori slaves : But these are

exceptional cases, and I am happy to add very generally reprobated by

the better disposed of New Zealanders.36

In 1857, a Moriori, Pawa Ngamunanga, wrote to the Governor appar-

ently requesting that he visit the islands. We do not have the letter, but the

inwards register of the Native Department noted: ‘Pawa Ngamunanga

and others complaining that they are kept in a state of slavery by Maoris’.

The reply read:

Greetings. The Governor has seen your letter [he may or may not

have]. The Governor cares and takes thought for all the people of that is-

land, whether Pakeha, Maori or Moriori, and he desires that they to-

gether take hold of the peace brought here by Christianity and western

civilisation.

The Governor is detained because of his many cares, and will not be

able to visit you. However he has given instruction that the truth of the

points in your letter be considered and investigated.37

There was no such investigation, as far as we are aware, although back

on Rekohu there had clearly been some change, for Moriori were now be-

stirring themselves to the extent that one of them had the temerity to

write to the Governor.

Then, in early 1858, the young Moriori leader Hirawanu Tapu visited

the mainland in a forlorn attempt to meet the Governor or the Native Min-

ister. However, probably as a result of meeting with officials, the Assistant

Native Secretary wrote to Shand for a report on ‘the present condition of

the aboriginal inhabitants of the Chatham Islands, adding any suggestion

for its amelioration which you may be able to offer’.38 On the evidence,

this was the closest that the Government came to contemplating that

something should be done. There was not a real change of heart until

later, however, and when it came it was due not to any Government pres-

sure over slavery but to Crown and Maori tensions in Taranaki.

Shand embarked on what he called a ‘crusade around the settlements’

to seek agreement that Moriori should live on equality with Maori and

that customs duties should be paid.39 Meetings were held at Tupuangi,

Waitangi, and Kaingaroa, and Moriori attended at least the last two
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gatherings. Shand implied that, if his proposals were not agreed to, he

might be recalled to New Zealand, leaving Maori to the mercy of a group

of Frenchmen who were seeking compensation for cargo that Maori had

taken from the recent wreck of a French ship.40

Four chiefs agreed to his propositions, or so Shand recorded. But he

also recorded that three Moriori had spoken, including Hirawanu Tapu,

and that they had endorsed the Queen’s governance.41 In May 1858, Shand

reported:

I have a very gratifying earnest of their good intentions now added in

the important pledge given, that their Maori Masters hitherto have from

henceforward no claim or control over the Aboriginals (The Moriori) in

the shape of servitude. (We won’t speak of Slavery in a British Colony) –

But that Maori and Moriori are to be, as I have told them the Queen’s

law regards them both – on equally free terms now that they are all the

Queen’s subjects in common.

So far so well – but I hope I anticipate the hope of seeing yourself on a

visit to this Island – as ‘Tapu’ tells me you gave him encouragement to ex-

pect – when you could easily arrange many necessary details for the ad-

vantage of the aboriginal that I am at a loss to.

To gratify the Maoris (who are impatient that their good intentions

be promulgated), I have promised to send for publication in your

Karere Maori the enclosed Declarations for the sake of all concerned.42

King dismissed the Maori assurances as no more than promises con-

trived to mollify Shand, but we feel less able to so assume.43 We also think

that the fact that Moriori had been allowed to speak is indicative of

change, though they were of course speaking in the presence of the magis-

trate, whose position was clear, and Maori may have been gritting their

teeth.

But we think that the change of heart amongst Maori was really due to

events in Taranaki. On the same day that Shand penned his report to

McLean, he also wrote to the resident magistrate in Wellington. ‘I have

my narrow little office “chock” full of [Maori] while I write this in a hurry,’

he began, before going on to record his belief that some kind of political

change was being discerned by the chiefs that was causing them to affirm

closer relations with the Queen and her officials.44

And indeed there was political change. Trouble was brewing in the

Ngati Tama and Ngati Mutunga heartlands of Taranaki. Some Taranaki
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Maori had shown support for the Maori King at Waikato, who had taken

a stand against the Governor, shots were being exchanged over land is-

sues, and settlers were being forced back to New Plymouth.

On the other hand, the close relatives of Ngati Mutunga in Wellington,

including the chief Ngatata (who was particularly close to Ngatata

Pomare), were leaning towards the Government. This in turn may have

been due to the fact that there had long been tensions between the Tara-

naki peoples of Wellington and Ngati Toa, whose connections were with

Waikato, the home of the Maori King. It seems there is little wonder that

Rekohu Maori expressed support for the Government at this time.

Significant in this respect is a letter from Rekohu Maori published in Te

Karere Maori (the Government paper for Maori) on 16 August 1858:

Our loving friend, Governor Brown Salutations. We wish to say a

word to you with reference to the word in which we have been engaged,

in connection with the Magistrate stationed on this, Chatham Island, in

promoting these things which are in accordance with the Queen’s good

laws, and we have determined to unite ourselves to her as our parent.

This is all on this subject. Friend, the Governor, the rumour about a

Maori King has reached us, but we say, none but the Queen. This is all

from us, the men, old and young, of Ngati Kura and Ngati Kahuhura.

Toenga Te Poki, Tangari, Paina, Kirihipu Poira, Pangupangu, Tahu

Pahi.45

That letter was dated 8 May 1858, before Shand’s round of meetings had

concluded and probably even before they had begun.

In fact, according to Shand, Maori went still further to suggest reserves

for Moriori. Shand wrote to the Assistant Native Secretary on 24 June 1858

to discuss the ‘assurances’ he was receiving from Maori ‘of their entire will-

ingness to set them [the Moriori] free’.46 On the same day, he also wrote

to the Colonial Secretary :

the Maoris profess their willingness with the Governor’s assistance and

approbation – to make reserves of land for the aboriginal, and are very

anxious to divide off their own separate interests in the island.47

On 6 July 1858, Shand later reported, a large runanga of Maori and

Moriori gathered at Waitangi of their own accord. This, Shand wrote, was

‘to testify to their better obedience to British law and their earnest desire

to do away with the use of ardent spirits’.48 The runanga requested that
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this letter also be published in Te Karere Maori. Amongst the signatories

to the letter were three Moriori. Shand added:

The greatest grievance that the Moriori – the aboriginal natives –

have had reason to complain of, was their being hitherto regarded as

slaves to the Maoris who subdued them.

This is no longer the case and I am happy to afford a very satisfactory

proof of it, in the fact that a native Chief at Waitangi has just been fined

for an assault by knocking down an aboriginal native woman whom he

pretended to regard as his slave, and he paid the fine I imposed of £5.

The only suggestion that I am at present prepared to make to H E the

Governor for the further amelioration of the Native aboriginal race, is

by repeating what I have had the honor of submitting already thro the

Hon the Col Secty, that the wish of many of the Maori shd be enter-

tained by H Ex, in the appointment of a surveyor to divide off their

lands and make reserves for the Mioriori (sic).49

Despite the chief ’s acquiescence in Shand’s penalty, Shand in fact contin-

ued to lament his inability to enforce compliance.

On 10 September 1858, Shand wrote again to advise that ‘for the amelio-

ration in common of both Moriori and Maori a survey should be under-

taken’, with ‘a sufficient apportionment of land’ for Moriori. He wrote

that ‘the more influential of the Maoris here have expressed themselves

willing to acquiesce’, and added:

But I have no idea whatever that they would willingly consent to do

what the Maoriori seek, ie – to divide with them share and share alike

the lands which the Maori conceive themselves fully entitled to by right

of conquest.50

Shand considered that Rekohu Maori were more stubborn in their

views than other Maori. In his opinion, this arose ‘from their being so

long the uncontrolled disposers of the destiny of the poor subjected Mori-

ori’ and because they had not been more firmly discouraged from resist-

ing the orders of the Government three years previously. However, he

added, they had since become more cooperative. Maori, he thought, were

no longer disposed to ‘restrict the liberty’ of Moriori and had ‘generally

consented to let them go free from compulsory labour’. But their right to

intermarry was ‘rather retarded from many of the Moriori women having
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been attached in a kind of relationship with their Maori masters of old,been attached in a kind of relationship with their Maori masters of old,

that the latter are reluctant to depart from’.51

It would be 10 years before the Government would consider surveys.

When it did consider them, however, it did so because it desired to secure

Rekohu for Ngati Mutunga by court order, as it could not meet its prom-

ise to return to Ngati Mutunga the land that had been confiscated from

them in Taranaki. This matter is considered more fully in chapter 6.

In King’s view, the ill treatment of Moriori continued as before. He

referred to two 1859 reports from Shand describing alleged assaults, one

against a Moriori male and one against a woman slave who ran away to

marry. She was pursued to Kaingaroa and brought back to Waitangi. In

both cases, the constables appointed by Shand were unable to interfere.

These cases, King suggested, were ‘typical’.52 Phillipson argued the same,

but Gould noted that they were the only cases of such violence and

defiance of authority reported by Shand that year.53 We presume that if

Shand was unable to do anything about the assaults, then few would have

been reported. We accept, however, that even if Maori were in fact genu-

ine in their proclamations, slavery would not disappear overnight.

War broke out in Taranaki in 1860. The Wellington section of Taranaki

Maori did not take part and generally expressed loyalty to the Crown. On

Rekohu, Shand continued to have troubles with Maori, but this time over

another aspect of Maori custom. ‘Muru’ describes raids conducted on the

crops or goods of persons deemed guilty of some transgression. In this

case, the offenders were alleged to have allowed their stock to stray on the

complainants’ plantations, and for this compensation was required.

Shand reported that muru raids were conducted against both Maori and

Pakeha, and he also wrote of a Maori behaving arrogantly and abducting

a woman (though it was not stated whether she was Moriori or Maori).54

However, Europeans also challenged Shand’s authority. It was only

then that the Government seemed more earnest about doing anything. In

1857, the German settler Oskar Beyer refused Shand’s order to pay a debt

to a Maori.55 One year later, the troublesome Beyer was convicted of as-

saulting a trader from Sydney, but once again he refused to pay the pen-

alty.56 Frederick Whittaker, the Attorney-General, considered that the

Government should either withdraw Shand or give him the means of en-

forcing the law against Beyer and others of his ilk. He recommended that

a man-of-war visit the island.57 But neither course was taken, and in 1860
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Shand reported that the Germans were refusing to pay customs duties

and were rousing Maori to flout the law.

In 1860, the runanga (including at least one Moriori signatory) gave

written notice of a complaint against Shand himself. The runanga com-

plained to the Government that Shand was drinking, supplying liquor to

women for sex, stealing livestock, and ignoring the Maori assessors ap-

pointed by Carkeek. They asked that Shand appear before the runanga to

answer to the charges.58 It may be, however, that these complaints

stemmed from a Maori desire to take control, with Shand answering to

them.

Once more, the Government was prepared to consider some action;

namely, the visit of both a man-of-war and representatives of the Govern-

ment. Nothing happened, however, until 14 August 1861, possibly because

of a preoccupation with the Taranaki war. On that date, William Seed, a

collector of customs, was sent to report on Shand’s management and on

any other matters. Seed found nothing to complain about, but he spent

eight days on Rekohu and commented on the Moriori :

Everywhere that I met the poor Morioris I found them delighted to

see me, but the Maoris appeared to exercise a most suspicious vigilance

over their actions, and rarely left them a moment alone to talk to me.

The miserable remnant of this ill-used people, I believe, cling most tena-

ciously to the belief that His Excellency’s Government will ere long re-

store them to freedom, and to the possession of some portion of their

land which was so cruelly wrested from them by their Maori conquer-

ors. It is estimated that there must have been three thousand Aborigines

on the Island when the Maoris first reached here, twenty-five years ago;

the greater part of these were slaughtered at once, and the remainder

subjected to a state of most oppressive slavery. Of late years however

their condition has much improved. I believe they are not now beaten or

ill-used, and they are allowed to cultivate the ground for their own

benefit, in common with the Maoris ; the men are also now allowed to

take wives, which they were formerly not permitted to do, but are still

prohibited from taking Maori women.59

On this account, matters had not improved as much as had been sug-

gested. It seems that Maori had indeed been posturing for political rea-

sons of their own.
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On 13 March 1862, Moriori wrote to the Governor requesting him:

to grant them a share of any advantage he may be pleased to bestow on

the dominant tribe of Maoris – who already forwarded their supplica-

tion for Miss[ionary] ministers, schoolmasters & medical men to in-

struct and assist them.

The present Petitioners are also urgent in soliciting a certain appor-

tionment of the land for their special behoof – more effectively to estab-

lish their general freedom which the Maoris have been prevailed upon

to vouchsafe.60

Moriori had not included some details in their letter in order not to

‘provoke offence with the Maories’, but, at their request, Shand sent them

on. They referred to the former large numbers and happiness of Moriori,

and added:

That altho’ now saved from any abuse, & no longer reckoned in per-

son along with their possessions, the slaves and property of the Maoris –

they, the Moriori grieve that they have not got a bit of land of their own,

but are only on sufferance permitted to cultivate a portion. That this

deadens their energies . . . and no wonder for they add, what it would be

hard to gainsay, that when at work on land that may be resumed at any

moment by its Maori Possessor, they are distracted from their best en-

deavours to the work, and can only think of their unhappy condition,

and can only hear the wailing spirits of their murdered Ancestors in the

leafless Karaka trees on what was once their undisturbed grounds. They

also alledge [sic] a legal objection – for which they must have been in-

debted to the white man, – that without admitting the Maori right of

Conquest, they, the Maoris, afterwards sold whatever right & title they

possessed without the concurrence of the Moriori – who conceive they

have therefore most claim on His Excellency’s consideration.61

This suggests that conditions had improved, even if civil liberties were

still wanting, but it must be read with a later letter from Hirawanu Tapu

that noted that abuses were still continuing.62 (The land sale reference is

possibly to the New Zealand Company transaction in 1840, which the

Government had declined to recognise.)

In June–July 1862, there occurred the most remarkable act of the Mori-

ori resurgence, namely a gathering of elders at Awapatiki, including

the survivors of the ill-fated meeting at that place in 1835. After lengthy
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deliberations, the assembly produced a 131-page document written by

Tapu and signed by 30 elders. It was to be forwarded to Governor Grey by

Tapu. The document listed the names of 226 men and women killed dur-

ing the Maori invasion, 1336 who had died of ‘despair’, and 101 who were

still living. The elders then recounted the invasion and its aftermath and

the coming of ‘the teachings of the Son of Man’, after which ‘the killings

of these hapless people ceased forever ; but they were still treated with

great severity and every indignity cast upon them’. They contrasted their

concepts with those of Maori :

According to [Moriori] ideas it was very evil to cause the death of an-

other, or to take from a man his own land. The various tribes were con-

stantly exchanging visits, and when they occupied each others land for a

time they never attempted to claim what did not belong to them.63

The document then postulated a particular view of law which, while no

doubt influenced by opinions gleaned from Europeans, was not entirely

different from the Maori division of law between the sacred (tapu) and

the profane (noa), a division which affected all or most aspects of every-

day living. On this occasion, Moriori distinguished between ‘the Divine

Law . . . that is written in the Holy Scriptures’ and ‘the law of the Queen’

based upon divine law. The Moriori petitioners sought the protection of

that ‘perfected law’:

England holds the cause of God and a cannibal people cannot rise

above nor refute the law of England because God is the source of Pakeha

law . . .

Friend Grey, here is our word to you concerning . . . our two islands,

let them be sold to The Queen. The rights of the Maori are not straight,

they are stealing the rights to our land. It is not right and the payments

before were not right, but the rights of our islands are with us. We are

the original inhabitants . . .

This is our word . . . the law says that land taken unjustly must be re-

turned to those whose it was before. Enough, come to right . . . the do-

ings here are not in accord with the law.64

Tapu attached a covering letter. It stated that, although the indiscrimi-

nate killing had stopped with the coming of the Gospel, Maori ‘still hold

to much evil-doing’:
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for instance they take women who are actually married as women for

them, and as for the men they hit someone and keep them as slave. And

another thing they traded them to other men as payments for seed or

pork or whatever.65

A further letter complained: ‘the Maoris still hold to the law of enslaving

the Moriori’.66

However, the Government had quite another problem on its hands.

Some of the Rekohu Maori had returned to Taranaki and were claiming

land there. The Government was seeking to settle Europeans on the land,

and, because of the war, a large number were penned up in New Plym-

outh. Other Rekohu Maori had indicated an intention to return to

Taranaki. It would clearly suit the Government if Rekohu Maori were to

stay on Rekohu, with the assurance of land there, leaving the Tarankai

land free for European settlers. In 1862, the Government had also enacted

the Native Lands Act, constituting a Native Land Court to determine the

ownership of customary land and award secure titles. There seemed good

reason for that court to sit soon on Rekohu. We refer to this matter in

more detail in a later chapter, but for now we consider that it was apparent

to the Government that a stable situation on Rekohu would be desirable

with a view to returning the Maori there.

Accordingly, Shand was informed on 4 October 1862 that he was to be

replaced, and, in August the following year, Captain William Thomas ar-

rived to take over from him.67 At last, the Government was doing some-

thing, even if it was at the expense of the long-suffering Shand.

Thomas appears to have taken an authoritative position from the start.

He made a tour of the island, convened a meeting, gave notice of bimonth-

ly circuit court sittings, and discussed the appointment of constables. As

instructed by the Government, he then introduced and explained the Na-

tive Lands Act 1862. He considered that Maori and Moriori were both sen-

sitive on the subject. Moriori developed their claim to ownership, then

offered half to Europeans to take the place of Maori. (They later changed

their position to propose an equal division between Moriori and Maori.)

As for the slavery, Thomas commented, ‘The former [the Maori] seem

to repudiate the idea of enslaving or ill-treating the latter [the Moriori]

but still I can see instances of their making the latter feel the pressure of

their thumbs’.68
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Thomas’s journal (summarised in some detail by Gould) shows a com-

plex situation but suggests that Thomas was at last able to assert pressure.

On his first circuit court, a Moriori claimed against a Maori chief of

Owenga. Thomas dismissed the case on the payment of 10 shillings costs

by Apitia – possibly a diplomatic solution.69 At first, Thomas informed

the people that they should settle their own ‘petty disputes’ and only

come to him if they could not agree, and journal entries for late 1863 and

early 1864 observe that Maori and Moriori were managing cases them-

selves, though possibly separately. Maori, for example, imposed a fine of

£24 against a party of Moriori for damaging a saddle, although the fine

was eventually commuted to a horse and two cows, and a Moriori was

sent to New Zealand for committing puremu (adultery) in order to avoid

a Maori muru.70 However, by 1864, Thomas had changed his position on

the settlement of such disputes, calling a meeting to lecture on the ‘arbi-

trary and unfair way’ in which these two cases involving Moriori had

been handled. He advised that in future both parties must come to him in

the first instance, ‘and satisfy me of their willingness to have their disputes

settled by their own people, whom I might think fit for the purpose’.71

Later that year, Thomas adjudicated in a civil claim that a Moriori

brought against a Maori for wounding a horse ; he awarded the plaintiff

one of the defendant’s horses in compensation.

Also in that year, he appointed four assessors, at £25 a year plus cloth-

ing allowance, one of whom was a Moriori, Hirawanu Tapu. A Maori pro-

tested but, Thomas recorded, he paid him no heed. He also appointed

three policemen and had wanted to appoint as well a Moriori policeman

at Owenga ‘owing to my desire for the Morioris to have equal privileges

with the Maories’.72 At that point, Maori insisted that the Maori police-

man at Waitangi was enough.

The Native District Regulations Act 1858 introduced Maori self-govern-

ment through runanga. There is some general historical opinion that the

Governor (Grey) later sought to use this Act to outbid the Maori King

movement, to which the Governor was vehemently opposed after his re-

sumption of authority in New Zealand in 1861. On 3 October 1864, an offi-

cial runanga was created under the 1858 legislation with six members, in-

cluding Tapu. It sat for the first time on 5 October, but Thomas cautioned

the runanga that it should continue to bring cases to the court rather than

take the law into its own hands.73 At a meeting of the runanga in May 1865,

regulations were passed on cattle branding, dog registration, and the
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purchase of poisonous drugs, and they were then approved by the Gover-

nor-in-Council. However, requests to relax restrictions on the sale of

ammunition were declined by the Government while ‘the relations of the

applicants are in rebellion against Her Majesty’s Government’. The

appointment of a medical officer was also sought.74

Thomas reported that in 1864 he had disposed of 16 criminal and three

civil cases under the resident magistrates legislation and (over three

months) one civil and one criminal case under the Native Districts

Circuit Court Act 1858. He did not complain about defiance of his author-

ity. Though it was clear that he worked in with the local leaders, and had

considerable regard for their sense of right and wrong, he was confident

of his authority and was able to use it on behalf of Moriori rights. Little is

known of the runanga’s deliberations, as it appears that Thomas was

informed only when his assistance was sought to complete regulations.

In 1864, Thomas reported that there were then 390 Maori and 132 Mori-

ori – 522 persons in all.75 More Maori returned to Taranaki in late 1864,

and, as more and more left in later years, leaving mainly older Maori

behind, Moriori would increasingly dominate. By 1870 at the latest, Mori-

ori were the numerical majority. At the same time, as the war progressed,

the power of the Government became increasingly apparent.

King, relying upon a 1928 account by Baucke, has written of a great

meeting in 1863 when a general manumission was proclaimed. Baucke

also referred to a preceding exhibition of the ‘will to die’ by a Moriori

tohunga, as witnessed by a doctor from the hms Brisk (who, according to

Baucke, thought that the exhibition was ‘a simple cataleptic fit’).76 Gould

challenged that there was any specific declaration of manumission and

cast doubt on Baucke’s report, pointing to evidence that the Brisk was in

the Atlantic in 1863 and did not visit Rekohu until 1865. In addition,

Baucke was only 15 in 1863. More significantly, Gould observed, Thomas

did not report on any specific declaration.77 However, it is not necessary

for us to determine the matter.

There is a little more evidence about Moriori slavery from the pub-

lished letter of a botanist, Henry Travers, who visited Rekohu briefly

between October and November of 1863. Travers referred to the popula-

tion of Waitangi, ‘including a few Moriori slaves’, and also wrote:

The remnant of the Morioris . . . exclusive of the few who are still

retained in slavery, is settled at Ohangi, on the south-eastern side of the
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island. They do not exceed two hundred in number, and are said to be

rapidly decreasing.78

This supports Thomas’s comments that remnants of the slave system lin-

gered on, but could be dealt with by a firm enforcement of the law when-

ever Moriori brought complaints against Maori.

Again, our conclusions are at the end of this chapter. For now, we have

also to consider the Crown’s policy on slavery.

5.6 The Crown’s Policy on Slavery

Historians appear to agree that generally the Crown had a policy of seek-

ing gradual change to Maori society. Missionaries had adopted such an ap-

proach and had succeeded in having slaves released before 1840, even in

interior places like Waikato, though pockets of slavery remained. But

what was the official position?

Gould began by noting that the British House of Commons Select Com-

mittee on Aborigines had taken evidence on slavery in New Zealand in

1836, as did the House of Lords Committee on New Zealand in 1838.79 On

that evidence, it would have appeared to the committees that slavery had

been widespread, that it had arisen from warfare and the taking of prison-

ers, but that it had abated as Maori were converted to Christianity.80 The

evidence was also that slaves not released were less likely than before to be

killed gratuitously and that their condition was often not markedly worse

than that of non-chiefly, free Maori. Further, the children of marriages be-

tween conquerors and conquered were likely to be regarded as free. Many

of the witnesses described the conditions that existed not at the time that

they spoke but earlier, when they had visited New Zealand. Some wit-

nesses seem to have considered that a sudden imposition of British law

was neither possible nor desirable but then, on this evidence, neither was

it absolutely necessary.81

In 1839, Lord Normanby proposed to Hobson a gradual approach to

the amelioration of certain Maori customs – based on education rather

than the hurried imposition of British law – except with regard to prac-

tices considered especially barbarous.82 Hobson asked whether, failing all

other means, he was to use force to suppress human sacrifice and canni-

balism. He was told that he could, ‘if all the arts of persuasion and
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kindness should prove unavailing’.83 There was no express reference to

slavery, though we would rather suspect that, if the killing of slaves had

been mentioned, Normanby would have seen that as especially

barbarous.

The policy was further clarified in 1840 when Lord Russell issued new

instructions as New Zealand became a separate colony. Russell wrote :

Amongst native customs, there will be some which it is the duty of the

government not to tolerate. Of these the chief are cannibalism, human

sacrifice, and infanticide. With such violations of the external and uni-

versal laws of morality no compromise can be made, under whatever

pretext of religious or superstitious opinion they may have grown up.

On the other hand, there are customs which, however pernicious in

themselves, should gradually be overcome by the benignant influence of

example, instruction, and encouragement, than by legal penalties. And

finally, there are customs which, being rather absurd and impolitic, than

directly injurious, may be borne with, until they shall be voluntarily laid

aside by a more enlightened generation. It is important to advert direct-

ly to this topic, because, without some positive declaratory law authoriz-

ing the executive to tolerate such customs, the law of England would

prevail over them, and subject the natives to much distress, and many

unprofitable hardships. It will of course be the duty of the protectors

[Protectors of Aborigines] to make themselves conversant with these na-

tive customs, and to supply to the Government all such information as

may from time to time be required on that subject.84

Again, there was no specific reference to slavery, but clearly Russell’s ex-

amples of customs that could not be tolerated were not exhaustive. We

find it difficult to believe that slavery, although not specifically referred to,

was not also a custom which was not tolerated. It was not tolerated in Brit-

ain. Crown counsel submitted that at no stage was there a reference to the

English law on slavery. However, the provision that the law of England

was to prevail and that certain customs were not to be tolerated without

some ‘positive declaratory law to the contrary’ is a qualification on that

submission.

Local magistrates and others who applied or upheld the law found the

legal status of Maori confusing. This included the protectors of aborigi-

nes, who were commissioned as justices of the peace and instructed not

to judge harshly against Maori on minor offences, where English law
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differed from Maori custom.85 In the absence of a ‘declaratory law’ author-

ising the toleration of Maori custom, George Clarke senior, the chief

protector of aborigines, found this instruction confusing.86 The situation

remained ambiguous. In theory, Maori were considered accountable for

common offences against persons or property. In practice, however, the

law was not enforced against them without prior negotiation with the

chiefs, which meant, in effect, that the law could be enforced only near the

British settlements.87

Maori warfare then became an issue following intertribal fighting in

the Bay of Plenty in 1842–43. Could the officials intervene? The Colonial

Office took the view that the Treaty of Waitangi had been asserted for the

purpose of ending lawlessness among Maori, as well as for regulating set-

tlement, and that the chiefs could not be allowed to make war.88

The status of the Treaty itself was then raised. Lord Stanley, the Secre-

tary of State for the Colonies, replied as follows to the Governor:

You will honourably and scrupulously fulfil the conditions of the

treaty of Waitangi . . . You will omit no measure within the reach of pru-

dent legislation, or of a wise administration of the law, for securing to

the aborigines the personal freedom and safety to which they are enti-

tled, and the most unrestricted access to all the means of religious knowl-

edge and of civilization provided for them by the pious zeal which has

established, and which principally maintains the episcopal see and

Christian missionaries for their instruction.

Stanley thought it unrealistic that Maori be divorced ‘rudely or

abruptly’ from their customs but added nevertheless :

subject to these general rules, you will, of course require from these peo-

ple an implicit subjection to the law, and you will, of necessity, enforce

that submission by the use of all the powers, civil and military at your

command.89

We think that this is sufficiently indicative of the official position on

slavery.

Meanwhile, Governor Grey abolished the Protectorate of Aborigines,

which was unpopular with settlers, and also Governor Fitzroy’s Native

Exemption Ordinance 1844, which enabled Maori to settle their own dis-

putes. He established the resident magistrate system and a constabulary

force, with Maori ‘chiefs’ as assessors to the resident magistrate and
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‘ordinary’ Maori as members of the constabulary.90 The British Govern-

ment, however, was not moving in the same direction. Under the constitu-

tions of 1846 and 1852, the Governor could create ‘native districts’, where

a form of tribal self-government could be developed.91 They also pro-

vided that the ‘Laws Customs and Usages’ of Maori should be maintained

so far as they were ‘not repugnant to the general Principles of Humanity’.

This did not fit with Grey’s plans, however, and, though Britain still had

control of Maori policy, no districts were created.

Then, in 1848, Grey thought to capitalise on a slavery issue to advance

his own preferred cause. Tamati Ngapora, of Ngati Mahuta, was a Chris-

tian convert, but he was also one of the remaining rangatira who would

not let go of his slaves. He complained that they were becoming disre-

spectful, and he sought Crown assistance to reassert his authority.92 Grey,

regarded by many historians as adroit in manipulating issues, reported

the matter to the Colonial Office and suggested that his resident magis-

trate system would resolve such problems as these. Sitting as assessors in

the court, the status of chiefs would be augmented, and they would have

the respect that they demanded. No mention was made of what might hap-

pen to the slaves.

Earl Grey replied directly on the point of slavery. He considered that it

would be ‘inconsistent’ for chiefs to retain their ‘barbarous laws and cus-

toms’ in relation to their slaves under ‘the authority of a regular Govern-

ment’ It was therefore out of the question to pass laws confirming chiefs in

the right to ‘exact compulsory labour from their dependants’. Yet, it did

not seem to be just for the chiefs, nor ‘likely to promote the real welfare of

the slaves themselves’, if slaves ‘should be at once and unconditionally re-

leased from their obligations’. Earl Grey wondered if they might not be

given the right to cultivate pieces of land for their own subsistence, ‘sub-

ject to an obligation to pay either in kind or in money some moderate con-

tribution to the Chiefs formerly entitled to their gratuitous services’.93

There is no evidence that Earl Grey, writing in 1848, had any knowledge of

the barbarous treatment of the Moriori slaves on Rekohu. Had he pos-

sessed such knowledge, it is surely inconceivable that, given the pitiable

condition of Moriori, he would have contemplated allowing this treat-

ment to continue.

On all the evidence, the official policy was clearly that slavery was not

to be countenanced. It was only the Governor who appeared to have a

more relaxed attitude.
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5.7 Arguments

We will not detail the copious evidence that counsel mainly relied upon

to support one or other view, but we will refer to some of their main

themes.

Counsel for Moriori submitted that, on the historical understanding of

the facts as she submitted them to be, the Crown did not act with reason-

able promptness to secure Moriori liberation. Referring to the Privy

Council decision in the Broadcasting case, counsel accepted that the guar-

antee of protection is not absolute and unqualified.94 The Treaty relation-

ship between Maori and the Crown being founded on reasonableness, mu-

tual cooperation, and trust, the Crown was not required to go beyond

taking such action as was reasonable in the prevailing circumstances in

carrying out its obligations. But if any delay was reasonable (though it

was argued that it was not), once the Crown was able to do something, it

had to take reasonable steps to repair the damage done before it had been

able to intervene. Otherwise, the guarantee was hollow. To repair the dam-

age in this case, the years of dispossession and servitude could not be al-

lowed to disadvantage Moriori in subsequent land awards. The Crown

failed, and continues to fail, to ensure that this was the case.95

We will deal with the land question later, but for now we note our agree-

ment with the argument that the land question and slavery are

interrelated.

Crown counsel submitted that the focus of the claim was on an alleged

omission on the part of the Crown. Acts of omission are more difficult to

assess than acts positively committed, the reasons for not taking action

and the likely consequences if action had been taken being much more

speculative. It could not be assumed that the Crown was omnipotent, and

present-day norms could not be applied to a time when expectations of

the State were much lower. The practical capacity of the Crown to assert

its sovereignty was limited at the time in question, and an approach that

sought the gradual amelioration of violent or otherwise undesirable prac-

tices was reasonable.96

In response, Moriori counsel argued that Moriori slavery was so repug-

nant to British justice as understood at the time that regard was required

to both the practicalities and the dictates of good conscience, and that the

cited elements of expedience should not have been countenanced in this

case.
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5.8 Conclusions

We think that some things are plain:

. At 1842, the enslavement of British subjects, as Moriori were, was an

affront to right-minded English people and repugnant to humanity

for the purposes of the Crown’s duties under the various Colonial

Office instructions and British statutes of the 1840s and 1850s.

. In terms of Colonial Office directions, a policy of proceeding gradu-

ally having regard to native custom required proof of necessity be-

fore it could be adopted, without any element of expediency that

might detract from securing the personal freedom and safety of

those affected. All civil and military powers were to be used if the cir-

cumstances required.

. At 1842, Moriori were enslaved in conditions far more serious than

any known of on the mainland at that time. A brutal form of slavery

continued there after the last vestiges of slavery had disappeared

elsewhere.

. Whether or not the Crown knew of the condition of Moriori in 1842

is largely irrelevant. There was an obligation to find out about the cir-

cumstances of the Crown’s new subjects without unreasonable de-

lay, and it was entirely practical to have made inquiries. The contem-

porary standards are best evidenced by the fact of the Treaty of

Waitangi itself. This assumed a meeting with local inhabitants be-

fore sovereignty was assumed (as in the North Island) or soon after

(as for most of the South Island), where any concerns could be

voiced.

The promises of the Treaty were also meaningless if the Crown

did not make the promises known, visit the Treaty beneficiaries to

see what might be required, or at least acquaint itself with the circum-

stances of its new subjects. Under article 3 of the Treaty, the monarch

extended to the natives of New Zealand her royal protection and

guaranteed to them all the rights and privileges of British subjects.

The promise of protection clearly extended to freedom from slavery.

Alternatively, the Crown already knew of the likelihood of Moriori

circumstances through Busby’s warnings and more particularly

through Dieffenbach’s report. Later in the 1840s, the situation was

conveyed to Governor Grey by Bishop Selwyn, whose account was

also published, and the Governor then obtained first-hand experi-

ence when he visited the Ngati Mutunga colony on the Auckland
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Islands. Still, he neither visited Rekohu nor did anything about the

situation there.

. An early visit to Rekohu was practicable – a visit was made in 1844

purely to uplift a witness for a trial.

Looking broadly at the array of evidence over time, the pattern is rea-

sonably clear. Rekohu was taken by the stroke of a pen. It was adminis-

tered thereafter with casual indifference for the inhabitants. Expressions

of concern for the local inhabitants by central government were extraordi-

narily rare, and support for the one official resident was nearly non-exis-

tent, despite the atrocities to which he referred. Crown action, such as it

was, is measurable rather in terms of advancing the Crown’s own interest.

This was first to protect customs revenue and, later, to advance a settle-

ment of the Taranaki land question in a way that suited the Crown. No

other purpose is evident for such actions as the Crown took.

In our view, the emancipation of the slaves has not been shown as re-

sulting from some positive act of the Crown, and neither can it properly

be seen to have resulted from moral persuasion over time or from a more

forceful intervention in 1863. An inference may be drawn that it was in-

stead the accident of events in Taranaki that was a deciding factor, when

Maori found it convenient, at that time, to align with the Crown.

In all, we do not think that in Rekohu the Government applied its pol-

icy of gradualism to ameliorate custom. The apparent policy was to ig-

nore until it suited the Crown to intervene for reasons of its own.

The question first posed was: What steps did the Crown take to relieve

Moriori after annexation in 1842? We consider steps were taken, as de-

scribed, in 1863, but that those steps were not initiated from a concern for

Moriori. We also consider that, by then, the main damage had been done.

At all prior times, the Moriori plight as relayed by the Crown agents on

the ground seems simply to have been ignored.

We indicated that the question of what steps the Crown was obliged to

take in terms of Treaty principles would be examined later. We now move

on to the second question of whether there was anything more that the

Crown might reasonably have done.

First, it should be recalled that the Crown had an interest in the condi-

tion of Moriori apart from that arising from annexation. It had at least a

moral responsibility for the pre-1842 actions of its citizens, even although

it may not have been able to do anything at the time. In this case, the inva-

sion that caused the enslavement flowed from the importing of arms by
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British subjects (amongst others) and the use of a British ship with the

possible complicity of a British sea captain. These factors were known at

the time.

Secondly, it should have been apparent at the time that, unlike the situa-

tion in most other places and probably uniquely, Moriori were enslaved

on their own soil, as though they had been taken from their lands as war

captives. Emancipation could not be real without a return of a fair share

of the land.

Thus, we come to what was practicable. We consider that a naval ship

standing offshore at Rekohu at the time of annexation and a clear state-

ment to the local inhabitants of the Crown’s position on slavery, with di-

plomacy but without equivocation, could have made a significant differ-

ence from the start. With less force and resources at their disposal, the

missionaries had shown 20 years before that it could in fact be done, and

that that type of influence alone was perhaps capable of achieving the

goal. All that was lacking was the will to make the necessary commitment

at the beginning and then to maintain a consistent position on slavery

over time.

If Shand was ineffective, it was only because he had no backing from

the central government when backing was required, and because there

was no clear and consistent statement of the Crown’s position that slavery

was wrong and could not be countenanced under the authority of the

Government. To step lightly had been forewarned, but the Colonial Of-

fce’s instructions were equally clear that a deliberate and principled step

was still required to uphold the integrity of the Crown and to ensure the

personal freedom and safety of the Crown’s subjects. The trouble, on

Rekohu, was that no positive step was taken at all.

For the lack of such a step, many died, generations were never born,

and the Crown’s last indigenous subjects in this country remained sub-

jected to unspeakable cruelty.

We doubt that slavery came to an abrupt end in 1863, as was suggested,

and think it more likely that, for the want of a clear and consistent state-

ment of position, the ghostly chains of slavery clanked ominously for

many subsequent years. In our hearings, some Maori were content to rat-

tle those chains even now, referring to the fact of past enslavement to

deny recognition to Moriori today. In 20 years of sittings on the main-

land, the Tribunal has never heard Maori talk like that before.
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6. THE RISE OF THE LAND QUESTION, 1842–70

6.1 Introduction

The last chapter considered whether the Crown was obliged to relieve

Moriori from enslavement. This chapter considers whether the Crown

should have intervened to secure Moriori a fair share of the land.

More particularly, we will look at the following issues :

. Maori claimed the land by conquest, but, as the shackles loosened,

Moriori claimed the land by ancestral right. Could the Crown have

promoted a compromise?

. The Native Land Court had the power to decide the dispute on the

basis of ‘native custom’. Was this sufficient for the issues of justice in-

volved or should the terms have been wider? And was a special in-

quiry needed?

. Previous Native Land Court decisions suggested that an unfavour-

able outcome was likely for Moriori. Should the Crown have inter-

vened for Moriori or did the Crown want Maori to succeed?

. Lessees had leases from Maori. Was the Crown more concerned for

their interests?

6.2 The Presumption of Maori ‘Ownership’

6.2.1 Land control

After the invasion, Maori controlled the land in all but one respect. The

Moriori had been killed, brutalised, eaten, and enslaved, but Maori could

not conquer the Rekohu gods. Moriori were called upon to intercede to re-

move the tapu from the land or to ensure safe passage over rough seas for

fishing and birding.1 For all temporal purposes, however, Maori had

control.

6.2.2 Control of land alienations and land use

Europeans assumed that Maori control meant that Maori had the right to

the land. Thus, the New Zealand Company claimed only through Maori

for its alleged purchase of Rekohu.2 The Moravian missionaries did the
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same in respect of their small purchase in 1843, and traders and settlers

likewise took it for granted that only Maori should be dealt with on all

matters relating to land and the use of resources.3 As at 1862, however,

there were only 33 adult settlers on Rekohu, many of them transients.4

Maori presumed to apply their own laws to Europeans as well, as oc-

curred in a dispute with the Moravian missionaries over land clearance.

Engst wrote that they ‘all forgot they were christians and came with axe

and fire and destroyed everything’.5 The missionaries packed their tools

as though to leave but were then asked to remain. The issue flared again in

1858 when Archibald Shand proposed to buy missionary land from the

missionaries. Some Maori intervened and some cattle were killed. Shand

sought the protection of the Maori chiefs and thereafter dealt with them

directly.6 Engst would later write that, in general, ‘titles or grants of land

from Natives [were given] to White people’ who ‘take a woman from the

natives’, but that that gave them ‘no claim to land except to cultivate it as

long as they happened to live with the woman’. He added:

if they left the Island their claims were cancelled – if any dispute arose

amongst the natives they did not dare to interfere and had to ask permis-

sion to cultivate or make any use of what was in the land that they might

happen to want.7

The Maori action is explicable in terms of their own law, as was ex-

plored in the Tribunal’s Muriwhenua Land Report.8

6.2.3 Control of stock

Maori custom was applied, though not very successfully, when Maori and

settlers acquired horses, cattle, pigs, and sheep. By custom, if one’s animal

strayed onto someone else’s plantations, it was liable to be maimed or

killed, but in the past Maori had only had the dog to contend with. Shand

reported in 1856:

There have indeed been outrages among the Natives themselves pre-

suming on impunity because of their old laws and usages – to the extent

of maiming Cattle found trespassing on their plantations, and killing

pigs in satisfaction for trespass, which I have no power entirely to

prevent.9
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Shand’s reports contained increasing references to muru raids (the for-

malised plunder of goods in retaliation for wrongs), and disputes were be-

coming intense.10 He reported difficulty in preventing actual violence and

noted that the ‘native referee’ was scarcely more successful.

6.2.4 Control of pastoral lease agreements

Frederick Hunt introduced sheep to Pitt Island in 1842 under an informal

lease from Maori. Being removed from the main island, he was relieved of

the exigencies of native custom, at least for 19 years. In 1861, the lessor,

Wiremu Wharepa, returned to the island with his brothers and began

grazing on part of it. Hunt had a written lease and paid an annual rental of

£5. He considered the Maori occupation an ‘interruption of the agree-

ment’ and appealed to Shand for protection. The Maori action was en-

tirely in accord with custom, for no one person had the right to all the re-

sources in a large area and no one person could lease more than he had –

that is, a right to share. None the less, Wiremu assured Shand that, apart

from grazing, he would not, as Shand phrased it, be ‘offending’ further.11

But Shand also considered that he could not interfere with the Maori in-

sistence ‘on sharing a right to a run for their own sheep’.12 Hunt was dis-

satisfied and appealed to the Government for protection. In May 1867, he

was informed that the Government did not have the power ‘to help you

into your title’.13 The land in question had first to be the subject of an inves-

tigation by the Native Land Court, he was advised, and it was uncertain

when the court would hear land claims on Rekohu.

6.2.5 Third-party European interests in the land

The land dispute that later arose between Moriori and Maori was compli-

cated by third-party interests.

A number of arrivals in Canterbury found the runs there fully taken up

and moved on to Rekohu. Thomas Ritchie, James Hay, Walter Hood,

Howel Pattison, and Edward Chudleigh arrived in early 1864. Many

Maori were leaving for Taranaki when the farmers arrived (as will be

seen), so leases could be readily arranged. Their arrival coincided also

with widespread Maori indebtedness.14 During the boom years of the

1850s, Maori had borrowed and made purchases in advance of the sale of

each year’s potato crop, but when the crop of 1859 was left to rot for want
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of buyers, their debts remained unpaid. Pressed by creditors, they did not

have enough sheep of their own to earn an income and they had no

money to stock more. To lease the land for large runs, they had also to

meet survey costs. It seems that to clear debts and meet costs they were de-

pendent on advances from the prospective lessees. Engst described the

mortgagees watching the mortgagors as ‘a spider watching a fly’:

As long as the fly strains the web to get out, the spider sits still in com-

fortable cover, till the fly has eshausted all means to work any longer,

then comes the spider to suck the blood.15

It appears that soon after some sales were arranged, but these could not

be completed until after the Native Land Court had settled the title.

HHTravers wrote that nearly the whole island had been burnt off when

he arrived later that year.16 Halse was told during his visit to Rekohu in

1867 that not less than 120,000 acres, or about 60 per cent of the island,

had been leased to Europeans.17

The pastoralists took political initiatives to protect their interests. In

April 1866, the Honourable JBAAcland of Canterbury, a member of the

Legislative Council, asked whether the Government intended to extin-

guish native title in the Chatham Islands and if it would recognise prior

agreements for the sale or lease of native lands there. The Honourable

JJohnston replied that, since the Chatham Islands were ‘an integral part

of the colony’, the Government intended to ‘leave them in the operation

of the Native Lands Act’.18

When the Native Land Court sat in 1870, the lessees had as much inter-

est in the determination of the title as the Maori and Moriori.

6.2.6 The Crown interest in the land question

The Crown had but a small, direct interest in the outcome – it had leased

the land on which the resident magistrate’s house was situated. In arrang-

ing that lease, however, the Crown had also assumed that only Maori had

an interest in the land.

The Crown had a very large political interest in the land question, how-

ever, in order to settle the competition for land between Maori and Euro-

peans in Taranaki. We will refer to this in a moment.
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6.3 The Rise of the Moriori Claim

The Native Lands Act 1862 proposed that the Native Land Court deter-

mine the ownership of Maori land and award titles to suit. As the shackles

loosened and Maori left for Taranaki, for reasons later described, Moriori

made it clear that they claimed half of all the land. The essential develop-

ments were :

. As early as 1858, Shand reported that Maori were willing to make re-

serves for Moriori but that Moriori sought ‘to divide with them

share and share alike the lands which the Maori conceive themselves

fully entitled to by right of conquest’.19

. William Seed then reported in 1861 that Maori maintained ‘a most

suspicious vigilance’ over Moriori but that the latter clung to the be-

lief that the Government would restore them to freedom and ‘some

portion’ of their land.20

. In 1862, Shand reported a further Moriori complaint that Maori had

‘sold’ land without their concurrence.21 Presumably, this refers to

purported sales to run-holders.

. Moriori met at Te Awapatiki in June 1862 and sent a petition to Gov-

ernor Grey. This argued the illegitimacy of Maori claims based on

conquest, described the enslavement and the dreadful loss of Mori-

ori lives, and sought the support of English law, which, they be-

lieved, would not recognise the claims of a violent and cannibalistic

people.22

. The first Native Lands Act was passed in 1862 and Thomas called

meetings to explain it the following year. Hirawanu Tapu saw him

privately on behalf of Moriori and Thomas reported: ‘They evident-

ly wish to be considered the predominant owners of the soil, altho

they are clearly not so, [and] are anxious for Europeans to come &

take the place of the Maories’. He later recorded that two Moriori

had come with a letter signed by three or four of them, ‘stating as far

as I could perceive that they were the owners of the soil’.23

. In February 1864, Thomas recorded that he had sent to the Governor

a letter from Tapu ‘offering half the land of the Islands to the Queen,

which I remarked the Maoris had no cognizance of neither would ac-

quiesce in’.24

. Moriori remained uneasy over the proposed new law, but Maori

agreed with it and, at Thomas’s request, put their acceptance in
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writing.25 Meanwhile, Thomas, perhaps presuming on the outcome,

negotiated with Maori to buy land for a doctor’s residence. 26

. By 1864, as shall be seen, the Government hoped to keep the

Chathams Maori out of Taranaki, where they competed with Euro-

pean settlers for land, by denying them land there but securing them

land on Rekohu. But what would the Government do with the Mori-

ori? The Native Minister wrote to Tapu:

As it is not known what title the Morioris have to the Chatham

Islands and as they are said to be living in a state of servitude to the

Maoris Mr Fox wishes you to ascertain whether they would like to

be removed to the neighbourhood of Auckland.27

Shand responded to the Government enclosing a letter from Tapu

‘signifying a desire of the Morioris to remain here’.28

. Later in 1864, Thomas was advised that :

the Government does not consider it desirable to introduce that

Act into a district like the Chathams at once, where there are few

Europeans and the Maoris would not have the benefit of

competition.

We presume that the competition was to come from prospective buy-

ers and tenants.29

. Tapu then resolved to put his case personally to the Minister. He vis-

ited the mainland between November 1864 and February 1865 and

met Walter Mantell, who replaced Fox as Native Minister in Decem-

ber 1864. Thomas was subsequently informed by letter of 17 Febru-

ary 1865 that ‘Mr Mantell has conversed with Tapu, and is much

pleased with him. I am also instructed to assure you that the case of

the Morioris will be carefully and favourably considered.’30

6.4 The Rise of the Native Land Court

The Native Lands Act 1862 established a court that facilitated the appoint-

ment ‘of panels of important chiefs in each district meeting under the

chairmanship of a Pakeha magistrate’.31 The Act never really got off the

ground, except in the Kaipara district. The chief judge-elect thought the
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panel would be unworkable. He was appointed to draft what would even-

tually become the Native Lands Act 1865, which provided for a more Euro-

pean-style court and placed the decision-making firmly in the hands of a

European judge.

We have seen that the Government was minded to defer a sitting of the

court on the islands, but events in Taranaki, shortly to be described, made

it imperative that Chathams Maori should receive land there in lieu of

land in Taranaki. We pick up the salient points from there.

. In 1866, Thomas was sent copies of the Native Lands Act 1865 in

Maori with instructions to make it generally known. He was also to

advise of the survey requirements. A Government surveyor would

be available, but ‘the cost will of course have to be defrayed by the

Natives’.32

. In 1867, Henry Halse was also sent to advise and report. He was also

directed to discourage more Maori from returning to Taranaki. He

met with different groups and described the conflict between Mori-

ori and Maori over land rights.33

. But there was also conflict about the surveys. Some Maori were not

prepared to meet the cost of the survey until they knew who owned

the land, for why pay if someone else owned it? There were also dis-

putes amongst Maori as to which families were properly interested

in certain leases. Some did not want a survey or even a court hearing

in case the court decided that the land they had leased should pass to

another family and they would thus lose the benefit of the lease.

There were also disputes about where the lease boundaries were.

. Moriori were simply opposed to ‘the system of leasing’, for it as-

sumed ownership and prejudiced their case. They were opposed to

surveys for that reason and thought that the general issue of who

owned the land, as between Maori and Moriori, should be settled be-

fore anyone was charged survey costs. 34

. Halse reported, however, that he eventually obtained the consent of

everyone for surveys and for a court hearing. Historical researchers

strongly disputed whether Halse had made a full and proper disclo-

sure of all the pertinent facts necessary for one to make an informed

decision. We conclude this section by referring to that possibility

and to a suggestion that Halse was biased.
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6.4.1 Was Halse biased?

The claimants argued that Halse was biased towards Maori and encour-

aged them to think that the land was theirs, but the notes of the meetings

do not support this view. Tapu complained that Maori had presumed to

own the land when they leased it, prompting calls to Halse from both

sides to say who owned the land. However, Halse recorded that he made it

clear that that was for the court to decide.35

Halse did report as well that he was taken to see a piece of land that

Maori had given to the Government for the resident magistrate. He report-

ed that it would eventually become valuable, and that the Government

should secure the land when Maori had obtained a title for it.36 At most,

Halse presumed upon the outcome of the hearing, but that does not sug-

gest that he expressed to those present what the outcome might be.

Halse also reported that he emphasised to Maori the benefits of not re-

turning to Taranaki, as on Rekohu they had good land, a good harbour,

plenty of provisions, and many horses and cattle.37 This did not indicate

the likely result, as we see it, for at that point Moriori were not claiming

the whole of the land.

Halse also met separately with Maori and Moriori, but there is nothing

improper in that. For one thing, it ensured a fair hearing for Moriori who

were dominated at the joint meeting (69 Maori ‘men’ to 22 Moriori

‘men’).38

We note that, at the Moriori meeting, Halse heard the Moriori account

of the Maori incursion and its horrific denouement. Halse reported: ‘I

asked how the Maoris treated them at the present time. Mina replied

“They are kind to us now, because they think you Pakeha would support

us”.’39

6.4.2 Was there a full disclosure?

Halse claimed to have the consent of all to the Native Land Court settling

the land question. Researchers King and Gilling submitted on behalf of

Moriori that, from their Taranaki experience, Maori knew all about the

land court (or, more strictly, the Compensation Court, but the judges in

each were much the same). In Taranaki, the precedent was set that owner-

ship was to be determined as at 1840, when Britain assumed sovereignty, a

time when Moriori were enslaved. Halse did not inform them of this, and

it was argued that, had they known, Moriori would not have agreed. We
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deal with the so-called ‘1840 rule’ in a later chapter (ch 8), but for now we

accept that the proposition stated by King and Gilling was broadly cor-

rect.40

It cannot be said that Halse knew of the ‘1840 rule’, but certainly the

Government did (there was intense interest and debate) and it did not in-

struct Halse on the matter. We accept that the Government should have

done so, were it to have acted honestly and openly, but we would make lit-

tle of the matter. The process of seeking consents was a formality (apart

from paying for surveys). The court would have come anyway. Through-

out the country, there were Maori opposed to the court, and some

stopped the judges from entering their districts, but only a single individ-

ual had to make a claim in order to precipitate a court hearing. If no one

appeared to oppose the claim, judgment was given on the evidence, the

court sitting outside the district if need be. Of all the areas that we know

of that opposed the Native Land Court system, the court determined the

land issues sooner or later. Here on Rekohu, Maori were willing to make

claims. The only cost to Moriori was any survey contribution that they

may have paid.

6.5 The Bond with Taranaki and the Priority of State Policy

6.5.1 Background

Government policy in Taranaki, to our mind, was the single most impor-

tant factor that could have influenced the final outcome in respect of the

Rekohu land question. Much would depend upon the Government’s re-

sponse to any decision that the Native Land Court might make, for the

Government developed a record of intervening on particular decisions of

that court. To consider the facts, to the extent that history allows, we must

now go back in time.41

The ancestral home of Chathams Maori was northern Taranaki. We

first note as follows.

. Ngati Tama’s role: Ngati Tama stood at the northern gateway into

Taranaki and bore the brunt of several attempted incursions into

Taranaki by northern tribes. Each was successfully resisted, and

Ngati Tama became famous as an unrelenting, warrior people who

gave no quarter in protecting the Taranaki frontier.
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Ngati Tama were on the first boatload to Rekohu. It was also put

to us by Tony Walzl in his submissions and during oral examination

that, though all were present when the killing began, some chiefs

were more involved than others and Ngati Tama may have been the

prime movers.42 We think there is evidence of that. However, there

is no independent evidence that Ngati Mutunga tried to intercede,

though they have long asserted that they did. Ngati Tama are not on

Rekohu today, only Ngati Mutunga. Originally, the latter were
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located well back from the Taranaki frontier, closer to what is now

New Plymouth.

. Musket impact: Despite their prowess, Ngati Tama could not with-

stand the musket, which came in the 1820s. The northern Taranaki

tribes were driven south and went to Port Nicholson to seek arms.

. Enslavement: Many Taranaki Maori did not go south but were cap-

tured in the fighting and enslaved in Waikato. They were eventually

released through missionary interventions and returned home in

1839.

. Absenteeism: Most Taranaki Maori were absent from Taranaki for

about 40 years. They planned to obtain muskets, develop alliances

with Europeans and a trading base at Wellington, and regather

strength before returning home. However, small sections began re-

turning from at least 1839, once the missionaries had largely put an

end to tribal warfare.

The Taranaki bond and subsequent events in Taranaki explain the evac-

uation of Rekohu by Chathams Maori in the 1860s. The main points are :

. European settlement: The planned colonisation of Taranaki began at

New Plymouth in 1840. Several hundred persons arrived in

shiploads over a short period and spread mainly towards the north.

To safeguard their land interests, Wellington and Kapiti coast Maori

marshalled to return home. The Governor sought to keep them

away, dispatching a naval vessel to Waikanae to destroy their canoes

and to bombard any persons attempting to journey along the beach.

But, in spite of this, many groups successfully returned.

. War: War broke out in north Taranaki in 1860 over the Govern-

ment’s acquisition of land, and it soon engulfed the whole of Tara-

naki (and beyond). The main fighting ended with the retreat of

Titokowaru in 1869, but skirmishes continued and military action

did not end until the invasion of Parihaka in 1881, 21 years after the

war began.

. Confiscation: During the wars, the Governor confiscated nearly the

whole of Taranaki for European settlement, leaving only the outer

rims. That was in 1865. The legal authority to confiscate the land was

contained in the New Zealand Settlements Act 1863. That same Act

established the Compensation Court, which was to sit in areas where

land had been confiscated and had the power to award land to Maori

who had not taken arms against the Crown.
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. Chathams evacuation: To secure their lands, most Chathams Maori

returned to Taranaki between 1866 and 1868 (though there were also

returns before and after those dates). Their position was that they

had not taken part in the war and that all their Taranaki land should

be returned to them. However, some Chathams Maori had returned

before then, and it is not possible to say that not one of these particu-

lar Ngati Tama or Ngati Mutunga participated in the war. The Gov-

ernment appears to have assumed that they had. We set out some rel-

evant history.

The evidence of small returns before 1866 begins with Bishop

Selwyn’s pastoral letter of August 1855, which refers to Chathams

Maori being in Taranaki at that time.43 In 1856, the Government sent

the Wellington chiefs Te Puni and Wi Tako to Rekohu to seek the

agreement of Chathams Maori to land sales and Shand recorded

small groups ‘visiting’ Taranaki thereafter.44 He recorded also that,

in June 1859, the chiefs on the islands received an appeal from

Wiremu Kingi of Waitara to ‘throw up their allegiance to the

Queen’s laws’.45 Shand copied the letter to the Government and ad-

vised it that the chiefs would not be taking up Kingi’s ‘suggestion’.

However, in January 1859, Robert Parris, a land purchase officer, re-

ported that 21 Maori had returned to Waitara from Rekohu.46

The Government also monitored trade links between Rekohu and

Taranaki. In 1857, the Attorney-General wrote to Shand expressing

concern about the export of arms and ammunition to Taranaki and

instructed Shand to do what he could to prevent it. Such were the de-

lays in getting letters from Auckland to Rekohu that Shand did not

receive this directive until April 1859, but he was able to reply that he

had succeeded in ‘preventing Fire arms from being conveyed to Tara-

naki by Natives removing thither’. He felt it necessary to add, how-

ever, that :

the Coasting Vessels here have great opportunities of secreting

contraband;—and Traders with the Natives for produce are under

great temptation to Conciliate them by any possible means.47

Concern built up on Rekohu after the passage of the New Zealand

Settlements Act 1863, news of which was conveyed to the islands

in August 1864. The Runanga o Wharekauri (a Chathams Maori

council) dispatched a party to ‘Taranaki via Wellgtn to see the
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Government about their lands in NZ’. Thomas added that they had

‘fixed to sell some land’ on Rekohu. Thomas also instructed the mas-

ter of the Flying Cloud, on which the party was to travel, to inform

the customs office immediately on arrival in Wellington if he found

any firearms or ammunition on board. Twenty-eight Maori left

Rekohu on the Flying Cloud on 28 November 1864.48

Moriori seized the opportunity. Hirawanu Tapu, as we noted ear-

lier, visited the mainland early in 1865 to see the Premier about re-

turning the Rekohu land to Moriori.

A further boatload of 97 Maori left Rekohu in 1866.49

The confiscation of land and the decisions of the Taranaki Com-

pensation Court had a crucial bearing on land rights on Rekohu and

eventually led to many of Ngati Mutunga returning to the islands.

The essential points as we see them are as follows:

. European occupations: As the wars progressed, large numbers of Eu-

ropeans continued to arrive from England and settled throughout

northern Taranaki, taking up most of the land. The Government’s

military strategy was gradually to expand a circle of frontier re-

doubts and to secure the land behind the forts by immediately plac-

ing military and civilian settlers there. The result was that, when the

Compensation Court sat to hear the claims of Rekohu Maori, most

of their land had already been taken, with the exception of the Ngati

Tama people of the northern Taranaki perimeter. The confiscation

line cut through their land, but the Government was not prepared to

cut deep into the heart of the territory of the warlike Ngati Tama,

and the military did not move much beyond the line. Accordingly,

about half the land of Ngati Tama was spared. In the result, Ngati

Tama were not so badly placed and they never returned to Rekohu.

The main problem concerned Ngati Mutunga – nearly all their use-

able land had been settled.

. Political considerations: Ngati Mutunga would not take cash and

wanted instead to keep their land.50 In the competition between

Maori and Europeans for the land, it would clearly have suited the

Government if Ngati Mutunga could have been kept out of land in

Taranaki, but awarded land on Rekohu on which to live, as sug-

gested by Bryan Gilling.51

. Compensation Court decisions: First up for hearing, in 1866, was the

Oakura block of 27,500 acres, on the fringe of the Ngati Mutunga
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heartland.52 The Maori claimants numbered 872, of which 158 were

Ngati Mutunga. The court dealt with the matter in this way. It was

held that Maori were entitled to only 7400 acres. We think this is be-

cause the rest was claimed as having been sold before the wars. But

of the 7400 acres, Europeans had taken all but 2500 acres. Then, 188

Maori were judged to have been ‘rebels’. That left 684 with some

three acres each of the residual lands, and three-acre allotments were

uneconomic. It was not considered that the Europeans should be

moved. The court then found that those or their forebears who were

absent at 1840 were deemed to have lost all land rights as they were

not on the land when sovereignty was proclaimed. This excluded a

further 569, leaving just 115. All of Ngati Mutunga were thus ex-

cluded, for they were not on the land at 1840. The precedent having

been set, Ngati Mutunga were then excluded from their other

lands.53

So began the ‘1840 rule’. All rights would be fixed at that date.

. Political pragmatism: The most influential to complain were the

Ngati Awa chiefs of Wellington, who were amongst those excluded.

They were Government allies and their continued support was

needed. Soon after the Oakura decision, the ‘rebel’ leader Titoko-

waru gained the upper hand in south Taranaki. He pushed through

to the hills above the Wanganui settlement with a very large force,

and it seemed that he could not be stopped. There were rumours

that he intended to invade Wellington, so the Government granted

Taranaki land to the Wellington chiefs.54

But then there was a risk that Ngati Mutunga would join the ‘re-

bels’, and they were thus promised that land would be given to them

so long as they remained ‘loyal’. This, they did (or so they claimed)

and they also stayed on to await their land grant.

These matters are recounted in the Tribunal’s Taranaki Report,

but here we add some of the history more pertinent to the people

still on Rekohu. The Government decided to negotiate with Ngati

Mutunga with the aim of getting them to ‘abandon their claims’ and

accept compensation, either in cash or in land elsewhere.55 Thomas

was directed to tell the Maori remaining on Rekohu that, as ‘absen-

tees’, their claims would get ‘fair consideration’, but not to the same

degree as those who had remained in ‘constant occupation’:
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You will be good enough to explain this to the Natives telling

them that the Government cannot entertain claims for specific

blocks of land but that when the number of claims is ascertained

they will be determined upon some general plan of compensating

them.

It will be necessary for them to appear personally and they will

be communicated with again when further action has been

taken.56

However, some on Rekohu decided to join their relatives in Tara-

naki and simply occupy any vacant land.57 Thomas was instructed to

warn Maori that their claim to compensation ‘would be diminished

by the attempt to occupy any part of the land within the confiscated

blocks before obtaining the assent of the Govt’.58 Halse was also in-

structed to reinforce this on a visit to the islands in 1867. He reported

that he emphasised to them the benefits of remaining where they

were: good land, a good harbour, plenty of provisions, and many

horses and cattle. The response of Pamariki Raumoa was that they

would return, ‘because Taranaki is the land of our forefathers’.59

Reverting to the main points :

. Expectations: At this stage, the Government clearly expected that

Rekohu, or at the very least a reasonable share, would pass to Maori

hands. The Government needed for that to happen, for Ngati

Mutunga were clearly an embarrassment in Taranaki.

. Consideration of Rekohu land rights: To help resolve matters, the

Government decided to bring forward the judicial determination of

land rights on Rekohu. In 1864, the Attorney-General had informed

Thomas that it would be ‘premature’ to enforce the Native Lands Act

1862 in Rekohu because of the small number of Europeans living

there. However, in October 1866 he was instructed that the Native

Lands Act was ‘in force in the Chatham Islands’ and he was to ‘make

it generally known among the Wharekauri Natives’.60 Halse went to

Rekohu early the next year to arrange surveys and to prepare for a

Native Land Court hearing.61

. Final evacuation: However, most of the Maori still on Rekohu then

went to Taranaki : 126 in 1867 and 148 in 1868.62 This left only 76, of

whom more would leave later. Those remaining were mainly elderly,

and many died in an influenza epidemic. From this point, Moriori,
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whose numbers were estimated by Thomas at around 80, began to

predominate numerically on the islands.63

. Intention of Maori emigrants: We think that Ngati Tama intended to

leave permanently, arranging to sell their land, but later we consider

the importance of establishing Ngati Mutunga intentions in the con-

text of land rights and Maori custom. With regard to them, we think

that the evidence is inconclusive. They did not arrange sales in the

same way as Ngati Tama. In evidence to the West Coast Commission

in 1880, Wi Naera Pomare linked the returns to the Compensation

Court decision, but that sheds no light on this issue.64 Thomas

thought, at the time of the second departure in 1868, that no one

would return unless to sell land.65 Engst wrote that an earthquake

struck when they left, which confirmed in Maori minds the ‘right-

ness’ of their decision ‘to go away forever’.66 Farmer Thomas Ritchie

recalled that those leaving sold horses and cattle to him to pay for

their passage. But we have nothing more to go on, and we think that

there is insufficient evidence on which to establish Ngati Mutunga in-

tentions, even although they were away for at least 20 years.

. Honouring promises: After the promise of 1866, no land passed to

Ngati Mutunga until 1884. Before then, it was reported that they were

destitute, and the Government paid £100 to them, provided they

gave labour in return.67 Later, they were allowed to occupy some

poorer land not taken up by Europeans. In 1880, the West Coast

Commission recommended that they receive 10,000 acres.68 How-

ever, there was not enough land, and in 1884 this amount was re-

duced to 1420 acres. This award was given not to all but to 135 ‘loyals’,

being 16 acres each.69 Those living at Parihaka under Te Whiti may

not have been seen as loyal, but the people were dispersed from there

when the place was sacked in 1881.

. Return to Rekohu: In 1870, the Native Land Court had awarded 97

per cent of the Rekohu mainland to Maori (and later all of the outer

islands). Still, Ngati Mutunga insisted on staying in Taranaki for the

land that had been promised. They did not return to Rekohu until af-

ter the land was given, in 1884. It was clearly insufficient for all, and

not all were included in the title. Census figures suggest that a fur-

ther group of over 100 then returned in 1886, 16 years after the

Rekohu land decision and almost 20 years after the majority had

gone to Taranaki.70 Others appear to have returned to Rekohu later.
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. Continuing Taranaki link: As mentioned, during the Taranaki so-

journ, Ngati Mutunga became followers of the spiritual and political

leader Te Whiti, who maintained a last bastion of Maori independ-

ence at Parihaka and who maintained hope that one day the land

would be returned to them and the pain would be eased. Many Ngati

Mutunga had taken to living at Parihaka, which became something

of a home for the landless. Though Parihaka was sacked and the resi-

dents were forced to leave, the place was rebuilt, Te Whiti returned

from prison following the sedition trials, and the movement lived

on.

The many who returned to Parihaka after it was rebuilt received

food and money from Rekohu for many years, well into the twenti-

eth century. Te Whiti acknowledged the kindness and adopted the al-

batross feather from Rekohu as the symbol of his movement. It is

still worn when Taranaki Maori gather, and we understand that

some Chathams Maori remain linked to the Te Whiti movement to

this day.

Te Hono ki Te Whiti (‘the bond with Te Whiti’) affected develop-

ments on Rekohu for many years. For example, Te Whiti advised his

followers not to send their children to Government schools (he was

not averse to church schools) and not to pay rates until the day that

the rest of the Taranaki land was returned. We think he referred to

Parihaka rates, not Rekohu rates, but as we shall see in a later chap-

ter, others may have understood it differently.

6.5.2 Preparation for hearing

(1) Moriori predominate

After the migrations to Taranaki, the Maori population on Rekohu was re-

duced to 20 people, some of them old and others ill, and Maori were for

the first time in more than 30 years outnumbered by Moriori.71 Moreover,

of course, the Moriori were free. Before leaving, Maori had set aside some

land for Moriori, but it appears that after they left Moriori presumed to oc-

cupy other parts as well. In 1870, matters progressed to a hearing. Michael

King wrote that at 1870 the Moriori population totalled just under 100 peo-

ple scattered in settlements ranging from two households to 10 at

Manukau, Waihi, Hawaruwaru, Whareama, Moreroa, Rangatira,

Waikaripi, and the Tuku. All the households cultivated their own
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vegetable plots and many also ran small numbers of hens, sheep, and cat-

tle. As well, some had horses. A small number of Moriori worked for their

keep and wages at the Ritchie brothers’ farms at Kaingaroa and Owenga,

and Edward Chudleigh also occasionally employed Moriori for farm

work or shearing.72

(2) Preparations for the court hearing begin

In 1867, soon after Halse left, the Government commissioned S Percy

Smith to complete the surveys. Earlier survey work had been undertaken

for Maori for leasing purposes, but Smith finished a survey of the whole

of the Chatham Islands in September 1868.

The next question was where the court would sit. Some Maori pre-

ferred Taranaki, but some on the islands preferred Rekohu. The Govern-

ment thought it best to encourage Maori to return to Rekohu, and thus it

was settled as the venue in 1869.73

In order that Maori in Taranaki could get to the hearing, the Govern-

ment agreed that the vessel taking the judge there would call at Taranaki.

However, Maori had to pay their own passage.74

(3) An impartial court?

The chief judge of the Native Land Court proposed that it might be ‘a

good thing’ if the Government were to buy the claims of Ngati Mutunga

and then contest the title of Moriori.75 Needless to say, this suggestion was

not taken up. The court that the chief judge constituted was hardly impar-

tial either ; he appointed Judge John Rogan, who had sat with the chief

judge on the Oakura case that introduced the ‘1840 rule’. Before then,

Rogan had been a Government land purchase commissioner. He had also

worked with the main Ngati Mutunga claimant (and leader), Wi Naera

Pomare, who had been appointed as a native assessor to assist the Native

Land Court in Taranaki. Following the court’s decision, Pomare would be-

come the principal owner of Rekohu.

We do not know how the litigants prepared, but we can say that counsel

were not instructed. It appears to have been settled that

Ngamunangapaoa Karaka and Hirawanu Tapu would be the main

spokespersons for Moriori and that, on the Maori side, family heads

would each speak for ‘their’ blocks, but with Pomare leading for Ngati

Mutunga overall.
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(4) Prospect of out-of-court settlement

Of more interest is whether Moriori and Maori could have reached their

own agreement. The leases had proven contentious, as was apparent dur-

ing Halse’s visit, a lease implying that those granting it owned the land.

But some Maori were prepared to share part of the rents with Moriori.

One of the principal Ngati Mutunga rangatira, Pomare, so asserted at the

court hearing.76 One Moriori claimed that when Ngati Mutunga began to

lease the land they agreed that Moriori might participate, but no rents

were forthcoming.77 Other Moriori considered that Maori short-changed

them badly on the rent distributions, but obviously some rents were paid.

We think that, with a little further thought, it might have been obvious

to both sides that each had an interest in the land. Had that been accepted

as a principle, then the issue would have focused on the proportion of

land that each was to receive. However the court itself was not attuned to

encouraging such compromises. The tendency of that court, when consid-

ering historical conquests, was to identify winners and losers.

6.6 Conclusion

We now ask: What were the issues under consideration and could the Na-

tive Land Court deal with them?

In our view, the issues went far beyond those that the court could deal

with, restricted as it was to deciding on the basis of its own particular view

of native custom. Involved were major issues of justice – justice in the

broader political sense. We refer to some of them:

. Moriori law versus Maori law: Whose culture applies when cultures

conflict? We refer to the Maori law of conquest rights (though, later,

we challenge the court’s perception of that law) and Nunuku’s law

for peace. Could they be reconciled? The court’s decision did not ad-

dress that issue, though it was raised.

. Ancestral rights versus conqueror’s rights: Maori recognised rights

both by ancestry and by conquest. How are these rights to be recon-

ciled when they conflict?

. Custom versus equity: Should one be able to rely on the customs of

conquest and enslavement when, even amongst Maori, they had

ceased to represent acceptable conduct?

[109]

The Rise of the Land Question, 1842–70 6.6

76. Document c3, vol 8.2, p 22
77. Ibid, p 12



. Occupation versus absenteeism: Was the justice of the case affected

by the fact that most Maori had returned to their ancestral land and

Moriori now predominated on Rekohu? Or that Ngati Tama, at

least, had no intention of returning?

. Lease rights versus ownership rights: Though strictly speaking the les-

sees had no rights, legislation prohibiting land from being leased

before the title to that land was settled, the reality was that the lessees

were there, they enhanced the local economy, and no one wanted to

be rid of them. Was it possible to accommodate their interests as

well ? Might the parties agree that whoever took the land would take

it subject to existing leases?

. Civil rights versus slavery: How are civil rights to be adequately

restored after conquest, land grab, and enslavement? We think that

was the main question. We know how questions of that kind are

dealt with today, at least under the Treaty claims process in this coun-

try, but what was the thinking then?

We think that the broader questions of justice were understood as well

in 1840 as they are today. The evidence for that is the Treaty of Waitangi.

Who would have committed themselves to such promises if justice was

not highly regarded at that time? However, the Native Land Court was

not called upon to consider how the Crown might best discharge its

responsibilities in the light of Treaty principles.

In all, we consider that the Native Land Court was not an adequate

instrument to deal with the real issues in this case.

6.6.1 A principled approach to the issues

In our view, the Treaty of Waitangi called for a principled approach, not a

simplistic answer like deciding upon the basis of a court-derived and

European-adjudged native custom. We think the answer to the land ques-

tion really depended upon a principled approach being taken from the

beginning of Crown administration once the Moriori circumstances

were made known. We so concluded at the end of the last chapter. Short

of direct intervention, if that were impractical, it should have been made

clear to Maori that the situation would have to change, that emancipation

was required under the Crown’s law, and that, eventually, Moriori must

have a reasonable share of the land.
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True emancipation could have required no less. We presume that there

would have been resistance, but at least the ground would have been laid

for mindsets to change.

We think that Maori knew that instinctively. Once it was apparent that

the Government was taking a direct interest in the Rekohu land and the

war in Taranaki loomed, the Maori attitude to Moriori began to change.

‘They are kind to us now,’ said the Morori Mina to Halse, ‘because they

think you Pakeha would support us.’78 Maori began to talk of sharing the

rents, which was close to saying they would share the land, and they began

to set aside reserves. These were niggardly, but it was a beginning and it

showed that a mental shift had been made. It needed only a push from the

Crown (a push that should have come from the start).

Instead, the Native Land Court said in effect that Maori were in the

right. The mindset was estalished in 1836, and, following that decision, it

seems not to have changed. At least, that was the impression given by

some of the Maori evidence presented to us, despite the passage of time,

and from Maori attempts to stop this Tribunal’s inquiry from proceeding.

6.6.2 Inquiry or a negotiated solution?

We do not think that in 1870 it was too late to have adopted a principled

approach, even though it would have been far better had such an ap-

proach been taken from the start. At the very least, an inquiry into the jus-

tice of the case could have been instituted. Such inquiries were not un-

known at the time, even on issues of Maori land as in Poverty Bay after

the land cessions in 1868 or in the Bay of Plenty. At this time, a commis-

sion of inquiry was also proposed for Taranaki and would soon be

constituted.

And either with or without such an inquiry, a negotiated solution was

feasible. Maori had shown some signs of a willingness to share, and shar-

ing had long been the Moriori position. In any event, the justice of the

case demanded that negotiations, under Crown supervision, be tried.

6.6.3 The Taranaki solution

Above all, however, the whole matter was capable of settlement. The so-

called ‘Taranaki problem’ was not a problem, in this instance, and instead

held the key to the solution. The Taranaki events could only have
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disposed the Crown to favour the Ngati Mutunga claim to Rekohu, but

the potential was there to favour everybody, the Crown included. Ngati

Tama had land in Taranaki. Certainly, they were aggrieved over the part

confiscated, but there was room for a settlement with them, at least in re-

gard to Rekohu. They were seeking to sell the Rekohu land and did not

wish to return. This was known at the time. Then, it was entirely feasible

that Ngati Mutunga should be left with the greater part of that which they

claimed. What was required was the negotiation of compensation with

Ngati Tama so that the Ngati Tama share of Rekohu could pass to Mori-

ori. This would have gone some way to satisfying the Moriori claim to one

half of the land. While the Ngati Tama share did not equate to a full half

and was confined mainly to one region of the island, we think that there

was space for negotiation and the opportunity for all to have had a fairer

share by this means.

If that could not have been made to work, then the fact remains that the

wrong in Taranaki could not justify another wrong on Rekohu, and the

Government had to deal with Rekohu on its own terms.

We conclude that the Crown should have promoted a special inquiry

or a negotiated solution. Such a solution was feasible. From the beginning

of the Crown’s administration of Rekohu to the time that the Native Land

Court sat, all that was lacking on the Crown’s part was the will to be ade-

quately involved.
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7. NATIVE LAND COURT DETERMINATION

7.1 Background

In 1870, the Native Land Court awarded 97 per cent of Rekohu to Maori

and 3 per cent to Moriori. This was despite the fact that most Maori had re-

cently left, some were clear that they had no intention of returning, Mori-

ori actually predominated on the land, and most Maori had been absent

for about 20 years. However, the land awarded to Moriori was only that

which their ‘Maori masters’ were prepared to set aside or had in practice

allowed them to occupy. It seems that much of it was wild or wet. This

chapter examines the evidence, the arguments, and the decision.

Maori relied on their conquest, subsequent control, and occupation as

the basis of their land claim to the Native Land Court. Maori custom is

quite complex on the rights that flow from conquest, but the Native Land

Court had tended to look on conquest as a simple matter, giving all rights

to the conqueror. However, most Maori came to the hearing from Tara-

naki, where they had had experience of the court’s inclination. Some may

also have learnt of the decision of the Land Claims Commission in the

early 1840s that matters should be determined as at 1840. In any event, all

must have known of the affirmation of that principle by the Compensa-

tion Court. It was only natural that Maori would frame their case in the

light of the court’s understanding. However, there were still some who

had recourse to the customary priority given to ancestral links to the

land. While Maori had forbidden intermarriage, there were in fact some

half-castes. At least one half-caste considered that his Moriori side gave

rise to land rights, thus assuming that, even after conquest, ancestral

rights survived.1 By the same token, the claim on his Maori side may be

seen to have been strengthened, being supplemented by marriage to the

indigenous people.

Moriori appear not to have been familiar with the ‘court’s law’. They ar-

gued rights :

. by ancestry ;

. ‘because the blood of the Moriori as shed by [the Maori] has never

been revenged and therefore they have no right to the Islands’

(which expresses a customary view);
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. by virtue of a right ‘to have our claims investigated according to Eng-

lish law’; and

. by agreement, because Maori had agreed to share with them the

rents from leasing the land.

In the course of the 1870 hearing, Moriori would tend to waver, arguing

for a right to all, then a right to a half-share, and finally making a plea for

whatever they could get. We think that a claim to half was the main line,

however.

The court accepted the Maori argument but did not give full reasons.

Indeed, the decision was brief but the conclusion was consistent with pre-

vious case law. If, prior to 1840, a group of Maori had effected a conquest

and had remained on the land, they would be exclusively entitled.

Whether this was an accurate statement of Maori custom is considered in

the next chapter.

We note for now that there was a practice, not always adhered to, for

people to claim in their own name, even though they were in fact claiming

for their extended family group.

7.2 James Coffee’s Claim

First, a European claim had to be resolved. James Coffee claimed a block

at Ocean Bay of about 3000 acres by grant from Moriori which in turn, he

claimed, was confirmed by Maori after the invasion. Coffee was one of the

early European sealers. As a European, he was not able to claim under the

Native Lands Act, but he stated that he had had a Moriori wife and then a

Maori wife and had numerous children. He had not lived on the land for

many years but claimed a title to it deriving from both its Moriori and its

Maori owners.

Chief Judge Fenton was undecided on whether Coffee’s claim had first

to be heard by the Land Claims Commission, which dealt with putative

purchases before 1840, or by the Native Land Court. However, the Hon-

ourable TMHaultain, the Minister in Charge of Native Affairs, decided

that the commission had jurisdiction and directed the resident magis-

trate, Captain William Thomas, to conduct a hearing.2

Thomas heard the case over five days in 1868. Coffee, who was illiterate,

produced no documentary evidence of a transaction, and the only other

European who had been present when the land was allegedly given was
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no longer on the island. Pamariki Raumoa and others of Kekerewai sup-

ported Coffee, acknowledging that he was living at Ocean Bay when they

arrived in 1835. Toenga te Tohu and others of Ngati Mutunga opposed

Coffee’s claim. They said they had driven Kekerewai from Ocean Bay in

1840 and that Coffee had left with them and had not returned. Johannes

Engst corroborated that evidence; he claimed that Coffee had not lived

on the land for at least 25 years.3

Rihari Reweti of Ngati Tama also opposed Coffee’s claim, saying that

leading Moriori of Ocean Bay had not in fact given him any land. Reweti

said that he was one of those living on the land. Moreover, the Moriori

who was Coffee’s wife at the time of the transaction had not been given to

him by her Moriori relatives but was one of Rihari’s own wives, whom he

had given to Coffee.4

Moriori supported Coffee. Pawa Ngamunga and Hirawanu Tapu said

that Coffee resided with Moriori before the invasion. Tapu deposed that it

was Moriori custom to ‘give Europeans a piece of land for their mainte-

nance’ and thought that that would explain the alleged transfer to Coffee.

It was Moriori chief Kairakau’s relatives who had given land to Coffee, but
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he was unable to describe the boundaries, because ‘there were no bound-

aries in those days’.5

Thomas concluded that there was only faint evidence of ‘any bona fide

transfer or gift’. He thought, however, that Pamariki Raumoa of

Kekerewai was ‘disposed’ to grant some land to Coffee, and he recom-

mended that Coffee ‘obtain from Pamariki some written statement of his

intention ultimately to convey the Land or a portion of it after the title has

been decided by the Court’. Commissioner Domett adopted Thomas’s

recommendation, and Coffee was advised that his claim had not

succeeded.6

There is no record that land was ever transferred to Coffee following

the later decision of the Native Land Court. However, as part of the

court’s decision, Epiha Kawhe (Coffee), Coffee’s eldest son by his second

Maori wife, was included in the grants for both the Wharekauri and Te

Matarae blocks.7

7.3 The Constitution of the Court

The Native Land Court sat for eight days. It heard claims to five blocks

covering the whole of the main island, as well as claims to Rangatira and

Rangiauria (Pitt) Islands, but the claim for Rangatira would fail for want

of surveying. Presiding was Judge Rogan, with Hare Wirikake as native as-

sessor. Not much is known about Wirikake’s tribal affiliations or back-

ground, but he had served as assessor in the Horowhenua–Kapiti area

since January 1867, and he had surveyed some blocks of land there.8

7.3.1 Kekerione

The claim to the Kekerione block of 32,876 acres would determine

whether Moriori had any claim to that or any other land. The hearing

lasted for most of three days. Wi Naera Pomare conducted the Ngati

Mutunga claim, which stood in his name, the names of five joint claim-

ants, and 147 members of the tribe. Toenga, Rakatau, and Hamuera

Wiremu gave evidence.9 The Ngati Mutunga claim was opposed by

Ngamunangapaoa Karaka and 94 Moriori, some of whom, Karaka told

the court, ‘were Half Caste New Zealanders’; that is, Moriori and Maori

half-castes.10 Karaka conducted the Moriori case. Hirawana Tapu, Kerei,
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Wetini, and Heremaia gave evidence and were examined by the court,

and Karaka, Tapu, and Wetini were cross-examined by Wi Naera.

Pomare advised the court that Ngati Mutunga had authorised and

partly paid for the Kekerione survey. He claimed the land on the basis of

conquest and subsequent residence. He spoke in the name of his adoptive

father, Pomare Ngatata (also known as William Pitt or Wiremu Piti), and

said that possession had been taken in 1836. There were people living on

the islands, Pomare said, but ‘we took their mana from them and from

that time to this I have occupied the land’. When asked by the court if he

attacked or made war on the inhabitants on arrival, he replied, ‘We caught

them and made them subservient to our will’.11

Toenga spoke as ‘the oldest man’ and told the court that he had come to

Rekohu from Taranaki, via Kapiti and Wellington:

I took possession according to ancient custom and I retained posses-

sion of the land for myself. I took possession of the land & also the peo-

ple. Some of those we had taken ran away. Some of those who ran away

into the Forest we killed according to the ancient customs from this I

knew the land was ours We kept the people for ourselves. The original in-

habitants did not dispute or in any way oppose our having sole posses-

sion of the land. It is now for the first time that they dispute our Title to

these lands.12

Rakatau, who was also one of the Ngati Mutunga party in 1836, gave a

similar account.13 In answer to questions from the court, Rakatau said

that he had about 40 Moriori living in his settlement between Red Bluff

and Waitangi. Sometimes his people cultivated the land separately, some-

times they let Moriori work the land with them. The court then asked if it

would be in accord with ‘native custom’ for people who had been ‘taken’

and ‘afterwards allowed to cultivate and settle among’ their conquerors to

be given ‘some claim to the lands so taken from them’, to which Rakatau

replied, ‘No it does not’. To a further question, he rejected any claim by

Moriori to part of the land.14 Wiremu then gave evidence. Referring di-

rectly to Rakatau’s statements about Moriori, he said, ‘I will say that on

the settlement of this claim by the Court I will give portions of the land to

the Morioris’.15

Opening for the opposing Moriori claim, Karaka claimed Kekerione

through his ancestor Koke. He recalled the name of Kahu, ‘the Chief who

first arrived here . . . from Hawaiki’ and also the names of other canoe
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leaders and their canoes. He said, ‘We the opposing claimants are the

descendants of these people’.16 He then told the court that the ‘New Zea-

landers’ had arrived in 1836, taken possession of the land, killed 300 Mori-

ori, and kept the rest ‘in servile bondage until the Gospel was preached

here, even then the wood & water were held sacred from us’. His people,

who were living at Waitangi, asked to be given some small portions of

land, but their ‘Masters’ refused. They were told that it ‘would not be right

for us to have separate cultivations’. When Ngati Mutunga began to lease

land, they agreed that Moriori :

might participate in the advantages derived from the Leases [but when]

they received rents we went to receive our portion but did not get any.

From this we made up our minds to take up a different line of action

with regard to our Masters because of their innumerable acts of deceit

towards us. Hence at the present day we will not obey their orders. I still

hold the right to my land to this day.17

Tapu, giving evidence, identified himself as a claimant through his

father. In answer to questions from the court, he said that his claim was to

a block of land between Lake Whanga and Waitangi Beach, as shown on

the plan before the court, but that the Moriori claim was a general claim

to ‘the whole Island including Pitt Island’.18 He added:

They [the Maori] have no grounds for claiming the Chathams as

against us the Morioris. I repudiated their right altogether because the

blood of the Moriori as shed by them has never been revenged and there-

fore they have no right to the Islands.19

Having stated this cardinal point of Moriori custom law, he then gave

the court his account of Moriori history since the Maori invasion, which,

after a brief initial time of peace, culminated in the ‘New Zealanders’ com-

mencing to ‘kill us like sheep’.20 He spoke of the meeting of chiefs and

men at Awapataki, of the proposal that the members of the Maori

advance guard be attacked, and of the decision of the meeting that they

must abide by the injunction of their ancestors Pukehau and Nunuku,

who had ‘put an end to War and Cannibalism’. But, in addition to refer-

ring to Moriori law, Tapu then invoked yet another law:

As a child I learned the history of our rights to this land and having

compared our rights to land with those of the laws of England I was
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induced to write to Governor Browne respecting our lands . . . my com-

municating with them was on account of my wishing to have our lands

investigated according to English law . . . I claim the whole of the land

contained in this survey. 21

Pomare asked him if Moriori retained ‘the Mana of the land when we

first arrived’. Tapu replied, ‘I have made no such statement’. Pomare then

asked if it was true that his father had ‘murdered a New Zealander’s child’,

and Tapu said that it was.22 Pomare followed that by asking if Wiremu

Pita Pomare had killed any Moriori, and Tapu said that he had not. To

questions from Hare Wirikake, the assessor, he added that, when Moriori

were ‘attacked and beaten’, they and their land were taken by the invading

Maori, and that Moriori had ‘never wished to drive the New Zealanders

out of the land’.23

Kerei, Wetini, and Heremaia gave supporting evidence for Moriori,

adding some further detail. Kerei and Wetini claimed through their ances-

tor Ko Ke, Heremaia through his father and his ancestors.24 Tapu had al-

ready told the court of Moriori attempts to get the Maori leaders on the is-

lands to ‘become as one with them’ concerning leasing to Europeans and

to ‘forget all past wars and quarrels’, but he claimed that the Maori leaders

ultimately refused to do so. Asked by the court if Moriori had received

any lease money from Maori, he said, ‘Yes from the Ngati Mutunga we re-

ceived a horse from the Ngati Tama and Kekerawai we received cash’.

Questioned by Pomare, Wetini said that Moriori had received no money

from the leases. But then followed further questions from Wirikake, who

seemed very interested in the point at which Moriori had ceased their

efforts to divide the land with Maori and had decided to claim all of it, and

the light which the surveys could shed on this point. He also inquired as

to why Moriori had not interfered with the survey and whether they had

made their objections known to the lessees. Wetini responded that some

of his people had told Thomas Ritchie not to lease land from Maori be-

cause it was Moriori land. With regard to the failed efforts to divide the

land and act together in leasing, Wirikake asked, ‘Was it on account of

this conduct of the New Zealanders that you wanted all your lands back?’,

to which Wetini replied, ‘Yes’.25

Wirikake asked whether Wetini had been associated with Pomare in

having the block surveyed. Wetini replied that he had not. He was then

asked why, if the land was his, he had not tried to stop the surveyor from
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proceeding. Wetini replied, ‘We did not go [to protest, in order] that we

might have a joint claim with the Maori’. At the end of his questioning,

and in apparent reference to the change of the Moriori claim from one

seeking a division of the lands to an exclusive one for the whole of the is-

lands, Wirikake asked, ‘You are aware that you can take food out of a

man’s mouth?’ Wetini replied, ‘I am aware.’ We think that it would have

been commensurate with Maori custom and sense of what is tika for the

assessor to have put this question with equal gravity to Pomare and his

co-claimants, who had also moved to an exclusive claim for all of the

land.26

There were further questions as to where the Moriori claimants lived

and cultivated. Wetini said that there were cultivations at Hawaruwaru

and at ‘Rangatira on the Whanga Lake’, while Heremaia claimed that

there were 10 and 20 Moriori cultivating with him. However, Pomare dis-

puted this last statement, saying there ‘were not 10 Morioris living with

Wetini. I know the number because they are mine.’ Pomare also said that

no other Moriori lived within the Kekerione block and that Karaka lived

with Ngati Mutunga at Waitangi, and had done so since 1840. Wirikake

asked Tapu where his principal place of residence was, to which Tapu re-

plied, ‘Owenga’. Tapu further said that he had ‘cultivated at Waitangi

when residing with the New Zealanders there’.27

The court concluded that Ngati Mutunga had taken possession of the

land in 1836, capturing and killing or enslaving the existing inhabitants,

and that ‘their right to this land by Conquest, Permanent and undis-

turbed occupation from that Period up to the Present time’ was estab-

lished.28 The court considered that Moriori had been consulted in 1859

when Maori decided to lease some land to Europeans, ‘but they did not

offer any opposition expecting to participate in the advantages desired

therefrom’. It seemed to the court that it was when they did not

‘[p]articipate in the rents when they were received’ that the Moriori claim-

ants ‘separated themselves from their masters from that period up to the

present time and now come before the Native Land Court requesting that

the whole of the Island should be given up to them’.29

The court also considered that Moriori had been given ‘sufficient land

. . . to cultivate for their support’ and, accordingly, that those 600 acres

should be awarded to them from the Kekerione block.30

There was no detailed discussion of the nature of customary law, no

mention of the conflict between Maori and Moriori customary law, and
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no comment on the application of English legal principles. Though refer-

ence was made to undisturbed occupation to the present, none was made

to the fact that most Maori had left the islands for their own ancestral

land, and no question was asked as to whether they intended to return.

7.3.2 Te Matarae

Rights to the 6600-acre Te Matarae block were disputed between Ngati

Tama and Ngati Mutunga. They disagreed on the outcome of a war be-

tween them in 1840 in so far as it affected the main settlement areas on the

shores of Te Whaanga and Lake Huro. Of some significance, it was said in

evidence that there was no concern for the great bulk of the land beyond

the settlements (because of its lack of firewood and places suitable for cul-

tivation) until Europeans sought to lease it for pastoral farming. Only

then did the question of who owned it arise. It follows that, until then,

Maori had no more than a nominal or constructive occupation.

Thereupon, the leading protagonists ‘had fierce disputes little short of

coming to actual blows’.31 A witness for Ngati Mutunga claimed that it

was only the introduction of Christianity that stopped him from ‘driving

the Ngati Tama and Kekerione Tribes out of the Chatham Islands

altogether’.

However, the leading Ngati Tama claimant sought to include two Mori-

ori as owners of the land, as they had ‘some claim to the land’ (and not

merely through having cultivated it, as he made clear in the Kekerione

hearing). He said, ‘There were 40 or more Morioris now living on [Te

Matare] they are the ancient owners of this land and that is why I thought

of giving them some lands.’32

It was a unique acknowledgement by a Maori that Moriori had an inde-

pendent interest in Rekohu despite the conquest. When Rakatau, the

Maori concerned, left Rekohu for Taranaki, he left Moriori in charge of

his area. Later, in 1875, when he sold three islands in Te Whaanga to

Thomas and Robert Ritchie, he included the Moriori as co-vendors and

paid them part of the purchase price.33

It is of further interest that the court, finding the evidence of the oppos-

ing Ngati Tama and Ngati Mutunga claimants so ‘contradictory’ that it

was ‘difficult to arrive at a conclusion as to the real owners’, decided to ad-

mit all of the claimants (though one was in fact excluded).34 However, the

court provided separately for the Moriori. It did not include them in the
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list of owners for the 6400 acres ; instead, in sealing the orders it created a

separate reserve of 200 acres for them. There is no record that anyone had

requested this, and the court simply recorded:

Rakatau the Claimant in the above Block called ‘Matarae’ wished the

names of two Morioris to be inserted in the deed of Grant so that they

might have a portion of that Block. To carry out such intention 200

acres of land has been set apart as a Reserve for those two Moriori . . .35

However, Heta Namu, the child of a Ngati Mutunga father and a Mori-

ori mother, also sought to come into the main block. There were no objec-

tions to this, but he was excluded. No reasons were given. In a claim be-

fore the court in 1900 involving Rakete Tipene, another Maori–Moriori,

Alexander Shand deposed that ‘Judge Rogan in 1870 decided that the

half-caste Moriori must take their lands in the Moriori reserve, and could

not claim in the Maori lands’.36 In fact, Namu was not put into the Mori-

ori reserve either but was excluded altogether. He was later included in

the Awapatiki reserve for Moriori.37

Namu’s case also indicates how the customary system might have

worked in time, had matters run a natural course. Through their fathers,

Namu and Rakatau were related, and, when he was absent, Rakatau left

his sister and Namu, with other Moriori, in charge of matters. Rakatau re-

cognised rights by ancestry, and indeed his own right to the land had be-

come strengthened by intermarriage with the tangata whenua. This was

by no means the only example of intermarriage between Maori and Mori-

ori, despite the general prohibition against it. Had land rights developed

in the customary way, future generations of Ngati Mutunga might well

have claimed by descent from tangata whenua in the more regular Maori

way. However, as at 1870, Moriori were restricted to reserves through the

interruption of custom via the Native Lands Acts.

7.3.3 Te Awapatiki

The Te Awapatiki block of 32,786 acres was claimed by Hamuera Koteriki

for ‘about 20’ of Ngati Mutunga. His claim was opposed by Heta Namu,

Hirawanu Tapu, Teretiu Rehe, and Karaka Ngamunangapaoa for Mori-

ori. Both sides were willing for the Kekerione evidence to stand for Te

Awapatiki as well, and the hearing was accordingly brief.
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For Ngati Mutunga, Koteriki said that he had instructed the surveyor.

He further deposed:

A portion of the Block on the Western side was taken by us in our fam-

ily quarrels. It was taken from the Ngati Tama. the remainder of the

Block we took from the Morioris on our first landing.

There were, he said, some Moriori living on the block, but he did not

know how many. Wi Naera corroborated Koteriki’s statements.38

Namu spoke first for the opponents, but as a member of Ngati

Mutunga. He said that he lived in the Moriori settlement at Owenga and

he claimed through his father, who had also lived at Owenga and had died

and was buried there. Under cross-examination, he said that Moriori had

always lived at Kaingarahu and were still living there. His father’s rights,

however, were in respect of Owenga.39

The assessor questioned Namu:

A: And you say that this land belongs to your father and his father?

N: Yes.

A: And for this reason you say that you have a right to be a claimant with

them?

N: Yes.40

To his earlier evidence, Tapu added only some detail about Moriori oc-

cupation within the block. This was claimed to be on the coastline from

Awatapu on the southern boundary with Otonga, to Kaingarahu on the

northern boundary with Wharekauri. He said that he lived at Owenga

with about 10 Moriori. He had houses, horses, pigs, and cultivations at

Owenga and Awapatiki, and he had had the ‘same at Kaingarahu but

Naera, Toenga, and others turned me off there’.

Koteriki cross-examined Tapu:

K: [Is it true] that the pieces of land owned by you and the names of the

claimants to the piece[s] as given by you are they now the owners of the

land?

T: Yes but you have leased those lands.

K: Did I not take this land by force of arms?

T: True but I was not cast out.

K: Did I not hold your parents in my hands?

T: No you did not.41
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The court found that Koteriki and the other Ngati Mutunga claimants

were the ‘rightful owners’ of Te Awapatiki, but it did not give the reason

for its decision. There was no mention of Namu’s claim. As to Moriori

rights, it seems that the important consideration was a continuing Mori-

ori settlement after the invasion. In the words of the court order :

But it having been acknowledged that a permanent Moriori Settle-

ment is situated within the Block an Order for a Reserve of 2000 acres at

or near Owenga will be made in favor of Torea, Hirawanu Tapu, Karaka

Ngamunangapaoa and others for their use and occupation which will

be made inalienable.42

7.3.4 Otonga

The Otonga block of 40,257 acres was claimed by Ihakara Ngapuke of

Ngati Mutunga through his parents, ‘who took it when they first landed

from New Zealand’. He had authorised the survey, for which £30 had

been paid. There was, he said, ‘no dispute amongst the Morioris as to this

Block. I have given a piece of land out of this Block to my Morioris.’43

Toenga corroborated Ngapuke’s statements. There had been a dispute

among the ‘New Zealanders’ (or Maori) about land in the block, but that

had been settled. He and Wi Naera had accompanied the surveyor and

agreed on the boundary with Naera’s land in the Kekerione block. He told

the court that Hori Rangi and Awa Hau were ‘the two principal men of

the Moriori’ living on the block. He thought that about 10 Moriori lived

permanently on the block: ‘they come and go and we do not object to

them’.44

Hori Rangi was questioned by the court about the number and loca-

tion of Moriori living on the block. He said that ‘about 10 Moriori’ lived

with him at Otonga and that he also had a place of residence at Waitangi.

The court asked Rangi about Toenga’s statement that he had given some

land within the block to Moriori :

C: Has Toenga ever spoken about treating you on the South end of this

Block?

R: We have been informed and my only objection to it is there are 15

lakes on the Block.

C: Have you arranged amongst yourselves to accept this Block of Land?

R: I have not fully consented because it is not land.45
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The court then adjourned the hearing to another day, presumably to pro-

vide time for Toenga and Rangi to see if they could reach an agreement.

The hearing resumed the next day. Toenga was called and told the

court that :

the New Zealanders had agreed to give the Moriori People 600 acres of

land at or near to the river Tuku also 50 acres at a Settlement called

Waikaripi and the Moriori People have agreed to this arrangement and

there are [‘no?’ in a marginal question] objections to the arrangements

in the Block by any of the New Zealanders interested.46

We do not know if Rangi was in court, but no Moriori was called to tes-

tify to the Moriori understanding of what Toenga had said. The court

made a proclamation, which provided the opportunity for any objector

to be called, but no one claimed the right and the order was made.47

7.3.5 Wharekauri

Ropata Te Urutu’s claim to the Wharekauri block of 55,255 acres was unop-

posed and was quickly dealt with. The claim was for those of Ngati Tama

and Ngati Mutunga living on the block. Pamariki Raumoa conducted the

case and told the court that 15 claimants had come from New Zealand for

the hearing and that about 200 more claimants were in Taranaki. He had

been ‘deputed as agent to act for all these people’. The people in Taranaki,

he said, ‘will never return here so we intend to sell’. In earlier years, there

had been a dispute between himself and Toenga over a boundary, but that

had been settled and all were agreed about the claim. He claimed the land

through conquest and possession.48

In answer to a question from the court, Raumoa said that the claimants

had an agreement with Moriori living on the block to give them some

land. He said that there were 11 Moriori living there and that those living

in the east were very old. He said that the Moriori agreed with the claim-

ants’ decision to set aside two pieces of land for their use. One piece was of

600 acres, the other of 50.49 He identified the Moriori leaders as

Horomona Makao and Hone Waiti Ruea. Called by the court, Ruea said

that Moriori knew of the agreement mentioned by Raumoa and agreed

with it.50 By proclamation, the court gave an opportunity for any objec-

tors to state their views, but no one came forward and the hearing ended.
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The hearing resumed three days later to determine the details of its or-

ders. Tamati Makarati put in a list of the 10 names that the claimants had

agreed would represent them in the Crown grant, but pointed out that,

since his was the eleventh name but he was not allowed to be included, the

claimants had agreed to a ‘deed’ conveying a portion of the block to him.

Heremaia then told the court that the others interested in the block would

‘give Tamati an agreement to secure his interest’.51 Two separate orders

were made for Moriori reserves, one of 600 acres at Potango, the other of

50 acres at Opotongo, both to be inalienable by sale.52

7.3.6 Rangatira Island

Mariu Te Taira, ‘a member of the Ngati Moriori people’, claimed Ranga-

tira Island with his wife, who was the principal claimant, through their

parents and ancestors. She was living on Rangatira when the New Zea-

landers arrived, but ‘our people were killed by the New Zealanders. [T]he

only one to escape was my wife.’53 Europeans later brought her to the

main island to live.

Toenga opposed the claim. He argued that the claimants had not lived

on Rangatira for a long time and had no houses or cultivations there. He

and other members of Ngati Mutunga claimed the islands ‘by right of

conquest’:

We conquered the people on this island and immediately went to

Pitt’s Island and conquered them, brought Prisoners back, some Europe-

ans took some for servants and they the Morioris have never cultivated

there from that day to this – because they do not know anything about

cultivating. I did not cultivate on Rangatira. Mr Hunt cultivates on it.54

Te Taira told the court that he had not had the island surveyed. Freder-

ick Hunt was called, and he testified that, because the surveyor had been

unable to get to Rangatira, the island had not been surveyed. The court

dismissed the claim because no survey had been produced.55

7.3.7 Rangiauria

Two claims were made to Rangiauria (Pitt Island). One was by four Mori-

ori and the other was by two Maori.
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The Moriori claimed the island through their parents, grandparents,

and ancestors. Ihapera Mariu said that she and Te Teira Rangipewa’s wife

had been born there and had cultivated land there. Questioned by the as-

sessor, Hare Wirikake, Mariu agreed that the only ground to her claim

was through her father and mother. When Wirikake asked her whether

the ‘New Zealanders’ had given her any portion of the island, she said that

they had not. Hirawanu Tapu began by deposing that his claim was

through his ancestor Toi. Then, however, he abandoned his case and ap-

pealed to one of the Maori claimants, Wiremu Wharepa, through the

court :

The claim I now make to this island is not that I wish to claim the

whole but that I may receive a small portion for us to use. The state-

ments I have made with respect to this Island are intended for Wiremu

Wharepa and his father who are the owners of this Island. They may con-

sider me and give me a small portion of it. Wiremu Wharepa and his

cousins are the owners to this Island. This is all I have to say. 56

Rangipewa was called next for Moriori. He said that his wife’s parents

had sold the island to the captain of a ship, whereupon the court dis-

missed his claim on the ground that ‘as he admitted that his relations had

sold the Island he could not have any claim to it’.57 (Moriori failed to

make the point that Maori had purportedly sold the whole of Rekohu to

the New Zealand Company, but picking up on the court’s decision, Mori-

ori would later protest the Native Land Court decision on the ground that

Maori had in fact earlier sold the islands.)

For the Maori claimants, Wiremu Wharepa opposed Mariu’s claim on

one or other of two grounds: that she had never lived on the island and

that, even if she had, it was in ‘bondage’. He claimed through his father,

who had taken possession of Rangiauria in the same way as he had taken

possession of Wharekauri – ‘by force of arms . . . and I have held that land

in my hand from that time to this’.58 Moriori had not lived there for 20

years or more, he said. Toenga Te Poki spoke in similar terms. In addi-

tion, he would not agree to Tapu’s request that part of the island be given

to Moriori. ‘The Moriori’s did not occupy or cultivate on this island at

any time,’ he said.59

The court then made a proclamation to Moriori to the effect that their

claims to Rangiauria were dismissed. And, further, the court did not feel

justified in making a reserve that Tapu had applied for.60 The court then
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ordered a certificate of title for the seven men named by the Maori claim-

ants. A note in the court record states that Toenga Te Poki told the court

that ‘the whole of the survey monies due on Pitts Island had been paid for

by Mr Frederick Hunt’.61

7.4 The Court Hearings Generally

Once the Moriori claim was defeated in the first-called case (that for the

Kekerione block), Moriori had no option but to claim simply for what

they could get on the basis of occupation or by appealing to the Maori. It

also appears that the Maori claimants for four of the five mainland blocks

had either given land or entered the hearings with the intention of giving

land to ‘their’ Moriori if the court upheld their claims. When summing up

his claim to Kekerione, Wi Naera Pomare submitted that he had ‘given a

piece of land to the Morioris who are called my Moriori’s’.62 Rakatau had

joined Karaka to his claim to Te Matarae.63 Opening his claim to Otonga,

Ihakara Ngapuke told the court that he had ‘given a piece of land out of

this Block to my Moriori’s’. Pamariki Raumoa told the court of the agree-

ment he had to give land to Moriori living on the Wharekauri block.64

Only in regard to the Te Awapatiki block was no reference made to a simi-

lar arrangement. This probably reflects the bad relations between Apitea

Punga, who lived at Otonga, and Tapu and the Moriori who also lived

there. However, it was admitted that Moriori had in fact been allowed to

live separately on part of the block, and accordingly the court directed

that a reserve should be provided for them.65

When considered with subsequent Maori attempts to limit the Moriori

reserves, referred to later, the proclaimed gift of reserves may have been

an astute tactic. Wi Naera presented the gift to ‘his’ Moriori in the context

that the dispute over the leasing of land had alone resulted in Moriori op-

position. In his version of the dispute :

we made them an offer to this effect that we should become one people

and should eat from one dish. They said no we will have all the Chatham

Islands. our offer to them to become one is that they should participate

equally with us in the rents for the land and the land itself. After the re-

fusal by the Moriori’s I then gave a piece of land to the Moriori’s who are

called my Moriori’s.66
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This approach resolved three issues at once. It provided for those Mori-

ori on the land in the event that a Moriori interest was upheld, it ensured

that Moriori would not be left entirely landless, and it produced a legal

title for Maori with no Moriori on the grant, so that Moriori might not

later impede a sale or lease.

The court established where Moriori were living on the island, their

leaders and settlements, and the approximate numbers living in each set-

tlement. Only in the Otonga case were Moriori invited to say whether

they agreed with what the Maori claimants were offering. When Hori

Rangi testified that he had not ‘fully consented’ to Toenga Te Poki’s offer,

the court adjourned, and, when it resumed the next day, Toenga reported

that Maori and Moriori had reached an agreement.67 The court orders for

the Moriori reserves in Kekerione, Otonga, and Wharekauri were simply

to give effect to what Maori were prepared to provide. Moriori had no op-

tion but to accept what they were given. The order for Te Matarae gave

effect to Te Rakatau’s wish that Karaka and Roritana be given ‘a portion’

of land in the block.68 The reserve in Te Awapatiki was created by the

court on evidence that there had been a ‘permanent Moriori Settlement’

on the block.69

That Moriori may in fact have been settled in other places is possible.

Heremaia was recorded as saying that some Moriori were living at

‘Wangaroa’, but there was no further mention of them in later evidence

and they do not seem to have been provided for. Tapu claimed that, prior
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to the hearing, Wi Naera had removed some from their places of occupa -

tion but the matter was not further explored.70

The court ordered that the Moriori reserves were to be made inalien-

able, as they needed to be, for those named as owners were mere represen-

tatives of a larger group. In fact, however, restrictions on alienation were

soon removed and the court treated those named on the title as absolute

owners, to the exclusion of all others.

The result is set out in the table below. The number of Moriori on each

block, as given in the table, is based upon very rough estimates that were

made in the course of the hearings. In one case, the estimate was only of

the number of ‘men’. It is possible that women and children were ex-

cluded in other estimates as well.

Block Maori

acreage

Moriori

acreage

Moriori

on title

Moriori

on block

Kekerione 39,200 600 2 10–20

Te Matarae 6400 200 2 About 40

Otonga 39,657 (a) 600 (a) 9

(b) 50 (b) 6 About 10

Te Awapatiki 30,876 2000 3 About 10

Wharekauri 55,055 (a) 600 (a) 5

(b) 50 (b) 1 About 11 men

The Moriori reserves amounted to 3 per cent of the total acreage

awarded. In addition, Maori were awarded the whole of Rangiauria – no

reserves were set aside for Moriori.

The size of the reserves bore no relationship to the number of Moriori

who were to live on them. However, all had access to marine foods: two

bordered Te Whaanga (one also bordering Lake Huro), four bordered the

coastline, and one bordered both the coastline and Te Whaanga. The

Awapatiki reserve of 2000 acres and the 600-acre reserve at Otonga were

in wild country and their value to Moriori at the time is hard to assess.

The other reserve in Otonga and the reserves in Kekerione and Te

Matarae could not have provided for more than subsistence living. Only

the Awapatiki reserve enabled Moriori to become involved in pastoral

farming.
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8. CUSTOM, THE COURT, AND THE ‘1840 RULE’

8.1 Introduction

To recapitulate our earlier conclusions:

. The standards expected under British law could and should have

been made known to Maori from the outset. Had that been done,

Moriori emancipation would likely have come sooner. It would then

have been more likely that Moriori entitlement to a fair share of the

land would have been apparent (see ch 5).

. A mediated settlement or special inquiry could and should have

been promoted by the Crown. The reconstitution of the Native Land

Court in 1865, and the restriction of that court to questions of cus-

tom, made it an inadequate vehicle to manage the substantive issues

of justice that were involved. Nor could this arrangement sit with the

principle in the Constitution Act 1852 that custom applied only

where it was not repugnant to humanity (see chs 5, 6).

We conclude that a Maori panel would likely have dealt with the issues

of justice and custom more fairly than the Native Land Court, and that

the court, as reconstituted in 1865, in its own restrictions on the applica-

tion of native custom and in its understanding of that custom, could not

deal adequately with customary matters.

In this chapter, we trace :

. the judges’ development of the ‘1840 rule’;

. their comprehension of native custom;

. their limits as effective decision-makers for political and other rea-

sons; and

. the option of having a Maori panel decide.

8.2 The ‘1840 Rule’

8.2.1 What were the rules?

When referring to the ‘1840 rule’, it is usual to do so in the singular, as

though there was only one rule, but we think that there were several, all

based on the thought that customary rights were to be settled at 1840 or

that 1840 provided a starting point for determining Maori freehold title.
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The rules were judge-made. They were not written into the Native Lands

Act 1865. The Act specified only one criterion: that rights were to be deter-

mined in accordance with native custom. In adopting these rules, how-

ever, the court may not have determined matters by native custom as the

statute required.

The key rule was that, from 1840 onwards, no land rights could be ac-

quired by force.1 That was sound common sense. It immediately put a

gloss upon that which the statute required, but it was a principled gloss

and one that was consistent with the Treaty of Waitangi, which envisaged

an end to violence following the establishment of British law.

The determination of rights as they had been at 1840 was not a natural

corollary, but that is how the rule was sometimes interpreted. The context

was that Maori society was in an uncustomary state of flux as a result of

musket war relocations. Normality had still to be restored, and time was

needed to see how relationships between the conquerors and conquered,

or between different sub-groups within them, would work out.2 But

different judges made different assumptions on admitting peaceful

changes after 1840. Some did not move beyond the 1840 position. Others

did. From a confused and conflicting series of cases, Crown researcher

Fergus Sinclair submitted that three further rules developed and were gen-

erally accepted. Arguments could continue interminably about how repre-

sentative these rules were, but they seem a reasonable distillation of the

many cases that were examined. Put together (and with a small adjust-

ment to Sinclair’s opinion), the rules were as follows:

1. After 1840, no rights could be acquired by force.

2. No later assertion of rights could be upheld which did not have the

consent of those who were the dominant occupiers at 1840.

3. Lack of occupation did not destroy a claim which was valid at 1840.

4. The dominant occupiers at 1840 could voluntarily dispose of their

rights or admit other persons to ownership.3

8.2.2 What was the problem?

For over a century, there has been considerable debate on the propriety of

such rules, for their impact was enormous in many places. The problem

was that rules 2 and 3 froze the natural emergence of customary

entitlements as they would otherwise have evolved in accordance with na-

tive custom. Two complaints relevant to this case were :
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. Time was required: The complaint, as put to us by Moriori, was that,

if a decision had to be made for the purpose of providing settled ti-

tles, it should have been based on the position at the time of hearing,

as far removed from 1840 as possible. Time should have been al-

lowed for changes that happened naturally and peacefully. For exam-

ple, in this case Maori had left Rekohu for their own ancestral lands

before the court sat. That was a natural thing for Maori to do. They

had not returned to Rekohu by the time the court sat, and some ad-

mitted in evidence that they had no intention of returning. If that

were the case, then, according to custom, those who remained would

be entitled to the rights in respect of the land. There was no custom-

ary basis for requiring those who had left to consent or for assuming

that their claims were not destroyed by their lack of occupation.

Ngati Tama had no intention of returning and they did not return.

Moriori might well have taken the land formerly held by them on ac-

count of whatever was their proper share. The intentions of Ngati

Mutunga were not so clear. Unlike Ngati Tama, they did not

endeavour to sell all or most of their interests before they left.4 The

point here, however, is that the court did not even deal with the issue,

though it was raised. As was so often the case in the early Native

Land Court decisions, the recorded reasons for the judgments were

very scant. In this case, the court simply assumed that Maori had ob-

tained an absolute title at 1840 and that thereafter actual occupation

was irrelevant.

. Rights had not matured: The second complaint put to us by Moriori

was that at 1840 the occupations of many conquerors throughout the

country had still to be made respectable by time but the Native Land

Court treated the conquerors as absolutely entitled. It was argued

that, in custom, they had first to stay on the land for some time – pos-

sibly for as much as three generations – before their feet could be

said to have been firmly planted in the soil. Here, as at 1840 the con-

querors had been on the land for only four years. If a decision had to

be made before time had provided its own answer, then it had to be

made as far from 1840 as was possible. Once more, in this case, it

would have been indicative of the conquerors’ commitment to

Rekohu (or, in Maori idiom, of the depth of their feet in the soil)

that, when pressed, the Maori left Rekohu and took their feet to

where their hearts were – Taranaki. We think that there is much
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strength in this argument and that, accordingly, the court was not

properly adhering to the injunction to determine matters in accor-

dance with native custom.

. Rights were not extinguished: Thirdly, it was complained, the inter-

ests of the conquered were wrongly treated as entirely extinguished.

It was said that this was not native custom. With regard to those re-

cently forced from the land, one had to look to their latent right to re-

turn, which was a very real right in native custom, especially if they

had been the true occupiers for centuries. Ngati Mutunga them-

selves had argued this position in Taranaki.5 They had been forced

from Taranaki by Waikato tribes and were absent from Taranaki at

1840, but they vehemently argued that their interests had not been ex-

tinguished. The Moriori case was the same in principle. They had re-

mained on the land but in a state of subjugation. They argued that

their long occupation was worth more than a recent conquest and

that, in native custom, they had the latent right to recover their full in-

terests as soon as they could do so. Again, the Maori departure, after

1840, allowed them to do that. The court had properly to respect the

position at 1870, when it heard the matter, for, as a matter of custom,

it was argued, and in a peaceful manner, their latent right had be-

come vested in possession.

There were other complaints about the 1840 rules, but they are not rele-

vant to this case.

8.2.3 The Tribunal’s opinion

We are concerned not with the legality of the 1840 rules per se but with

their impact on the Crown’s Treaty responsibilities. Standing back and

taking a broad view of the matter, our overall impression is that the court,

perhaps overwhelmed by the complexity of customary society, found it

convenient to develop rules of its own. These were somewhat simplistic,

but they did enable rapid decisions to be made, which was probably seen

as necessary, given the magnitude of the court’s task. However, by statute,

the court was obliged to determine matters according to native custom.

The rule against taking account of post-1840 war and fighting was a rea-

sonable gloss on the statutory injunction, but the same cannot be said of

the other rules that appear to have spun off from that. These, it seems to

us, were opposed to the customary understanding of rights. It becomes
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difficult to reconcile the rules with the statutory direction to give effect to

native custom.

On that ground alone, the court was not an adequate instrument to pro-

tect Maori customary interests, which protection was envisaged by the

Treaty of Waitangi. The court was denying rights that had developed ac-

cording to native custom. But the Treaty also envisaged that a just solu-

tion would be sought where customary interests conflicted with each

other (or where they were themselves repugnant to justice, as was the case

in this instance). We consider that the court was not an adequate instru-

ment to achieve such a solution because it was restricted to deciding on

the basis of native custom and because its own rules encouraged a simplis-

tic, narrow, and formulaic approach to that custom and to matters before

it in general.

We now elaborate on that conclusion.

8.2.4 History

Land Commissioner William Spain appears to have been the first to apply

an 1840 rule, and he did it in Taranaki in 1844.6 The significant point is

that the Government rejected the application of the rule in that instance.

Taranaki Maori had left Taranaki and gone to Port Nicholson in search of

arms and most had not returned by 1840. Spain found that those who

were absent at 1840 had no land rights in Taranaki, but he had a power of

recommendation only, and his recommendation was not accepted.7 Had

it been, the Taranaki war could have started earlier, while the Govern-

ment was still vulnerable to Maori domination. Later governments would

intervene on other cases as well, even though they were supposedly made

by a court with a power of final decision.

Spain’s position became grandly expounded as a rule by the Compensa-

tion Court in the Oakura case in Taranaki in 1866.8 Once more, the Gov-

ernment had to intervene to make a place for those who had been ren-

dered landless. For its part, the court modified its position to say, in effect,

that the rule applied unless in the particular case the Government was pre-

pared to admit the title of those adversely affected by it.9

The rule was expanded by the Native Land Court to make a body of

rules, as described above, though they were variously adhered to.

Complaints from Maori communities over particular decisions re-

sulted in numerous Government interventions to direct the court to

[135]

Custom, the Court, and the ‘1840 Rule’ 8.2.4

6. William Spain, ‘Report by the
Commissioner of Land Claims on
Titles to Land in New Zealand’, 31
March 1845, BPP, vol 5, p 58

7. William Spain, ‘Report by the
Commissioner of Land Claims on Ti-
tles to Land in New Zealand’, 12 June
1844, BPP, vol 5, encl 5 in no 4, p 140; 8
August 1844, ‘Reports by Commis-
sioner of Land Claims on Titles to land
in New Zealand’, encl 8 in no 4, BPP,
vol 5, p 135

8. AJHR, 1866, a-13, pp 3–4 (doc a10,
p 15)

9. Ibid, p 4 (p 15) ; Fenton, Important
Judgments Delivered in the Compen-
sation Court and Native Land Court,
1866–1879, Auckland, Native Land
Court, 1879, pp 9–12



rehear cases, order special inquiries by another body, or simply pass spe -

cial legislation readmitting people to titles. As a rational system for dis-

pensing justice, however, it seems to us to have been lacking. It appears to

have been overly favourable to those who could shout the loudest or who,

from time to time, most fitted with political convenience.

In this case, it seems to us that Moriori were simply too powerless, or

too politically inconvenient, to achieve official consideration. This is one

of the reasons why we consider that in this case the real issue, even apart

from jurisdictional limitations, is not what the court did, but what the

Crown failed to do once the court’s decision was known.

8.2.5 Case history

A large selection of cases was discussed in evidence, especially by Gilling

and Sinclair, with considerable argument on each as to the merits or other-

wise of the court’s decision, its applicability to the Rekohu case, and, more

particularly, the application of one or other of the 1840 rules.10 Although

they were helpful to us in reaching our decision, we find no need to com-

ment here on more than a few of them.

A more flexible approach taken by the Native Land Court in the

Himitangi case, for example, indicates a positive attempt to grapple with

custom as it was, without the distortions of an 1840 rule.11 We are aware

that the findings of fact in that case remain hotly disputed to this day, but

we are concerned only with the process and the principles applied. This

case considered the comparative strengths of competing claims to the

time of the decision. Applying that case to this, the Maori, by continuing

in occupation after 1840, would have increased the strength of their claim

by some 38 years (to 1870). On the other hand, their claims would have

weakened, because most Maori had left Rekohu by then. Moriori rights

would have increased as they recovered their personal freedom and be-

came the numerical majority. This case appears to us to come closer to

what the Treaty, and the statute, required. In saying that, however, we do

not imply that custom alone was sufficient to deal with all the issues of jus-

tice that in fact existed on Rekohu.

To move briefly for the moment to a modern case, for the purposes of

comparison, there is also merit in the Moriori claimants’ suggestion that

the Moriori situation was analogous to that of Ngai Tahu after Ngati Toa

had departed from ‘Nelson’ leaving only some of their number behind.
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This situation contributed to the Maori Appellate Court’s 1992 rejection

of claims by Ngati Toa, Rangitane, and others to have held rights in the

area south of the Parinui-a-Whiti to Kawatiri line.12 However, we do not

imply that that case was, in other respects, consistent with Treaty

principles.

But other cases that were put up in exposition of the good aspects of

the 1840 rules suggested to us that those rules were not in fact required.

The rules were posited as an aid to resolving problems of a multitude of

competing claims. Once British law came, conquered groups emerged to

claim independent land rights, because it was then safe for them to do so.

The Orakei case of 1869 was cited. There, Waiohua of Tamaki (Auckland)

claimed independent land rights though they had been conquered and

subsumed by Te Taou. The court held that they ‘would have been either

taken as prisoners or killed unless they had been allowed to intermarry

with the conquerors, or become members of their tribes’.13 Taking the po-

sition at 1840, it was held that Te Taou had the over-right, but everyone

was included in the land as members of the new tribe.

In that case, however, the court had only to consider native custom

without reference to an 1840 rule. The question need only have been

whether the claimed independence of those who had been conquered was

the result of custom or the European presence.

Similarly, the question of whether Moriori recovered land rights once

they were freed from slavery need not have been avoided by hiding be-

hind an 1840 rule. Emancipation did not mean an automatic restoration

of land rights. Merely living on the land, on sufferance, was not the same

as living there by right. It was simply an occupation ‘noa iho’; that is, of no

consequence in customary terms, as with squatters. The more important

point is that, by the time the court sat, most Maori had left the land and

Moriori predominated. It might then be said that they were no longer

there on sufferance.

The case of Rangitikei–Manawatu (decided 1868, appealed 1869) was

also referred to, but, as we see it, it did not support the proposition for

which it was put up; namely, that the court had in fact accepted post-1840

changes. There, the decision was largely in favour of the conquered Ngati

Apa, Rangitane, and others, not because those groups had revived ancient

rights after 1840 but because the judges considered that they had never en-

tirely lost them in the first instance to the invading Ngati Raukawa. It was

found that Ngati Raukawa had never occupied the whole of the district
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and had not absolutely dispossessed the previous possessors and that the

original people had ‘never ceased . . . to assert and exercise the rights of

ownership’.14 The judgment was hugely controversial and was con-

demned by early historians, there being considerable evidence that the

original tribes were very much under the thumb of Ngati Raukawa up un-

til 1840, and that it was only because of Christian influence that control by

Ngati Raukawa was slackened. Ngati Raukawa chiefs asserted that if their

hands had not been tied by the Gospel they would have killed any of the

previous occupiers who became whakahihi (arrogant) and started assert-

ing independent authority over the land again.15

However, whatever the true position may have been, it was not neces-

sary to invoke any 1840 rule on the facts as found. One had only to look to

native custom. On the basis of the facts as found, the original people had

never been properly conquered and therefore still retained land rights in

respect of that part not controlled by the conquerors, whether at 1840 or

subsequently.

The same may be said of the Horowhenua case in the nearby locality,

which was decided at about the same time.

It appears to us that many other cases, though certainly not all, did in

fact assume that the position at 1840 was determinative. In those cases,

1840 was more than a starting point. Those in power were seen to be the

true owners, not occupiers the strength of whose occupations had still to

be established, so that post-1840 changes were accepted only to the extent

that the ‘true’ owners consented to them. We thought that a clear example

of the application of the rule was the Rekohu case itself. There, the posi-

tion at 1840 was simply accepted to the extent that post-1840 changes did

not warrant analysis in the decision, even though they were obvious to the

court.

8.3 Custom and Conquest

8.3.1 Legitimation by time

The question then was whether it was a fact of custom that conquerors

had to occupy land for a time before full land rights inured. The context

to keep in mind was that most of the conquests were recent, a result of the

introduction of the musket, and that the extent of relocation was in itself
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uncustomary. So also was the process of title determination. The

requirement – to fix upon an absolute owner when matters were in a state

of flux – was an innovation.

We were referred to some literature on whether time was required or

whether conquerors took title immediately. Te Rangi Hiroa (Sir Peter

Buck) was most helpful on this point. He considered that, when con-

quered territory was occupied for some generations, the title by conquest

became a historical event and the functioning title became that of ances-

tral inheritance. He added that conquests of the 1820s and 1830s, which

had simply not had the time to acquire the respectability conferred by

age, were not yet completely valid according to Maori custom.16

Hiroa effectively suggested two things :

. That conquest in itself was not valid but could be legitimated by

time. This seems to be natural to law; for example, it appears to

reflect current international practice.

. That the functioning title was ancestral inheritance. Many other writ-

ers supported that view, especially Maori and anthropologists.

Hiroa was both Maori and an ethnologist. Many observations of con-

temporary Europeans, as reported up to and during the 1870s, were

not so much against this point of view but simply failed to consider

it. We will return to the concept of the ancestral title later.

Contemporary Europeans tended to see rights by conquest as com-

plete once the conquest was made. We were referred to many assertions

to that effect but see no need to set them all out. They are not remarkable

for any analysis of the question.

In fact, we see no need to pursue this matter further. We think it is well

established in anthropological studies that time was normally required be-

fore conquerors could be considered to have obtained good title. In the

same way, time was required before the interests of those who had left the

land, either voluntarily or because they were forced out, could be said to

have been abandoned or extinguished. A case in point is that of the Tara-

naki people who went to Wellington and did not return to Taranaki for 40

years. Likewise, the Ngati Mutunga who ended up in Rekohu. Ngati

Mutunga in turn cannot have it both ways; they cannot say that they kept

their rights in Taranaki, even although they were forced out 40 years be-

fore, without admitting that Moriori had latent interests in Rekohu,

which might be revived if Ngati Mutunga left.
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8.3.2 The strength of the ancestral right

There was also debate between claimants and the Crown, and their respec-

tive expert witnesses, on whether the court had elevated conquest to an

uncustomary high at the expense of customary perceptions of ancestral

entitlements. Again, we do not set out the argument in full – that would

take a tome – but we think it is clear that the court placed more weight on

rights by conquest and less weight on rights by ancestry than Maori did.

Hiroa so observed, as has been seen above. Sir William Martin also im-

plied this, as emerged from the debate between Sinclair and Gilling on

these matters. Martin, the first chief justice, was a shrewd observer of what

Maori did and thought, but, more importantly, we think that he had the

capacity to measure Maori opinions in terms of law, as some of his judi-

cial decisions showed. Writing extrajudicially after his retirement, Martin

argued that :

Of course many cases must have existed in which might overcame

right. Still the true rule is known and understood – the Natives have no

difficulty in distinguishing between cases in which land passed accord-

ing to custom and those in which it was taken by mere force.17

The key phrase here is ‘mere force’. We think it reasonably clear from

Maori history that naked conquest was seen as less than tika (proper).

This is commonly evident in numerous (but feeble) attempts to

camouflage aggression by some trumped-up claim of prior offence. The

point is that, had aggression been seen as proper, such fictions would not

have been required. An example is in the Rekohu evidence. It was posited

at one point that the killing took place because a Moriori had murdered a

Maori child. True or false (on the evidence in 1870, it was true), it is abun-

dantly obvious that the whole invasion was premeditated; but at least it

shows the perceived need to seek out an excuse, even when it was unlikely

to convince.

On the other hand, some conquests were seen as legitimate, even

though they might not have been thought of as such in European eyes.

For example, it was legitimate to go to war on no other pretext than that a

slight or, worse, a curse had been made. The distinction between right

and wrong in Maori aggression is not always abundantly plain to the un-

trained eye, but still it was necessary to adduce evidence of just cause.

Conquest might also be legitimated after the event, though again the

point is that some form of legitimisation was seen as desirable. One way

[140]

8.3.2 Rekohu

17. AJHR, 1890, g-1, p 5



was to advance the interests of the conquered by incorporating them into

the predominant group, where some might take pre-eminent positions,

as warriors for example. Another method that achieved the same goal,

and that also showed the primacy of ancestral rights, was to take as a wife

one of the local women, especially the wife of a conquered chief. The hus-

band might always be an outsider, not one of the tangata whenua or the

people of the land, but not so the issue of the marriage. From the father,

the children had mana (power). But from the mother, they had right.

Through her, they came in on the ancestral line to the land. Maori society

traced rights through both men and women, and often men were associ-

ated with power and women with what was just.

We can step behind the already mentioned Orakei case to illustrate

these points. The court traversed the details of the conquest and the re-

grouping that followed, and the resulting judgment is celebrated for its

thorough exposition of the facts and its emphasis on the effects of con-

quest for Native Land Court purposes. In fact, however, Tuperiri, the con-

queror, had married his son to one of the conquered, a local Waiohua

woman of outstanding lineage, and the child of that marriage was Apihai

Te Kawau.18 It was Kawau who took the case to the Native Land Court. He

was elderly at the time and Tuhaere conducted the case, but at least the

claim stood in Kawau’s name. Kawau claimed on the basis of ancestral de-

scent through his mother, but the court awarded title on the basis of con-

quest. We think that the case should be equally celebrated for the fact that,

with respect, the court got it wrong, even if the result was right.

In her book Iwi, Angela Ballara has, like others, pointed to a Maori ten-

dency to arrange or enforce marriages following conquest. Ballara fo-

cused on Ngati Kahungunu of Hawke’s Bay, but the same may be said

with regard to the opposite coast. There, the conquerors, Te Rauparaha

with Ngati Toa and, later, Ngati Raukawa, were careful to arrange mar-

riages to cement their place on the land. Te Rangihaeata, Te Rauparaha’s

renowned ‘lieutenant’, was married to a local Ngati Apa woman. The

equally renowned ‘Wairau massacre’ was carried out to avenge her death

at European hands. In Maori terms, she held the higher status and the

greater right to the land.

Ngati Raukawa boast of a number of such marriages. They refer to the

issue of such marriages as the ‘takawaenga’ (the people who walk be-

tween, or those whose existence ensures that a bond between conqueror

and conquered is maintained).
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Rekohu is singular for the fact that there were no such marriage links.

There, the conquerors had it in mind, from sailors, even before they ar-

rived, that the Moriori were the same as the paraiwhara or ‘blackfellows’

of Australia, good for slaves but not for marriage. The Maori claim was un-

ashamedly on the basis of conquest. Obviously, there was no other op-

tion. But it was also framed in terms of the court’s law. Unlike Moriori,

Ngati Mutunga knew of the court’s law from their experience in Taranaki.

Indeed, their main leader had been intimately involved in the Compensa-

tion Court’s Oakura hearings. They had no need to be coy about the con-

quest. Under the court’s law, might was right in every case, just so long as

it happened before 1840.

Again, there were numerous references to contemporary observers,

but they are not much help. Each asserts the ultimate issue from a selec-

tion of experiences, describing what Maori did but rarely capturing this

within a framework of Maori ethics or the particular Maori world view.

They were not trained in ethnology and often had particular purposes.

These might be to convert Maori to Christianity, for example. Or their

roles may have obliged them to consider Maori land rights for the pur-

poses of acquisition by Europeans or for native land administration

within a European system. The consequential tendency was to conceptual-

ise custom in terms comprehensible, and perhaps even convenient, to Eu-

ropeans, and to bureaucratise a flexible value system by reducing it to

hard rules. Since then, the science of anthropology has grown and there

are new insights into customary behaviour. Even some of Hiroa’s interpre-

tations are now challenged.

In this context, we found the evidence of Apirana Mahuika and Mana

Cracknell to be more valuable. They explained what Maori did in terms of

why they did it according to how they thought. Maori studies lecturer Mr

Mahuika considered, speaking generally, that ancestral association was

so pre-eminent in Maori thinking that, so long as one of the original pos-

sessors remained, the interest of the ancestral holders would not be seen

as extinct.19 Although Mr Mahuika had not been schooled in the particu-

lar Rekohu history, we noted that the young Moriori leader Hirawanu

Tapu had taken precisely that position over 100 years before, when writ-

ing to Governor Grey before the court sat.

Maori speaking on marae, today, claim rights by ancestry, not by con-

quest. We think that is indicative too, despite the way that custom can

change. They talk conquest in court and ancestry at home.
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8.4 Conclusions on Custom

The starting point, in our view, is that, as a general proposition, might was

not seen as right. Even at a surface level, it could be seen that Maori them-

selves saw the musket lawlessness as wrong. As the Tribunal has often

said, the promise to end inter-tribal warfare weighed heavily with Maori

signatories to the Treaty of Waitangi.20 If it was seen as wrong, it cannot

be said that, in the Maori view, might was right. The breach of a law is not

proof that no law exists or that the customary expectation is not of some

better standard of conduct. Martin picked up on this difference, in the pas-

sage cited from him.21

Then, when examining such conquests, one can only be struck by the

regular endeavours of the insurgents to put right on their side, no matter

how slender their claims of ‘just cause’ may have been. They would lose

face, or mana, if they earned the condemnation of others.

The relationship of hapu to their ancestral land is central to under-

standing what Maori thought of as right. Ancestral association was a fact

that could never be removed. The hills of home are still the hills of home,

no matter who has actual occupation. In terms of rights, though not neces-

sarily in terms of reality, Maori regarded the right of recovery of ancestral

lands as good as a right by possession. For a newcomer to secure posses-

sion, it was best to marry into the local people. Then, in terms of what was

right, one’s children could never be turned off.

While right was presumptively on the side of the ancestral people, this

had to be tempered by the reality of invasions. No matter how wrong the

original invasion, if occupation was in fact maintained, time had to make

it right in due course. Presumably, one reason for this was that no one

could do anything about it, but people mainly acquire ancestral associa-

tions with a place over time.

As a result, opposing rights may be equally valid, a right by ancestry

and a right by post-conquest occupation. The latter was right, not be-

cause of conquest, but because occupation was maintained and one’s ante-

cedents had been buried on the land. The chain of ancestral right had

begun.

Accordingly :

. It was a fact of custom that a conqueror’s rights were not absolute un-

til after the passage of time. It was equally a fact, as we see it, that an-

cestral rights survived conquest but might disappear in time.

Equally, they might fully revive.
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. The functioning title was ancestral, which the conquered continued

to possess, in latent form, and which conquerors could obtain, by in-

corporation, by intermarriage, or by maintaining control and bury-

ing their dead on the land over some generations. In other words, we

simply agree with Hiroa.

8.5 Conclusions on the Court

We conclude that :

. The 1840 rules were inimical to custom. They did not allow custom

to be seen as it actually was. The court also aggrandised conquest

and misunderstood the primacy of ancestral right. The Treaty envis-

aged that customary interests would be respected and protected, but

the court’s rules and practice were such that the court was not an ade-

quate tool for protecting customary interests.

. Where customary interests conflicted, as they did in this case, or

where custom was repugnant to justice or contrary to equity and

good conscience, the Treaty envisaged that a just solution would be

sought where that was required. The native land laws required a reso-

lution of such conflict. But the court was not an adequate agency for

the task. Its terms of reference were too narrow, its rules were too

simplistic, and it elevated conquest to an uncustomary degree at the

expense of ancestral right-holders.

. The court was not obliged to consider the principles of the Treaty of

Waitangi. It also could not consider the imperatives behind the

Maori call for a system of governance that would end warfare and

fairly resolve the major disputes resulting from recent musket

warfare.

. The creation of the court was itself contrary to the Treaty principle

to respect the rangatiratanga of the Maori people. An aspect of

rangatiratanga was that, to the extent practicable, Maori would con-

trol their own affairs. That must have included the development of

their own institutions to resolve disputes between tribes. We have

seen how runanga were developed to handle disputes within the

tribes, and how the Native Lands Act 1862 envisaged a panel of chiefs

to resolve land rights disputes between tribes. Both envisaged a form

of court under Maori control for the resolution of Maori disputes.
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We have also seen, however, that Chief Judge Fenton drafted a

new Act – the Native Lands Act 1865 – that would vest control of

Maori dispute resolution in Pakeha judges. This change, which was

implemented by the Crown, was contrary to Treaty principles in our

view. The option of a Maori panel is considered further below.

8.6 Conclusions on Custom as Applied to Rekohu

On Rekohu, in 1840, Maori had none of the elements to achieve an ances-

tral right, by incorporation, by intermarriage, or by maintaining control

and burying their dead on the land over some generations. At 1870, they

had dead on the land, but then the living had largely left. We consider

that, both at 1840 and at 1870, as a matter of custom, Maori had no right

unless they could prove that they were merely away on business and in-

tended to return.

This shows the inadequacy of conquest as the sole determiner of rights

for the uncustomary task of determining ownership at English law. The

practical reality was that at 1840 Maori had control. Equally, however, the

denial of any interest to Maori on the basis of the 1870 position may have

led to further unrest.

But we have also to consider another aspect of custom which we have

left to last. Sometimes spoken of was another way for the conqueror to ob-

tain all rights, that being to treat with the conquered by killing every man,

woman, and child. That could earn the disapproval of other tribes and a

consequential loss of mana, but on Rekohu who was to know? On

Rekohu, however, despite the prohibition on the right to bear children,

the objective was not quite achieved.

This is where the Treaty comes in. There stood, above all, the Treaty

promise of justice. This would mean that at times custom could not be ap-

plied. That was well understood. Cannibalism and infanticide were

amongst the customs that Maori readily jettisoned, even before 1840, and

by then slaves had been released in most places. What was required on

Rekohu was a search for what was right. Even had its terms of reference

been expanded, was the Native Land Court up to dealing with that issue,

and could it have dealt with it without throwing away that part of custom

that was good?
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8.7 Constraints on the Judicial Administration of Native

Custom

The first constraint on the ability of the Native Land Court to manage

Maori custom was that the judges were outsiders looking in. No matter

how well meaning the judges may have been, and no matter the extent of

their former experiences with Maori, the tendency, which was only natu-

ral, was to conceptualise of native custom in terms of their own concepts

and experience. The tendency was also to cope with customary complexi-

ties by reducing them to overly simplistic rules, and then to apply them

without the customary pragmatism of Maori or the Maori sense of

justice.

Also, most were not lawyers. Gilling’s submissions brought this out.22

Arguably, that could have been an advantage, since lawyers were imbued

with English law, but we think the lack of legal training did not assist. The

lawyer is at least trained to look beyond the surface of what people do. Sir

William Martin’s writings bring this out, though it may be that a superior

type of legal mind, like his, was required.

In addition, lawyers understand the need for judicial impartiality and

independence from the Executive. Many judges had previously worked

for the Crown, not as legal officers but as land purchase officers, military

officers, or civil servants. This was not necessarily conducive to judicial

impartiality and independence. Some who were not former Crown em-

ployees were none the less purchasers of Maori land.

Gilling suggests that the Native Land Court in fact worked closely with

politicians to achieve political goals.23 This is a very large suggestion, but

unfortunately there is quite a deal of evidence to suggest that this was so.

Some of the evidence goes further than suggesting.

In the early Native Land Court, there was a regular coincidence be-

tween outcomes and Government policy or the most successful chiefs

were those who favoured the Government. For example, we have men-

tioned the court in Taranaki. The Taranaki Report contains many exam-

ples of this coincidence. We have also mentioned the Orakei case. Kawau

was a known confidant of Governor Grey. The rival claimants of

Waiohua, who fared rather badly, were linked to the Maori King, Te

Wherowhero, who was the most powerful of Grey’s combatants. There is

a passage in the judgment with pointed reference to Te Wherowhero in

deprecating terms, though he was not a party to the proceedings.24
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We mentioned the Horowhenua and Rangitikei cases, over which there

was some loud noise. The early historians Buick and MacDonald joined

the clamour to contend that Ngati Raukawa had been unjustly treated.

The advocate who gained most from the outcome was Keepa Te

Rangihiwinui, leader of the Maori forces in support of the Crown in the

Taranaki wars. The most successful party was Ngati Apa, the willing sell-

ers of the land that the Crown sought. All this may be seen as coincidence,

but, in the subsequent inquiry before the 1896 Horowhenua commission,

Judge Wilson testified that the Native Minister, Donald McLean, had

thanked the judge most involved for acting outside the law to settle the

Government’s difficulty.25 The judge said to have been thanked was Judge

Rogan, who had heard the Rekohu case.

And, of course, there is the Rekohu case itself. We have indicated the

convenience to the Government of a small award to Ngati Mutunga in

Taranaki, where there was competition for land between Maori and Euro-

peans, and a large award in Rekohu. However, the chief judge did not

seem to see it that way and was not averse to giving special thought to po-

litical convenience. In January 1870, before dispatching a judge to hear the

matter, he wrote to the Government asking:

Would it not be a good thing if the Government were to buy the

claims of the Ngatiawa who have returned home to Taranaki and then

contest the title of Moriori. At any rate it would save a deal of money in

litigation.26

And this is not the only example of a Native Land Court judge writing to

the Government to suggest what might be done.

At least the Government had no qualms in intervening on Native Land

Court decisions, as is its right. Executive action directly modifying the

findings of a court is a serious matter, however, and is usually confined to

changing legal principles rather than particular decisions. But the Execu-

tive modification of particular Native Land Court decisions was com-

mon. There was a series of commissions of inquiry into particular cases

and clauses in native affairs legislation sanctioning rehearings, either by

the court itself or by a commission of inquiry. Alternatively, the legisla-

tion might simply modify the court’s decision.

Accordingly, there was scope for the Crown to intervene on the

Rekohu awards, but we think it would have been better had the matter not

been referred to the Native Land Court at all.
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8.8 The Option of a Maori Panel

The Native Lands Act 1862 had envisaged a Maori panel to determine

land disputes, but the provision was repealed before the court was prop-

erly operative. The chief judge did not agree with the thought, and he was

given the task of rewriting the Act. We now look at what principles were

involved and how such a panel might have fared.

First, we need to look at Maori custom in the round. As we see it, is not

a set of habits. It represents a corporate wisdom, developed over years, on

what is right, what is wrong, and what is necessary for order, as is com-

mon to all societies. The sanction of Maori custom was mainly moral, but

spiritual beliefs operated to enforce self-discipline. Custom is dynamic, re-

quiring no legislation to update it to changing norms, and pragmatic, con-

strained by what in practice can be done if preferred conduct is breached.

The customary leadership was well placed to consider what was right in

the light of experience and to develop that in new situations. Customary

decision-making is no more than determining what to a people seems

right, on the basis of their own experience and evolving values.

Most Maori leaders had long adopted Christianity by the time of the

New Zealand Wars, no matter on what side of the war they stood, so that

there was capacity to balance their ancestral values with alternative ethi-

cal standards, where that was necessary.

The problem here was to determine what was right in a new situation

where customary interests could not be left to mature in a natural way

and a decision was required. We think that to properly apply customary

perspectives to such a situation, tempered by changing ethics, really re-

quired that Maori thinkers should advise the Government on what, to

Maori, seemed right. After all, only the people whose custom it is can de-

cide how it should be applied or developed in a new situation, and, if a

question of custom is involved, who better to deal with it than the custom

owners? To avoid any suggestion of Government interference, it might

have been appropriate for Moriori and Maori to nominate leading Maori

for the panel.

The evidence is clear that, at 1870, there were a number of notable, liter-

ate, and independent Maori thinkers available for such a task. There is

also evidence that, in the past, tribes had called in outside panels to help

resolve intertribal disputes.

We cannot say what such a panel would have decided in this case. A rea-

sonable assumption, however, is that Maori values, as expressed by Maori
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in the middle of the nineteenth century, would have had a significant

influence, just as they continued to influence the runanga that existed

before then and the runanga that were constituted later. One such value

was to recognise such communities as still existed at any place at any

point in time. If Moriori existed on the land as a distinct community, their

right to continue their existence would be respected. Likewise, if Ngati

Mutunga were seen to exist upon the land, they too would be acknowl-

edged. This is an ancient practice that is still adhered to on marae.

Further, in applying customary values, much weight would be given to

Moriori as having the most ancient associations with the land, and less

weight would be given to claims by conquest. Ancient genealogy is still a

most compelling factor on marae today.

Were the people minded to remain as distinct groups and were their

claims seen as equal, then, following customary values, one would expect

a Maori panel to whakawa (divide) the land between them. That too was

an old practice. It is indicative that ‘kai whakawa’ was adopted by Maori

as their word for ‘judge’. Literally, the term refers to those who divide war-

ring parties and apportion rights between them for the preservation of

peace. In seeking a division, a pragmatic approach would be called for.

Adopting a Maori manner of thinking, we ourselves would have sought

a division between Moriori and Ngati Mutunga that was as close as practi-

cable to equal. Such a division was feasible. Ngati Tama had resolved to

stay on their own ancestral lands in Taranaki. Ngati Mutunga claimed
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Figure 8 : Black swans on Te Whaanga, circa 1920. Photograph courtesy Alexander Turn-
bull Library (038475).



only the areas they had occupied, and were willing to provide Moriori re-

serves on part of that. We are inclined to think, upon the basis of Maori

practices, that a Maori panel would have adopted the same course of pro-

moting as far as practicable an equal division, or at least a division that

gave both sides a reasonable chance of survival. At least this much is clear

to us: under a Maori regime, divorced from the adversarial world of the

court, a conclusion that 97 per cent of the land should pass to Maori and

only 3 per cent to Moriori would have offended all customary sensibili-

ties. Plainly, it was woefully inadequate and wrong.

8.9 Conclusion

Even within the constraints of the Native Lands Act 1865, it was open to

the court to determine customary rights as they stood at 1870. There was

no statutory bar to doing so and no principled reason for insisting upon

determining matters as at 1840 in this particular case. By 1870, and follow-

ing extended Maori absences, Moriori rights had substantially increased,

and a 3 per cent award to Moriori was unsustainable, in our view. In re-

stricting its perspective to the position at 1840, the court failed to consider

all relevant matters, to the severe prejudice of the Moriori people.

Adopting the principle of protecting customary interests, as required un-

der the Treaty, the Crown should then have intervened in this case, just as

it had done in other cases. Intervention was also appropriate on the prem-

ise that the statutory requirement to determine matters solely on the basis

of native custom was inadequate to deal with the issues of justice that this

case raised.

Further, however, we are of the opinion that the matter should not have

been referred to the Native Land Court in the first instance. One reason is

that already given – that the statutory framework of the Act was too nar-

row for true justice to be done in this case. The other is the Treaty princi-

ple that, to the extent practicable, Maori should determine their own dis-

putes, including questions of land rights, through institutions of their

own choosing. The Native Lands Act 1862, which envisaged a Maori panel

to decide such issues but which was repealed, was much more consistent

with Treaty principles.

We consider that a different result would have followed had a Maori

panel been asked to decide in this case. We also consider that it would
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have been consistent with Maori values and practices of the time, and

would have been more reasonable and fair, had a Maori panel sought a di-

vision of the land that was as close as practicable to equal.
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Figure 9 : Moriori survivor, leader, and scholar Hirawanu Tapu and his Moriori wife, Rohana, outside their home at Manukau,
probably circa 1890s. Photograph courtesy Alexander Turnbull Library (pacoll-1964-55).



9. PROTEST AND DISMEMBERMENT

9.1 Background

Eight years went by before Moriori could get titles for their reserves. The

main cause of the delay was that Maori objected to the surveys. Then,

when they got their titles and successions were required, some Maori ob-

jected again. Did Moriori have life interests only, so that the land would re-

turn to Maori?

Meanwhile, immediately after Moriori had secured their paper titles,

they launched a campaign to revisit the 1870 decision, which lasted for

over seven years. It did not succeed. Instead, when the Native Land Court

next sat on Rekohu, it was only to hear claims to the outer islands. This

time, Moriori were less successful than before. They got nothing.

The reserves were inadequate for pastoral farming, which meant that

Moriori chances of surviving in the new economy were slim. The new title

system for the ownership of the reserves meant that most Moriori were

disinherited in any event. Then the successors of those who did receive

shares saw the shares fragment so that the reserves eventually became

something of an illusory asset for all.

Consequentially, people left. The Moriori as a people became dismem-

bered, and most moved to the mainland.

Historical researchers had various interpretations of the historical ma-

terial. They are too numerous to detail them all, but we will consider some

of the main arguments as we go along. We will examine:

. how Moriori sought titles for the reserves ;

. the reserve titles or grants ;

. problems of succession;

. the protests over the 1870 decision;

. the decision on the outer islands;

. the impact of tenure reform; and

. Moriori survival.
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9.2 Obtaining Titles for the Reserves

Though the court made its awards in 1870, titles to the reserves were not

obtained until 1878. First, Moriori had to find £100 for survey costs. They

promptly set about raising the money.1 They wrote in 1871 to say that they

were doing this and reported early in the following year that they had £64

10s.2 Later that year, a surveyor was sent to do the job but with instruc-

tions to get the £100 first.3

As survey lines were cut, however, certain Maori still living on the is-

land objected.4 After all, they had had a clear steer from the Native Land

Court in 1870 that Maori were in the right and Moriori should have only

that which Maori allowed. Wi Naera Pomare returned to Rekohu when

the surveying began. He wrote to the inspector of surveys inquiring

whether the lines on the Owenga reserve were in accord with the court’s

decision. The inspector had no doubt that the court’s intentions had been

carried out ‘as far as the local circumstances would admit’. In reporting to

the Government, he thought it probable that the Maori would have ob-

jected to any reserves for Moriori.5

Chief Judge Fenton considered it unlikely that the surveyor would be in

error. He proposed to the Government that the resident magistrate ex-

plain the position to Maori, adding, ‘They cannot fail to understand it. In

fact they are only forgetting or pretending to forget.’6 Samuel Deighton

was directed to make oral explanations on the island.7

Deighton’s reports suggest that he was somewhat perfunctory in attend-

ing to duties, but the report on this particular complaint indicates that the

problem was that Maori had not appreciated how much the 2000-acre re-

serve would cut into ‘Maori territory’.8 We think that Maori thought of

blocks in terms of landmarks rather than the number of acres. However,

Deighton could not see what Maori were complaining about, because no

more than 2000 acres had been surveyed.9

Another complaint concerned the survey of the Kekerione reserve.

From Deighton’s reports, it is not possible to say what the problem was –

certainly, the Native Minister would not have learnt much from them.

The most we can ascertain is that in Deighton’s opinion the complaints

‘were vague and somewhat contradictory’, that they amounted to ‘the old

scheme of repudiation in a small way’, and that Maori did not have ‘a leg

to stand upon, even on their own showing’.10 Of course, none of that shed

any light on what the actual problem was.
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Feelings ran high on the survey question, however, which seem not to

have been restricted to the Moriori reserves and to have extended to

blocks that the settlers were leasing. Opinions abounded that violence

could be expected, and there was a rumour that the Maori in Taranaki

(for most were still there) would come back in force to teach someone a

lesson. The new resident magistrate, RJLanauze, who had replaced Wil-

liam Thomas, panicked about supposed plans for an attack, dashed off to

New Zealand to seek police backup, and was promptly replaced.

Deighton reported that the settlers’ panic was absurd and that Lanauze

was a bungler.11

None the less, the Maori complaints continued.12 Again, reports are so

vague that it is difficult to get a proper picture. However, we ascertained

that surveyors were again at work in the Moriori Kekerione reserve in

1874 and that Wiremu Wharepu wrote two letters to the Native Minister

protesting that the surveys were not in accord with the court’s direc-

tions.13 For their part, Moriori wrote to the Minister to apply pressure for

the Crown grants. Soon after, Apitea Punga wrote to Fenton asking that

1000 acres of the Owenga reserve be returned to Maori owners of

Otonga.14

Deighton made no reference to this unfinished business in his annual

reports for 1875 and 1876, in which he offered bland commentaries on the

state of affairs on the island, but in April 1875 he wrote that Moriori were

‘continually asking’ for their Crown grants.15 Finally, a letter of 1878 ad-

vised that ‘the Crown grants have been issued’.16

9.3 The Crown Grants for the Moriori Reserves

In terms of the Crown grants, the seven Moriori reserves became:

. Kekerione 2 (600 acres), in the names of Karaka Ngamunangapaoa

and Wetini Tara ;

. Te Awapatiki 2 (2000 acres), in the names of Tatana Torea,

Hirawanu Tapu, Teretini Rehe, Te Karaka Marereira, Heta Namu,

Hirawana Rehe, Te Tepene Tearoruitu, Apiata Kahuwai, and Hori

Kerei Rangimariu;

. Te Matarae 2 (200 acres), in the names of Karaka Ngamunangapaoa

and Roretana Rikipouri ;
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. Otonga 2 (600 acres), in the names of Hori Rangimariu, Henare Nga-

mapu, Hermaia Tau, Karaka Ngamunangapaoa, Numi Temuera,

and Apiata Kahuwai ;

. Otonga 3 (50 acres), in the names of Hori Rangimariu, Apimireke,

Henare Ngamapu, Te Teira Pewa, Herenaia Tau, and Moko Wetini ;

. Wharekauri 2 (600 acres), in the names of Hone Waiti Ruaea,

Horomona Makao, Riwai Areatana, Areatana Rangikeno, and

Nehemia Hare; and

. Wharekauri 3 (50 acres), in the names of Minarapa Tamahiwaki, Te

Ropiha, and Hirawanu Tapu.

Thus, there were six reserves of no more than 600 acres each and one of

2000 acres. Each reserve had two or up to nine owners. The ownership

reflects the Native Land Court’s supposed ‘10-owner rule’, whereby no

more than 10 names would be entered on any title.

9.4 Successions

Deighton was appointed a judge of the Native Land Court for the purpose

of handling Chathams cases.17 Like many other Native Land Court judges,

he was not a lawyer, and many of his judgments have sparse information

on the facts. Successions presented some unique problems:

. Problem 1: Those put upon the title were probably meant to be trust-

ees for their family groups. However, the statute made no provision

for the nominated owners to stand only as trustees. Successions were

allowed to them as though they were absolute owners, and

effectively that is what they became. In the result, all others not men-

tioned on the title were disinherited. This outcome was not peculiar

to the Moriori reserves : it also happened to the Maori land on

Rekohu, and throughout New Zealand. We will deal with this more

fully when we come to the Ngati Mutunga claims.

. Problem 2: Maori opposition to the Moriori reserves was renewed

when successions were first sought, Maori challenging the right of

Moriori to succeed. The persons put in were given life interests only,

it was argued, and on their deaths the interests reverted to Maori.18

This argument was not accepted, and successions were allowed.

. Problem 3: Were the reserves only for full blooded Moriori?

Deighton’s answer, in his capacity as a special Native Land Court
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judge for the Chathams alone, was ‘Yes’. Heta Namu was a half-caste

and he was excluded from succeeding. Other cases followed. We are

aware that half-castes whose fathers were not Indian were excluded

from Indian reservations in Canada, but the Rekohu reserve cases

are the only ones that we know of where a similar principle was, for a

time, applied in New Zealand.19 As we will see, this unusual principle

continued to be applied even in the twentieth century.

9.5 The Moriori Protest Campaign

A Moriori protest campaign over seven years began in 1878 after the titles

had issued for the reserves. We first refer briefly to such as is known of

Moriori circumstances at that time.

9.5.1 Development and demography

In 1874, 43 Maori returned from Taranaki. They were described as being

mostly younger people who had been born on Rekohu. One year later,

Deighton reported that Moriori were establishing sheep flocks and build-

ing better houses and that they were ‘well off’.20 He recorded that Moriori

had some 3000 sheep and some horses and cattle.21 But Deighton also re-

ported disease and continued mortality, and recorded that there were 52

Moriori on the island with numbers declining.

We cannot say that Moriori suffered a general population decline, how-

ever, for, at some stage in the later nineteenth century, several Moriori are

known to have shifted to the mainland. We are not sure when they left or

how many went. Thomas recorded fairly detailed particulars of popula-

tion movements, but, unfortunately for us at this point, Deighton did not.

But we do know of two Moriori who were resident at Kaiapoi in 1870, pos-

sibly with others, and there are some suggestions that soon after the 1870

decision a small community of Moriori developed south of Christchurch,

where they intermarried with Ngai Tahu.22

9.5.2 The protests

The question is : How much weight should be given to evidence of subse-

quent Moriori protests? There was much debate on this.
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Crown counsel and researchers submitted that until 1878, when the

Crown grants issued, Moriori had been basically content to accept the

lands awarded them. They referred to the combination of reports to that

effect, some diffidence in Moriori submissions to the court in 1870, their

failure to appeal, the lack of protest before 1878, and the fact that their pro-

test after that date coincided with other Maori protests on the mainland.

The Crown submitted that the change to pastoral farming made the re-

serves uneconomic and that it was only then that Moriori complained.23

We think that it is enough that some Moriori did in fact protest. It was

sufficient to remind the Government that Moriori had sought an examina-

tion of the full justice of the case and that, had the Government been of a

mind to take a principled approach, it ought properly to have intervened.

(This was examined in chapters 6 and 8.) It was also adequate to convey

to the Government that Moriori remained discontented, even though the

protestors’ points were less than precise and even though we now ques-

tion whether all the protestors were recognised Moriori leaders.

Equally, we do not consider that the lack of protest before the titles

were received suggests that Moriori were basically content with the lands

awarded to them. For a people in an extremely tenuous position for 45

years before the court decision, it was only natural that they should make

no complaint until they had a title in their hands, even for such little as

was awarded. Other Maori felt similarly at this time, including Ngati

Mutunga, who waited 18 years for a title in Taranaki after one had been

promised to them in 1866.

An appeal was problematic in any event. Not only were Moriori untu-

tored in the court process, but shipping was too irregular to ensure that

an appeal could be filed within the prescribed three months.

We accept that there had been diffidence in the Moriori submissions to

the court. One can easily see some wavering between the hard line that by

right they were entitled to all, the compromise point that they were only

seeking half, and the fall-back position that they would take what they

could get.24 But, having regard to their circumstances, we think that some

wavering was only natural. Moriori were in a totally alien environment,

and it is unlikely that they had any real knowledge of the court’s jurisdic-

tion. They had virtually no financial resources, and legal counsel was not

available to them. Ngati Mutunga, however, had had many years of experi-

ence in court processes in Taranaki. Nor can we accept that the failure to

appeal suggests satisfaction with the awards.
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We also give no weight to the record of opinions at the time that Mori-

ori were satisfied with the decision. Soon after the hearing, the judge,

Judge Rogan, wrote personally to the Native Secretary to say ‘The Court

at the Chathams passed off very well’.25 The chief judge also wrote to him

saying ‘Everything ended very satisfactorily. The Taranaki people told me

they were well pleased, and Rogan says so were the Moriori.’26 Of course,

the chief judge did not hear personally from Moriori and Rogan’s opinion

was self-serving. We also wonder about the propriety of judges reporting

to the Executive in that way, especially on matters in which the Govern-

ment was intensely interested. We further think that, if the parties ap-

peared to have reached an overall agreement, it should have been re-

corded in the judgment and that any post-judgment opinions were not

the judges’ business.

The protest began in 1878, when HKTaiaroa, a member of Parliament,

presented a petition on behalf of two mainland Moriori, Te Karaka and

Apiata.27 At that time, Taiaroa was also representing Ngai Tahu in claims

to the Crown. Possibly, the two mainland Moriori were so triggered by

Ngai Tahu initiatives as to change from a previous point of view. But the

Ngai Tahu link proves nothing. Equally, Moriori may simply have found a

platform from which to broadcast previously held views.

Te Karaka and Apiata managed the protest through most of the seven

years, but we doubt that their views were adequately representative of

opinions of Moriori on the island. This is not to say that Moriori on the is-

land would have disagreed with what they were doing, but the views that

they advanced were not those that Hirawanu Tapu had put, for example,

and they followed a cultural style that may have seemed overly elliptical to

the European audience. Thus, they first contended that Maori lost rights

through the attempted sale to the New Zealand Company in 1840. That ap-

pears to have been a reaction to the court’s 1870 decision to exclude Mori-

ori from Pitt Island upon the ground that, when giving evidence, one of

the Moriori claimants had deposed that his forebears had attempted to

sell it. Also, they claimed that Moriori were ‘defeated’ in the Native Land

Court because the Maori said ‘that they were our ancestors’. However, the

court’s minutes show no evidence of that.28 An accompanying letter gives

the flavour of their approach:

Friends, let my lands, Wharekauri and also Rangiauria [Pitt Island],

be adjudged again. I did not commit the wrongs, I did not kill the people

[159]

Protest and Dismemberment 9.5.2

25. Rogan to McLean, 30 July 1870,
ms papers 32/542, ATL, ms copy micro
0535 (cited in doc a10, p 94)

26. Fenton to McLean, not dated,
ms papers 32/267, ATL, ms copy micro
(cited in doc a10, p 94)

27. Te Karaka Kahukura to John
Sheehan, Minister of Native Aäairs, 29
May 1878 (doc f4(b), vol 5.39, p 791)
(cited in doc g6, pp 29–30)

28. Ibid



by which they took the authority of my land. My fathers did not commit

wrong, not one. My fathers are all dead, and their land, Wharekauri, all

gone.29

Te Karaka and Apiata then went to Wellington and met with the Pre-

mier and the Native Minister. Deighton considered that Moriori under-

stood, as a result, that, upon application being made to Parliament, a re-

hearing of the case would be instituted.30 A letter was then sent to the

Native Minister in February 1879 from ‘the entire Wharekauri committee’

requesting that ‘the Wharekauri ruling be reviewed when the Maori get

there’.31 But the use of the phrase ‘Get there’ indicates that the letter was

sent from the mainland. The first signature was that of Te Karaka.

Te Karaka and Apiata then went to Rekohu to inform Maori that a re-

hearing was anticipated. Maori declined to attend a meeting at ‘a Moriori

Kainga’, but they did meet at Waitangi in the presence of Deighton. Te Ka-

raka advised that Moriori ‘intended to have the land back again’.

Deighton reported that Moriori ‘were very insolent’ and that Apiata sang

a song, to Maori disgust, suggesting that the Maori King (whom Te Whiti

supported) was disappearing but not the English Queen (to Moriori, the

font of justice). Deighton reported that he had difficulty in keeping

order.32

For Maori, Wiremu Wharepu wrote immediately to the Native Minis-

ter for clarification.33 In reply, it was said that Moriori expectations were

‘without foundation’. There was no power for the claims to be reheard,

the time for appeals had passed, and ‘the government does not intend to

ask the Assembly to pass an Act for such a purpose’.34

Taiaroa was behind all this, in the chief judge’s opinion. A commission

on Ngai Tahu grievances had already been set up in response to Taiaroa’s

Ngai Tahu petition. Demonstrating again the primacy he gave to con-

quest, the chief judge entered the political thicket once more. He advised

the Government, in April 1880:

The Moriori were thoroughly conquered, as Taiaroa well knows,

better beaten, in fact, than Taiaroa’s tribe was.

The Chatham Islands Lands have been properly dealt with by the

court long since; and as much provision made for Moriori as they had a

right to expect :—more indeed, for Ngatiawa [Ngati Mutunga] did not
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press hardly. I suppose Mr Taiaroa, having got his mischievous Commis-

sion for the Middle island wants [to] start another in the Chathams. I do

hope that the Govt will sit upon him at once; and not let the thing grow

to the mischievous dimensions of the Commission now dragging on its

nomad existence.35

We abstain from comment on the propriety of this gratuitous interven-

tion by the chief judge. For its part, the Government did not let things

grow. Within three months, the new Native Minister, JBryce, well known

for his hard-nosed approach to complaining Maori, brought the commis-

sion to an end by cutting off its funds.36 In the following year, he sacked

Parihaka, personally leading the cavalry charge. Nothing more was heard

from Te Karaka and Apiata.

Then, in 1881, in this very last stage, Hirawanu Tapu wrote to the Native

Minister. He raised the possibility of a rehearing or, that he, Tapu, might

go to Wellington to ‘represent the matter to you, that is the Parliament, if

you approved of my so doing’.37 There is no record of a reply. The point,

however, is that Tapu was not a primary mover in the preceding protest.

Moriori on the mainland may in fact have managed the protest to that

point.

But we do not think that that matters. It was enough that the Govern-

ment was made aware that Moriori did not accept the awards in full and

final satisfaction of their old plea for justice, and that the plea was still

outstanding.

Finally, we agree with Crown researchers that a change from subsis-

tence to stock farming made the reserves uneconomic.38 We do not ac-

cept, however, that this is evidence that Moriori became dissatisfied with

the awards only after it became apparent that they would be unable to par-

ticipate in the new economy. We think that the more important point is

that Moriori held off complaining until after they had actual titles in their

hands, and then complained promptly once they had received them.

9.6 The Outer Islands

In 1885, the Native Land Court heard claims to two of the remaining off-

shore islands not previously considered, Te Rangitutahi (‘the Sisters’) and
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Motuhara (‘the Forty Fours’). Moriori and Maori both visited these

islands during the birding season for albatross and mutton bird. Te Rangi-

tutahi was a group of islands, about 14 acres in area, some 12 miles from

the north coast of the Rekohu mainland. Motuhara lay on latitude 44,

about 40 miles to the east of the main island.

Wi Naera Pomare claimed Te Rangitutahi for himself and Hamuera

Koteriki on the ground of discovery. No opposition was filed, though five

years earlier Te Karaka had claimed this island for Moriori.39 However,

that was in a letter to the Native Minister, not in a letter to the court.

The Government, as noted above, appointed the resident magistrate as

a special Native Land Court judge, with his jurisdiction limited to

Rekohu, rather than sending a court (ie, a judge, assessor, and clerk) from

the mainland. Judge Deighton heard the claim in 1885 and awarded title to

Pomare in terms of the application.40

At the hearing, Hirawanu Tapu claimed Motuhara for Moriori on the

ground of ancestry and the fact that the island had not become a Maori

possession before 1840.41 Pomare opposed the claim on the ground that

the ‘Chathams Islands group’ was taken by Maori in the conquest and

that in 1870 the court’s award to Maori included all other islands.42 Piripi

Niho also opposed Tapu’s claim, but on the ground that Wiremu Kingi

Meremere, a Maori, had been the first to take birds from the island. How-

ever, he acknowledged that Meremere had been accompanied by three

Moriori.

Judge Deighton again ruled in favour of Pomare, holding that the outer

islands were included in the 1870 judgment.

We think it patently obvious that the outer islands were not included in

the 1870 judgment and that Deighton was simply wrong. In 1870, the

court was able to deal only with the lands on the survey plans before it,

and the outer islands were not in the plans. There was no mention of Te

Rangitutahi or Motuhara in any of the 1870 evidence.

At Pomare’s request, title to Te Rangitutahi was vested in Pomare and

Koteriki.

There were no concurrent applications in respect of Rangatira and

Mangere Islands. In 1900, these passed to Maori, following hearings in

which Moriori took no part.43
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9.7 Tenure Reform

9.7.1 Introduction

The impact of tenure reform constitutes the third leg to the Moriori

claims. However, it is the main plank of the Ngati Mutunga case, and we

will thus defer considering the reform in terms of Treaty principles and

our jurisdiction until we come to that case. At this stage, we will simply de-

scribe its effect on Moriori. ‘Tenure reform’ describes the Crown’s conver-

sion of tribal titles to individual ownership and an array of rules for the ju-

dicial administration of Maori land thereafter through the Native Land

Court.

9.7.2 Ten-owner rule

We have already mentioned the 10-owner rule. Perhaps it goes too far to

call it a rule, for not every judge applied it, but a rule is what it was called.

The rule was that no more than 10 persons could be included as owners in

any title. The rule was applied in this case, which implied that those taking

the title were merely trustees for all the others. In fact, that was not the

case, and those named became the only owners – all the others were

disinherited.

We now have no way of knowing how many were left out or who they

were, but they were clearly the majority. We think that the exclusion of

most Moriori from owning land must have been a major factor in the

movement of Moriori to the mainland from the late nineteenth century.

9.7.3 Exclusion of half-castes

Under the Crown’s tenure reform, the Native Land Court determined all

succession rights. We have seen that Judge Deighton was minded to ex-

clude half-castes from succeeding to the interests of a parent in a Moriori

reserve. However, they were also later excluded from succeeding to their

Maori parents in Maori land. In 1900, Judge Edgar allowed such a succes-

sion in the case of Rakete Tipene. However, the Native Appellate Court

held against that in 1916, in a case on Reuma’s children. The court consid-

ered that ‘there is nothing more abhorrent to the Maori mind than the

idea that children having taint of slavery in their blood should be classed

as the equals of those who have no such blemish’.44 It appears that

Reuma’s children associated themselves with their Moriori side and had
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only lately learned of their Maori ancestry. That fact appears to have been

given weight by the court, however, primary allegiance to the hapu of one

or other parent was common throughout New Zealand, but we know of

no other case where succession was disallowed to both parents. The ex-

traordinary outcome in Rekohu, as a result of the cases mentioned, was

that half-castes could now succeed to no land.

We do not know for how long this state of affairs continued, but the

principle of excluding half-caste Moriori children from succeeding to any-

thing, as though they were less than human, now had judicial affirmation.

It is little wonder that Moriori dispersed to the mainland, where at least

some show of justice might be found. For what could be more important

for a so-called dying race than that they would want to provide for all

their children, whether half-caste or not.

9.7.4 Fragmentation

As mentioned, successions to those named on the titles were managed

through the Native Land Court, according (more or less) to the Crown’s

legislation. All children were entitled to succeed (except half-castes or un-

less a will provided differently), and over the years the ownership lists

swelled in geometric progression. This led to a fragmented ownership di-

vorced from the customary requirements of occupation and association,

vesting ownership in those who were mainly absentees with little or no

practical ability to be involved in the administration of the land or the is-

land’s affairs. The result was that, while ownership was at first limited to

an elite, eventually the greater part of even that ownership became di-

vorced from the land. There was no room for systematic planning on

Moriori terms.

9.7.5 Alienations

Today, of the 4100 acres of the Moriori reserves, all but 2740 acres have

been sold, though originally the reserves were declared to be inalienable.

Between 1930 and 1940, there were major sales of land to private buyers.

The lands sold include the whole of Te Matarae 2 (200 acres), Otanga 2

(600 acres), and Wharekauri 3 (50 acres) and 87 per cent of Kekerione 2.

It appears that the vast majority of those involved were living on the

mainland.
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It was central to the Crown’s tenure reform that individual sharehold-

ers had the right to sell their individual shares. This was a distinct depar-

ture from the customary position where individuals had no such right

and a general tribal control could be maintained. A usual form of buying

was to acquire individual shares until one had enough to partition out a

reasonable piece of land, as in the Kekerione case.

Later, with fragmentation, the system was that buyers could call a meet-

ing of owners and buy if a majority of the owners present voted for a sale,

all voting according to their shares. It was not necessary for a majority of

owners in terms of either numbers or share holdings to attend the meet-

ing or to approve the sale – the quorums for the meeting were very low,

and a majority vote on the day was all that was required. Moreover, a

buyer could acquire shares privately before calling a meeting of owners,

then use those shares to outvote others who attended the meeting.

Under those circumstances, Moriori as a people had little hope of con-

trolling the alienation of their land. Further, since most owners were on

the mainland, the court directed that meetings be held there. There was

even less hope for those on the island, in actual occupation, to exercise

some influence. The absentees had the control, while in custom they

would have had no say.

With a lack of addresses for many owners, meetings were often not well

attended and land was sold without people knowing. Of course, it was

also sold without reference to the people as a whole. Ihaka Tuanui, for ex-

ample, complained to us about how the ‘Ocean Mail’ block, including the

Waitua block, in the Owenga reserve was sold unbeknown to Kaweau and

her immediate family.45

9.7.6 Partition

As western standards became influential and communal practices waned,

individual shareholders more frequently sought their own piece of land.

The court attended also to partitions. Lines were simply drawn on maps,

and in short order there were unworkable lots.

9.7.7 Individual control

The enforced change from tribal to individual identity was not empower-

ing of individuals, for there were also other laws. Judges sitting with land
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boards could restrict individual access to sale proceeds or rents in order

to prevent profligacy. But on Rekohu this was done in a general way, not

by looking to the individual. To illustrate, Wharekauri 3 was sold in 1932

for £600.46 The board kept the proceeds and paid the former owners by

quarterly instalments over two years. In other cases, mainland

beneficiaries pressed the board for their share, pointing to a wish to buy

or improve homes or to pay rent or rates arrears. Desperate pleas are re-

corded of claimed ill-health or job loss through injury. The board usually

resisted such pleas unless real exigencies were proven. The intentions

may have been good but the assumption appears to have been that Mori-

ori as a class could not manage their own affairs or handle their own

money.

9.7.8 Absenteeism

In the result, the absentees had the greater say – a complete reversal of cus-

tom. Worse, many of the absentees could not be found. The share of miss-

ing owners, in sale proceeds or rents would pass to the Maori Trustee. In

custom, that which comes from the land stays with the land. Even rents

due to owners whose addresses are known would not, in custom, pass

out. It was the tribal base that was cared for first, and absentees benefited

from finding a strong cultural base when they returned ‘home’.

Even successions were done abroad. When Tapu himself was suc-

ceeded to in 1900, and Rohana Hirawanu in 1902, the successions were

done on the mainland in ignorance of the fact that the descendants on the

island were holding their wills.

9.7.9 Corporate identity

Notwithstanding what we have said, we think that the main loss was in the

loss of corporate identity and all that goes with the management of tribal

lands by a tribe. Discrete housing areas and such large-scale pastoral farm-

ing on the balance land (to the extent that that allowed) were feasible un-

der a tribal system. The cultural imperative of retaining land as an estate

for posterity was also more likely to have been achieved.

We accept that Moriori would still have dispersed. The reserves were

too small. But a strong cultural base, with a number of families still on the
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island, would have meant an identifiable cultural base that those on the

mainland could forever refer to.

9.8 The Dying Race ?

Too much policy appears to have been based on an assumption that Mori-

ori were a dying race. In the 1850s, officials often assumed that that was so.

But there was much less talk of that in the 1860s, after emancipation, and

in the early 1870s Moriori were clearly a people of vigour, courage, and

resolve.

But, in the mid-1870s, the old official view crept back in as a self-

fulfilling wish. Looking back, we can see more clearly now that the

headcounts in the crucial period after the land awards were only of those

on the island. If the Moriori were disappearing then, it was not through

natural causes. The life or death of the Moriori as a people had become en-

tirely dependent on the outcome of Crown policies.
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10. CONCLUSIONS ON HISTORICAL MORIORI CLAIMS

Our conclusions follow on the three main Moriori claims: those on en-

slavement, land rights, and land tenure. We must be satisfied that in each

case there was an act or omission of the Crown; that the act or omission

was contrary to Treaty principles ; and that it was prejudicial to the

claimants.

10.1 Enslavement

10.1.1 The Crown

As regards the enslavement claim, the question to be answered is whether

the Crown omitted to take such steps as it was obliged to take to relieve

Moriori from enslavement. We must first inquire of the steps required, if

any, in terms of Treaty principles.

10.1.2 Principles

Article 3 of the Treaty of Waitangi provides that ‘Her Majesty the Queen

of England extends to the Natives of New Zealand . . . all the Rights and

Privileges of British Subjects’.

No British subject could be enslaved in British territories, and, once a

slave from anywhere set foot on English soil, that slave was immediately

free.1 In terms of the Treaty, Moriori had all the rights and privileges of

British subjects from the moment of annexation and a right to be free. As

we see it, any Crown acquiescence in their enslavement, express or im-

plied, could only be contrary to the principles of the Treaty.

But what of the Maori right to maintain their own customs, and indeed

possessions, in article 2? Enslavement was customary and slaves were

possessed.

As with ‘rights laws’ generally, a balancing is required – in this case, a

balancing of cultural rights on the one hand and, on the other, of rights of

freedom. In striking that balance, regard must be had to what the Treaty

set out to do. Article 1 states the objective ; it was to transfer governance to

the Queen. The ‘Queen’s law’, to use a common Maori expression, was
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thereby introduced. The preamble explains why. It was necessary to se-

cure peace and good order. That was agreed upon at the execution of the

Treaty. Putting all together, it is clear where the balance falls. Customary

Maori enslavement was a direct result of warfare ; it was fully understood

and accepted by Maori that, under the Queen’s law, warfare would cease ;

and thus it would follow that, with the cessation of hostilities, slavery

must end too. Further, inhumane treatment, whether by slavery or other

means, was not conducive to peace and good order and could not be toler-

ated under the Queen’s law, whether it was the result of custom or arose

from any other cause.

It adds flavour to observe that Lord Russell saw it that way at the time,

when he instructed Governor Hobson on what to do:

Among native customs, there will be some which it is the duty of the

government not to tolerate. Of these the chief are cannibalism, human

sacrifice, and infanticide. With such violations of the external and uni-

versal laws of morality no compromise can be made, under whatever

pretext of religious or superstitious opinion they may have grown up.2

Slavery was not mentioned but was clearly amongst the customs to be tar-

geted. Russell’s examples did not purport to be exhaustive, and slavery

was seen as contrary to human rights by this time.

Sufficient numbers of Maori saw it that way too, in our view, for the

principle to have inured even before the Treaty was signed. Missionaries

had convinced them, by moral force alone, that the customs Russell men-

tioned should be abandoned, and abandoned they were, and by 1840. But

most slaves had been released by then as well. Some Maori were not pre-

pared to let go of those slaves who had become part of their families, and

many slaves did not want to leave. None the less, the principle had been es-

tablished. We think it was sufficiently understood what the Queen’s law

would entail, at least on this subject. Moreover, slavery on Rekohu contin-

ued to have a measure of brutality that had long ceased to exist elsewhere,

and, as we have seen, aspects of slavery on Rekohu were not customary –

the prohibition on marriage and the fact that they were enslaved on their

own lands.

However, whether an end to slavery was clearly understood by Maori is

not really the point in this instance. The question is whether the obliga-

tion to secure to Maori the rights and privileges of British subjects was
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clear to the Crown. Obviously, that was so. We have only to consider the

extent to which the Crown was obliged to take positive steps.

Lord Russell recognised that a gradual approach to changing custom

would sometimes be required.3 How gradual could that be? We think it is

established as a Treaty principle that the Crown has a positive obligation

to take active steps to perform its Treaty duties to the most reasonable ex-

tent. For the reasons given in chapter 5, we consider that that duty was not

met after the Crown had notice of Moriori enslavement at the hands of

other Maori. Having regard to all the circumstances, including the

difficulties of distance involved, we are satisfied that the requirement to

take reasonable steps to end slavery on Rekohu was not met and that the

practice was primarily to ignore. In fact, Moriori were maintained in piti-

able conditions that put their survival seriously at risk, and, in failing to

take action when action was entirely feasible, for the reasons earlier ex-

plained, the Crown committed a most serious breach of its Treaty

obligations.

10.1.3 Prejudice

As a result of the Crown’s failure to take action, Moriori were prejudiced

in the respects given in chapter 5. Broadly, the failure to intervene cost

Moriori lives, prejudiced them in their subsequent land claim, and threat-

ened their continued survival as a people. The effects still seriously im-

pact on the survival of Moriori as a people today.

10.1.4 Finding

This claim is well founded. The Treaty was breached, the breach was seri-

ous, the impact continues, and compensation should be provided to as-

sist Moriori rehabilitation.

10.2 Land Rights

10.2.1 The Crown

Moriori claimed that they lost their proper rights to land through a deci-

sion of the Native Land Court. The act of the Crown complained of was

the appointment of the court to determine native land rights when there
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were far better options. It is clear that the constitution and empowerment

of the Native Land Court and the appointment of the court to determine

Rekohu land rights were both acts of the Crown. It was a matter of posi-

tive Government policy and was given effect to by statute.

10.2.2 Principles

The next question is whether the Crown’s appointment of the Native

Land Court to determine the Rekohu land question was consistent with

Treaty principles.

Article 2 of the Treaty in Maori guaranteed to Maori their rangatira-

tanga. We hold that the appointment of the Native Land Court, as recon-

stituted in 1865, was contrary to the consequential principle of autonomy:

that, to the extent practicable and reasonable, Maori themselves should

decide such questions as those relating to their land tenure and their land

rights. In this case, it was feasible to promote a considered Maori decision

on the Rekohu questions by appointing a Maori panel either to decide or,

at the very least, to recommend to the Government. The 1862 Act had facil-

itated the appointment of such a panel, but that Act was replaced, on the

initiative of Chief Judge Fenton, to vest control in Pakeha judges.

Likewise, it was feasible to extend the runanga system. This system, es-

tablished before a Native Land Court was constituted, had provided for

runanga to make their own decisions about their own lands (amongst

other matters). We are satisfied that the appointment of the Native Land

Court in this instance was conceptually wrong and contrary to the Treaty

principle of rangatiratanga as described. Our reasons have been more par-

ticularly set out in chapter 8.

We add that the appointment of Pakeha judges to determine the nature

of Maori custom had the predictable effect of distorting customary val-

ues. Again, for the reasons given in chapter 8, we consider that the judges’

understanding of custom was simply wrong. Might was not right, but, as

Chief Justice Martin observed at the time, Maori had no difficulty in dis-

tinguishing between cases in which land passed according to custom and

those in which it was taken by mere force. The judges made no similar dis-

tinction, for they saw custom in simplistic terms and not as reflecting a so-

ciety’s understanding of right and wrong, good and bad, and proper and

improper conduct. They also saw custom in static terms, when in fact it is

hugely dynamic.

[172]

10.2.2 Rekohu



Once again, it was for Maori to determine the matter, according to val-

ues and principles both passed to them by their forebears and more re-

cently adopted from missionary teachings ; for custom is no more than

that which people generally accept as proper at different points in time.

We consider, for the reasons given in chapter 8, that were a Maori panel to

have been appointed, and were it to have taken a Maori approach to cus-

tomary law, a far better result would have followed. We would have ex-

pected an effort to secure to Moriori at least half the land, to the extent

that that was practicable.

Further, through the Native Land Court, the custom was wrongly over-

laid with judge-made rules, some of which lacked a proper, principled

foundation. We can understand the need for a rule that violence after

1840 would not be countenanced as a source of land rights, but not the

rule, sometimes applied and applied in this case, that all rights were

finally settled at 1840. The reality was that rights by conquest were legiti-

mated only by time, as Te Rangi Hiroa later pointed out, and accordingly

it was necessary to look at subsequent developments after 1840 to con-

sider how rights had matured. There were significant changes in this case

that were not brought into account.

Given that the court was in fact appointed to the task, we are of the opin-

ion, and again for the reasons given in chapter 8, that the restriction of

that court to questions of custom was likewise contrary to an objective of

the Treaty to secure substantive justice for all. Again, while respect for

Maori custom and law was promised in the course of the Treaty debate, at

Waitangi and other places, all was subservient to the need to adapt cus-

tom where required in the interests of securing peace and good order and

fair and just results.4

The issues on Rekohu were such that the court could not limit itself to

custom alone but had to take into account the whole of the circumstances

of the case. It could not and did not do that. In the result, justice was not

done. We conclude that the appointment of the court to assess matters on

custom alone, according to how it construed custom, was contrary to the

Treaty objective of establishing a government that would ensure substan-

tive justice for all. As a corollary, we note that the court was neither

obliged nor empowered to give effect to the principles of the Treaty of

Waitangi.

Further, were it appropriate for the court to maintain its fundamental

and restricted understanding of custom, then the conquest in this case
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could not be seen as customary. It would not have happened but for the

use of a British sailing vessel and the availability of guns.

Given that the Crown in fact arranged for the court to determine the

matter, the next question is whether the Crown should have intervened

once the result was known. The fact of the matter is that, although today

the Legislature only occasionally intervenes to overturn court decisions,

at the time, especially with regard to the Native Land Court, such interven-

tions were common. The Treaty promised that Maori land interests

would be justly protected, and it envisaged justice for all. In this case, the

land had been Moriori land for hundreds of years. On a commonsense

view, the Maori had taken possession and control of the land. But it was

not their ancestral land. It was really Moriori land, and Moriori people,

that the Maori controlled and possessed. The invasion itself was recent,

and a result of European influences that, according to the preamble of the

Treaty, the Crown was anxious to suppress. The Treaty had envisaged just

outcomes for the future. Moreover, Moriori had remained upon the land,

most Maori had been absent for the last 20 or so years, and many had no

intention of returning at all.

In the light of all these factors, it ought to have been obvious that an

award of a mere 3 per cent of the land to Moriori was indefensible and was

insufficient for their future survival and development. The Treaty obliged

the Crown actively to protect the interests of the Moriori people. Indeed,

in article 3 the Queen extended the ‘Natives of New Zealand’ her royal pro-

tection. We are of the opinion that, to give that protection in this case, the

Treaty obliged the Crown to intervene on behalf of the Moriori people ;

and that, in breach of that obligation, the Crown failed to do so.

The approach we have taken is not new. It is substantially the approach

proposed by Hirawanu Tapu, a visionary Moriori leader, though still

young at the time in question. He put the matter simply and profoundly

to the government of the day. He sought that Rekohu land question

should be decided, not upon any narrow construction of law, be it Maori

or other law, but according to the higher principles of justice. Assuming

that that might be found in the new regime that the Treaty ushered in, he

made his appeal to the Queen’s law. He then asked that the land be shared.

Does the Treaty assist in that approach? Indeed it does, in our view, for

we think that that is what the Treaty was mainly about.

The preamble to the Treaty is often underrated, but in our view is a

most significant part of the Treaty in establishing the Treaty’s purpose
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and the framework for Treaty jurisprudence. The preamble sets out what

Maori could expect from the Treaty – ‘just Rights’, ‘the enjoyment of

Peace and Good Order’, and those steps required ‘to avert the evil conse-

quences which must result from the absence of the necessary Laws and

Institutions’. Given those words, how could Tapu have been wrong in

appealing to the Queen’s law for the resolution of the Rekohu issues?

How could he have been denied consideration of the full justice of the

Rekohu case having regard to what the Treaty of Waitangi said? The

Treaty was much more than a mere guarantee of land rights. It was a com-

mitment to substantive justice for all.

The preamble gives vent to the ill-effects of prior contact without the

law, and here it is important to be reminded of the context. Foremost

amongst the bad aspects of contact must surely have been the introduc-

tion of the musket. Maori society experienced population shifts at a level

unlike anything that is known to have occurred before. Rekohu came at

the tail-end of all this, and Moriori, unaware of what had been happening

on the mainland, caught the worst of the spin-offs from the musket wars

that there could ever have been. The effects of the wars were still being felt

throughout the country when the Treaty was signed. We are not aware of

any part of the country that was unaffected. To say that the Treaty makers

were unconscious of these events when framing the preamble would be

remarkably pretentious. The Crown was well informed. We think it is the

preamble that most underlines the Crown’s responsibility to have inter-

vened in the Rekohu situation as best it could. It is also the preamble,

along with article 3, that defines the nature of the intervention required,

not to decide upon a narrow question of custom, but to look to the full jus-

tice of the case.

Tapu knew this instinctively. He did not refer to the Treaty and perhaps

did not know of its terms. But he already knew its spirit and that, we con-

sider, was the most important part of all. He also knew that the questions

of prior enslavement and of land rights were inextricably intertwined and

that emancipation could not be real unless Moriori had a fair share of the

land.

In adopting this broad approach, we are affirming the approach taken

by the Tribunal in its first major reports, the Report on the Motunui–

Waitara Claim of 1983 and the Report on the Manakau Claim of 1985.
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10.2.3 Prejudice

Moriori were prejudiced by the loss of that to which they were entitled: a

half-share in the land at the very least. A half share is all that they claimed.

This sharing applies to the main island and to all the outer islands, except

in the case of the ‘Fourty Fours’, as they are known in the Chathams. We

think that the greater evidence by far is that Moriori were entitled to the

whole. We referred to that island in chapter 9.

The loss still seriously impacts on the survival of Moriori as a people

today.

10.2.4 Finding

This claim is also well founded. The Treaty was breached, the breach was

serious, the impact continues, and compensation should be provided to

assist Moriori re-establishment.

10.3 Tenure Reform

As explained in chapter 9, the claim on tenure reform was the main plank

of the Ngati Mutunga case. Treaty principles and compliance with the re-

quirements of the Treaty of Waitangi Act 1975 are therefore considered in

conjunction with that claim in chapter 11. It is concluded in that chapter

that the reform of land tenure was an act or policy of the Crown that was

contrary to the principles of the Treaty of Waitangi.

10.3.1 Prejudice

The prejudice to Moriori was described in chapter 9. The management of

that land under the Crown’s laws for native land administration was a ma-

jor contributor to Moriori dispersal, which in turn seriously compro-

mised the chances of Moriori survival.

10.3.2 Finding

This claim is proven. The Treaty was breached, the breach was serious, the

impact continues, and compensation should be provided to assist Mori-

ori re-establishment.
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In addition, Maori land law continues to impact on the current admin-

istration of the island, and a particular recommendation for the review of

that law, for the purposes of the Chathams, is made in chapter 12.

10.4 Recommendation

It seems right in principle that the Crown and Moriori should have the

mana of settling matters between them. This principle seems now to be

generally accepted.

We recommend that the Crown negotiate with Moriori, through such

representative bodies as may be agreed, for a settlement of the claims that

we have now held to be well founded.

Leave is reserved for the Crown or Moriori to apply for more specific

recommendations if required.

10.5 Endnote

Moriori claims arising from the more recent management of Rekohu are

dealt with in later chapters.

There are also comments on the above recommendation, and on oth-

ers, in chapter 14.
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11. TENURE REFORM AND NGATI MUTUNGA

11.1 Introduction

The effect of tenure reform on Moriori, considered in chapters 9 and 10,

was an addition to the Moriori claims. For Ngati Mutunga claimants, the

same topic was central. They received much more land, and the initial

and cumulative effects of the native land laws regime over the past 130

years were more marked in their case.

We note that Ngati Tama made no claim to this Tribunal in respect of

Chathams issues. They sold their share of the land and permanently left

the islands before the tenure reform could have other than initial effects.

11.1.1 What happened?

Once the right to the land was settled, as between Maori and Moriori, the

land, formerly held tribally, was vested in individuals. The change was

effected through the Native Land Court, operating under the Native

Lands Acts of 1865 and 1867.

11.1.2 What is the complaint?

The complaint is that the tenure reform:

. took away the authority of Ngati Mutunga to manage their own land

according to their own tribal system;

. exposed the land to alienation;

. excluded many of Ngati Mutunga from an interest in the land; and

. led to the unmanageable title system that burdens Ngati Mutunga to

this day.1

11.1.3 What is the issue?

The issue is whether the reform was an act of the Crown, whether it was

contrary to the principles of the Treaty of Waitangi, and whether it was

prejudicial to the Ngati Mutunga hapu. If the answer is ‘Yes’ to each ele-

ment of that question, then the extent of prejudice to the affected hapu
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will need to be addressed. (The Crown argued that the actual prejudice is

nominal.)

11.1.4 What is our approach?

The Crown argued that, because of the complexity of Native Land Court

issues, as evidenced by the major volumes of research opinion, a lengthy

response from the Tribunal was required. We originally thought the

same, both for that reason and because of the national ramifications of

these issues. Each detail put to us was scrutinised and given its due consid-

eration. None the less, in telescoping 150 years of history, the conse-

quences were clear, and it was apparent that we did not have to go into

much of the detail in reporting on what was a general tribal claim. Individ-

ual or non-tribal claims require a more minute consideration of the partic-

ulars, but in this case there was only one such claim – Ngawata Page’s

claim about the hospital block – which is covered later in this chapter. To

keep the focus, we decided that our report must concentrate on the main

developments as relevant to this case.

There were some personal accounts of the effects of tenure reform on

individual islanders or the islands’ economy. We heard submissions, for

example, from Eruini Tamati (Norman Thomas), Heni Tuuta, Charlie

Preece, Jack Daymond, and Evelyn Tuuta.2 But the larger evidence by far

was in substantial volumes of expert research opinion.3 This evidence, in

turn, drew upon yet larger volumes of archival material and the copious

secondary literature on land reform, customary tribal tenures, colonial

history, and the history of Maori land. This inquiry also had the benefit of

the electronic compilation of all current and historical statutes affecting

Maori land, with commentaries. This invaluable work was commissioned

by the Crown Forestry Rental Trust and prepared by a lawyer, Dr DV Wil-

liams. We were also assisted by the scholarly analysis of tenure reform by

Professor Alan Ward that was carried out as part of a national review,

commissioned by this Tribunal, of all claims that have been filed.4 In com-

missioning Professor Ward to compile the Rangahaua Whanui National

Overview report, the Tribunal had regard to the fact that he is a senior

New Zealand historian with experience in the administration of native

lands both in New Zealand and in various states of Oceania.

In addition to having prior knowledge of tenure issues from preceding

claims, the members of this Tribunal were able to draw on their own
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previous experience. This included the judicial administration of Maori

land, the academic analysis of legal systems, and the national and local

oversight of land use for both Maori and Pakeha. Makarini Temara con -

tributed invaluable advice on customary tenure before his untimely

death.

We have reviewed the record of the tenure reform in 1862, and the tan-

gled web of almost annual statutory amendments by which Maori land

law developed over succeeding generations. But in the end it has been nec-

essary to stand back from the mass of detail in order to fix upon the broad

concepts, the main thread of progress, and the general outcome. In doing

so, we have sought to provide succinct conclusions. To avoid adding yet a

further tome to the topic, we have also pulled back from commenting on

each aspect of counsel’s submissions and, also, on each aspect of what

were effectively submissions from the research scholars. None the less,

each of those arguments has been fully examined and considered. This re-

port dwells at any length only on that which we saw as the main Crown

argument.

Previous Tribunal opinion in numerous reports has assisted this ap-

proach. The nature of customary tenure and findings on aspects of the Na-

tive Land Court have already been examined in detail (especially in the

Muriwhenua Land Report). We have found no reason to depart from the

fundamental tenets of previous opinion on native land laws and Native

Land Court issues as set out in the Report on the Orakei Claim, the Te

Roroa Report 1992, and the Pouakani Report 1993. Parties are directed to

those reports for further particulars.5

Reverting to the issue: was the reform of customary tenure an act of the

Crown, contrary to the principles of the Treaty of Waitangi, and prejudi-

cial to the affected hapu? We refer to each element in turn.

11.2 An Act of the Crown?

There was no dispute that the relevant legislation was assented to by the

Crown, in the form of the Colonial Office in Britain, and later the gover-

nors and governors-general of New Zealand. We need, therefore, to con-

centrate on the thoughts and actions of those who acted on behalf of the

Crown in New Zealand when they created and later amended the various

Native Lands Acts. These matters are dealt with at length in the research
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reports referred to above. We have considered the evidence and have

drawn these conclusions:

. Statutory reform: Tenure reform was effected through the Native

Lands Act 1862 and was then maintained by a plethora of amending

and adjusting Acts throughout the nineteenth and twentieth centu-

ries. Despite the many changes, the underlying philosophy of indi-

vidual ownership, and fully negotiable freehold titles, without cus-

tomary tribal controls, has applied from 1862 to the present. From

time to time there were, and still are, certain statutory restrictions on

alienation.6

. Purpose: Each statute or parts thereof may be seen as directed to ei-

ther Maori or settler interests – or to both – and different intentions

were expressed at the time. Whether, with regard to any particular

provision, the Crown intended the best thing for Maori or the best

thing for settlers could be argued, and was argued before us, at

length. Much depends on one’s own view of what is good for Maori.

When the reform was introduced, however, it is abundantly plain

that a primary motive was the settler interest in the ready purchase

of Maori land. Empathy for Maori was expressed. Land sales were

posited as in their best interest. But it is impossible to escape the real-

ity that only one side was making the decisions and that the settlers’

own interest was most at heart.

The objective of ensuring the ready purchase of Maori land pre-

dominates in the record of parliamentary debates, official communi-

cations, and contemporary commentaries.7 The statutes themselves

gave effect to it. Further, the policy was to overcome the tribal resis-

tance to sales that prevailed at the time, and that eventually found ex-

pression in the war that was raging when tenure reform was pro-

posed. (The Taranaki Report describes how the war was sparked by

the Governor’s attempt to enforce the purchase of land.8) Looking

back on events, the rapid purchase of Maori land from immediately

after the reform was introduced and the political response to nine-

teenth-century Maori protests over the reform now also illustrate

what the Government’s intentions were.

. Awareness: The Government was fully aware that the reform was in-

deed a reform. The nature of Maori land tenure had been fully can-

vassed at Parliament’s direction, and Parliament had caused a wide

range of collated opinions to be published.9 The key to the reform
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was to convert tribal ownership to individual ownership. It was

stated at the beginning of the Native Lands Act 1862 that Maori land

ownership was to be ‘assimilated as nearly as possible to the owner-

ship of land according to British law’. Once more, that statement

could be read as either benign or malevolent, depending on the

point of view, and accordingly the context that we have mentioned

above is important.

. Social assimilation: Land reform was politically significant for other

reasons as well. An associated purpose, as seen by some influential

politicians, was the reshaping of Maori society by the destruction of

a perceived ‘communism’. The granting of greater awards to ‘chiefs’

and the denial of land to others, or the purchase of their shares after

the passing of the Native Land Act 1873, were seen as ensuring

effective land development through the establishment of a landed

class and as promoting industrial growth by ensuring the availability

of a large Maori labour pool. Once more, the reform, whether meant

in the best interests of Maori or not, suited the interests of those peo-

ple making the decisions.10

We add that some emotion is evident in some of the Maori contri-

butions to the academic material on this point, but that such emo-

tion is understandable. It is easy to be aroused by many of the re-

corded opinions, although they were obviously not seen as

extraordinary, at least by settlers, at that time. They were, of course,

extraordinary to Maori, representing a complete and enforced de-

nial of their right to retain their lands according to their own cultural

tenets.

. Options: There were clearly other options. If uncertain Maori owner-

ship and Maori representation were the problem, as was regularly

claimed to justify the reform, the Government could have arranged

for tribal titles, to be vested in tribal runanga (traditional Maori

councils). Shortly before the introduction of tenure reform, Gover-

nor Grey, with Maori acquiescence, had modified the runanga to ad-

minister law in Maori districts. The intention was also that the

runanga would administer tribal lands. It appears that the only rea-

son why the runanga, when sitting officially, dealt only with law and

order, and not with the land, is that they did not want the Govern-

ment advisers to the runanga to be involved in land matters. Official

support for the runanga system was wound down once the Waikato
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war began. Maori continued to maintain runanga, however, at least

in some districts.11

. Individual alienation: The second key factor in the reform was that

individuals could alienate their shares without reference to co-own-

ers or to the ‘tribe’. That too was a matter of intentional policy.

While the ‘chiefs’ might be awarded more land, it was antithetical to

the Government’s scheme to accord them this ‘ownership’ within

the traditional system of community checks and balances by which

rangatiratanga was previously exercised. Superior chiefs with

significant followings, like Wiremu Kingi of Taranaki, had been the

main bulwark against the acquisition of Maori land.12 Now, the bind-

ing of chief to community was severed by the law, and, as Justice

Richmond put it in 1873, ‘the procedure of the court has snapped the

faggot-band, and has left the separate sticks to be broken one by

one’.13

We are satisfied that the tenure reform was an act of the Crown repre-

sented in legislative policy.

11.3 Contrary to the Principles of the Treaty of Waitangi

The reform was clearly contrary to the principles (and terms) of the

Treaty of Waitangi. The respects in which we find it contrary to the Treaty

are set out below.

. Consent to change: The guarantee to Maori of the ‘full exclusive and

undisturbed possession of their lands’ must include their right to

retain their land in accordance with their own, preferred system. Fur-

ther, the principle of rangatiratanga requires that Maori should have

the management of their own land, with only those restrictions that

are demonstrably necessary for good governance. It follows that the

system in use in the 1860s should not have been changed without

their consent. There was no consent in this case. There was, at best,

no more than fleeting and sporadic consultation on such matters

during opportunities such as the 1856 board of inquiry, the 1860

Kohimarama conference, and various runanga meetings. From

these various sources, the Government would have learned that

there was some support for a body to resolve disputes and to give
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some demarcation of rights where necessary, but certain opposition

to radical tenure change.

. Consent to alienation: Likewise, it was guaranteed that Maori would

retain their land and other properties ‘which they may collectively

or individually possess so long as it is their wish and desire to retain

the same in their possession’. Culturally, the individual and collec-

tive elements of customary land possession could not be severed

from each other, in our opinion. The tenure conversion undermined

and almost destroyed the traditional reciprocity – with its checks

and balances – between the individual and the collectivity that had

characterised consent in the traditional system, and the reform

thereby negated that part of the Treaty guarantee.

. Partnership: The lack of dialogue and consent was also inconsistent

with the overarching principle that, as Treaty partners, the Crown

and Maori would act towards each other reasonably and with the ut-

most good faith.

. Pre-emption: Under the Treaty, only the Crown could acquire Maori

land. This was changed unilaterally through the Native Lands Act

1862 and subsequent legislation. The tenure reforms of the 1860s

thus also exposed Maori to all and sundry, including so-called ‘land

sharks’. While many Maori complained that the Crown’s right of

pre-emption denied them the true market, their concerns could

have been met, within the Treaty’s terms, by the Crown waiving pre-

emption on request, where it was satisfied as to a proper price or an

appropriate circumstance. Earlier Tribunal reports, such as the Re-

port on the Orakei Claim and the Ngai Tahu Report 1991, have ex-

plained that correlative to the right of pre-emption was the general

duty of active protection.14

. Opposition: In addition to the lack of consent, actual Maori opposi-

tion may be assumed at the time and was certainly demonstrated

soon after. The wars, then in full fury, began with Maori opposition

to the Governor’s attempts to deal with individuals and not the tribe

– one of the basic tenets of the new land tenure system. This opposi-

tion to individual dealing had been clearly manifested to the Crown

in several ways by the time it came to enact the land laws in the

1860s. These included, among many, the foundation of the

Kingitanga in the 1850s, the south Taranaki declaration of 1853

(the so-called ‘Land League’), Waikato opposition to Resident
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Magistrate Fenton’s various schemes, Wiremu Kingi’s stand at Wai-

tara, and the widespread support shown for the traditional system

(even by Government supporters at the Kohimarama conference).

. Opportunity: Consultation was feasible. The Governor convened a

‘Maori Parliament’, as it was called, at Kohimarama in 1860. Gover-

nor Gore Browne intended to call further assemblies, but this pro-

posal was set aside by Governor Grey after his arrival in 1861. There

was certainly the capacity to call more national assemblies of chiefs,

if required, or to attend the pan-tribal hui of tribal leaders, which

continued even during the wars. Land issues were discussed at the

1860 Maori Parliament, including the possibility of some kind of

commission or tribunal to adjudicate over disputed claims, but a ten-

ure conversion that would extinguish the tribal system was not men-

tioned.15

. Involvement: When the first Native Lands Act was introduced in

1862, and when the second replaced it in 1865, Maori were not repre-

sented in Parliament. The provision for Maori representation in Par-

liament, through Maori seats, was not introduced until 1867.

. Maori wishes: Maori requests for ‘safe titles’ for their lands and some

form of dispute resolution forum are not in themselves evidence that

Maori sought the type of reform that was actually made. Their re-

quests would have been satisfied by ‘safe tribal titles’. They also

sought to lease their lands, and on Rekohu that is what they did. But

leasing was not the focus of the reform, and political opposition to

‘Maori landlordism’ was strong. Also, leasing could have been done,

and was done, without land reform. On the other hand, attempts to

prevent the Native Land Court (which was the main agent to effect

the reform) from sitting in or entering districts provide examples of

overt opposition to the new system. Rotorua Maori (and apparently

others) physically prevented judges from entering their areas. In

some districts, such as Parihaka, the King Country, the upper

Whanganui River, and Urewera, Maori made their own arrange-

ments, in which it was clear that the Native Land Court was not

wanted. The weight of recorded Maori opinion suggests that opposi-

tion to the court was general.16

Eventual participation in the court process is not evidence of a

change of heart. It was soon learnt that one had to take part or miss

out on the land awards altogether. We note, however, that this part of
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the national pattern was not evident at first on Rekohu, where there

was a clear (if uninformed) desire for the court to sit in 1870. Never-

theless, as in Hawke’s Bay and other districts, a reaction developed

against it when the import of the tenure change became apparent.

Tony Walzl described the unsuccessful attempts to prevent Rekohu

land from going before the court in the 1880s and 1890s, and the op-

position to its operations until the 1900 legislation was achieved.

. Formal declaration of intent: The Crown drew attention to the pre-

amble of the Native Lands Act 1862, where it was stated that the legis-

lation gaves effect to the guarantees of article 2 of the Treaty of

Waitangi.17 Of course, that is mere assertion. The reality was other-

wise, and, after the repeal of the 1862 Act, the assertion was not re-

newed in any of the native land laws passed before the court sat on

Rekohu in 1870. We test the validity of the assertion in our examina-

tion of the Act’s operations on Rekohu, as outlined below.

As we see it, the whole reform ideology was the product of settlers in a

settler-dominated Parliament and was enacted to achieve the settlers’

own goals of assimilation, land acquisition, and colonisation. Later,

Maori members of Parliament were able to seek changes to the laws, but

there was a weight of opposition to overcome. In 1900, James Carroll,

then the Native Minister, succeeded in securing legislation that essentially

gave the control of land alienation to tribal committees. But when the rate

of alienation slowed, reflecting true Maori wishes, Parliament amended

the legislation to allow alienation by individuals and sections of owners

again. Sir Apirana Ngata also achieved helpful changes, but they were ulti-

mately peripheral. Much later, Matiu Rata sponsored what became the

Maori Affairs Amendment Act 1974. This introduced customary ethics to

Maori land law and imposed restraints on the continuing alienation of

Maori land. None the less, no way could be found to take away the individ-

ual interests, which by then had been long entrenched. Individual owner-

ship remains central to Maori land law to this day.

11.4 Prejudicial to Claimants

11.4.1 General prejudice and the Rekohu situation

A general prejudice is obvious throughout New Zealand. One has only to

look at the rapid alienation of Maori land that followed the reform, with
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its removal of tribal controls, and the comparatively tiny amount of

Maori land that now remains. Far more was ‘lost’ under the land reform

processes than was ever confiscated. Moreover, there is a respect in which

tenure reform was more debilitating than confiscation. Although custom-

ary authority was put at risk by both processes, for those with remnants of

land under the Native Land Court, the court operated to continually im-

pose a foreign law upon the landowners, and so to continually reduce the

application of ancestral values. In addition to the constant impact of the

court and its legal system in this way, the listing of individual names on a

paper title undermined the traditional reciprocity between chief and kin,

whanau and whanau, and hapu and hapu. The purchase of those individ-

ual signatures, which amounted usually to the purchase of undivided in-

terests with or without the prior partition of blocks, and certainly before

individual holdings were marked on the ground, pitted Maori against

Maori, family against family, faction against faction. The constant ‘teas-

ing for land’, as some Maori called it, distracted most people, sabotaged

their efforts to farm the land, and created a pauperising dependence on

selling the former tribal patrimony bit by bit in order to secure a cash in-

come. Nothing was more destructive of Maori self-reliance and self-re-

spect, or of viable community development.

However, no doubt due to isolation, a comparatively small amount of

Maori land was aquired on Rekohu after the land reform. Most of that

sold had been earmarked for sale before the reform took place, which, as

we have explained, was a consequence of the decision by Ngati Tama to re-

turn to their own ancestral lands. The figures for nineteenth-century land

sales, largely as calculated by Walzl, are given later in this chapter. Suffice

it to say here that Maori still own land on Rekohu today, with about 11 per

cent of the islands still held under Maori freehold tenure and a quantity of

general land owned by certain Maori and Moriori families. Of significant

concern is the impact of land reform on the land now held under both

forms of non-customary title (‘general’ and ‘Maori freehold’) and the im-

pact of these changed forms of land-holding on the functioning of Maori

society. To assess that impact, a comparison is required with the society

that existed before.
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11.4.2 Customary tenure

A book could be written on the subject of customary tenure, but, for the

purposes of this case, a broad description must suffice. As we see it, land

control existed at several levels, as follows:

. Whanau: Every person had rights to use particular resources in par-

ticular ways as members of a whanau (family). A whanau could be

large or small but was never as small as the nuclear family of today. It

is doubtful that Maori had any concept of the family as a nuclear

unit, as Williams’s Dictionary states in defining the word ‘whanau’.

The source of the whanau use right was no more than the use of that

resource in that way over many years. The wider community recog-

nised that right by its general agreement that others should respect

that use. But no one could stand alone. All were expected to contrib-

ute as best they could to a hapu activity, be it a fishing expedition, the

hosting of visitors, the construction of a meeting house, or the like.

Accordingly, family use rights were conditional upon continued con-

tribution to the common weal.

. Hapu: All persons were generally subject to the general control of

the hapu, exercised formally or informally through its leaders, fam-

ily heads, elders, or priests, either individually or in council

(runanga). Of course, there were instances when individuals chal-

lenged a group opinion, but generally tribal control was maintained.

If it was not, the tribe was likely to divide and two hapu would come

to exist, sometimes with one group moving away. The hapu, through

the leaders described, might assume the right to reallocate or restrict

usages from time to time.

. Iwi: When the lateral division of hapu occurred, a sense of common

identity remained, forged by past associations and the custom of

maintaining, with considerable precision, the tribal genealogies. Ge-

nealogical connections were regularly brought to mind despite wide

hapu dispersals. When hapu combined, whether for fishing, feast-

ing, or war, the people were called simply iwi (the people). Of course,

hapu could collectivise as two, three, or any number, according to

any particular purpose at any particular time, and they would consti-

tute the ‘iwi’ for that occasion. Usually, the combinations were larger

in times of stress.

Whether or not any hapu were acting together at any time, the sense of

connectedness through apical ancestors was retained, creating a potential
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for inter-hapu cooperation and general tribal rights in uncultivated or

(later) unfenced lands, and commonly manifested in fishing and birding

expeditions that crossed hapu lines. In addition to such concrete supra-

hapu rights, often a superior rangatira or ariki, or a group of the same sit-

ting as a runanga, exerted such mana (personal magnetism and

influence) that they could hold several hapu together and impose a single

law over every individual in a wide area. They might presume to control

all use rights, and their power to do so was often respected. For good rela-

tionships with other major groups, they might even make gifts of the right

to access particular lands, thus subsuming any pre-existing ‘rights’.

11.4.3 Communal or individualistic?

Researchers debated at length whether Maori society on Rekohu was com-

munal or individualistic. Fergus Sinclair for the Crown and Tony Walzl

for the claimants provided useful reports, but we think that their accounts

of particular events shed little light on the question as a whole. There are

elements of individualism, of communism, and of state-like controls in

the traditional structure, just as there are in any society. In the result, one

can find whatever one seeks by reference to particular aspects. To com-

pare societies, what is mainly required is to weigh the relative emphasis

that each gives to these different structures and ways of doing things. We

think that, amongst Maori, the sense of corporate identity most prevailed

and was a major constraint on the exercise of individual land rights. We

further conclude, after comparing the evidence of Sinclair, Walzl, and oth-

ers, that corporate identity on Rekohu prevailed most strongly at the

whanau and hapu level. There was also recognition of the mana of the se-

nior chiefs of the iwi in relations with the wider world and in types of su-

pra-hapu activities.18

That brings us to the specifics of the prejudice as we see them.

11.4.4 Specific prejudice to Maori society

Land tenure reform was a cause of specific prejudice to Maori :

. The social order: Land reform weakened the social order. Under the

hapu system, resource access for food, clothing, and shelter ulti-

mately depended upon adherence to the hapu and hapu ethics. The

hapu in turn determined appropriate conduct and the sanctions
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against unacceptable behaviour. When control of the tribal eco-

nomic base – the land – was transferred to individuals and the Na-

tive Land Court, support for the hapu was no longer required, and

the social fabric (ethical standards, customs, leadership, and institu-

tions) was necessarily strained. On Rekohu, as elsewhere, divisions

increased in terms of leadership, use rights, and community organi-

sation. Ngati Mutunga still shared some common values, notably in

defence of Taranaki lands, but for land use on Rekohu there was no

longer an agreed set of standards and principles from which to pro-

ceed, save to the extent that a foreign ethic prevailed.

. The right to decide: Through land reform or tenure conversion,

Maori lost the right to decide for themselves how their society

should evolve. When land reform was introduced, Maori society was

already clearly changing in response to European settlement, as

Sinclair and Walzl both demonstrated in their evidence. In the face

of stress, there was a marked tendency towards larger aggregations

and the development of new tribal institutions. This development

was most noticeable in political and military structures, where

Maori clearly perceived the need for overarching tribal and supra-

tribal structures (such as the Kingitanga and later Pai Marire and the

followers of Te Whiti and Tohu) to defend their land, the integrity of

their society, and their autonomous development. At that time, the

predominant preference for economic development was also

through the tribe. Even so, there were powerful tendencies towards

development at the levels of hapu, whanau, and individual initiative,

as Sinclair showed. Whether the focus for tribal economic develop-

ment would be the hapu or some larger entity was not resolved in

1870, but the Native Lands Acts prevented the opportunity for

change to develop naturally. The place of the tribe was undermined

by settlers and the Crown, both of whom deliberately sought to fos-

ter and manipulate the new title conversion system to that end. With

the return of assets today through Treaty claims, the issue of how the

tribal way should develop – through hapu or iwi (and, if iwi, at what

level) – has now to be resolved, but generations of time and experi-

ence have been lost.

. Community integrity: An individual’s sale of shares to anyone, with-

out reference to co-owners or the hapu, admitted outsiders, Maori

or Pakeha, to the tribal area with no obligation to respect the

[191]

Tenure Reform and Ngati Mutunga 11.4.4



community’s norms. Essential to tribal life was the power of the tribe

to determine its own community membership by bloodlines, mar-

riage, and incorporation. The tenure conversion fragmented com-

munities just as it fragmented the land.

. Economic power: Access to and control of resources, combined with

good leadership and competent management, produces economic

power. Nineteenth-century Maori demonstrated their ability to com-

pete in the market economy at very short notice and with no previ-

ous experience by supplying very large tonnages of grain, potatoes,

and pigs to settler markets in Australia and New Zealand. The subse-

quent erosion of the tribal estates and labour resource increasingly

paralysed tribal management. It tilted the economic playing field to

the advantage of those with a Crown title, acceptable to bankers, for

the provision of working capital for production. Maori were by then

subject to an open, as distinct from a tribal, labour market. The new

land and labour ground rules contrived to hobble Maori tribal com-

merce. While a cash economy devastates tribal labour markets, land

resources in tribal ownership can still be employed to economic ad-

vantage, although we observe somewhat ruefully that this has oc-

curred more frequently and successfully amongst some of our

Pacific neighbours than in New Zealand. To this day, Oceania pro-

duces large crops from land still held under customary tenure and

systems.

The role of land in moulding agrarian culture does not appear to

be well understood by modern commentators, who show a tendency

to bundle last century’s much debated ideological theories about in-

dividualism and communalism with the reality on the ground at any

particular point in history. This results in general confusion for

emerging generations, now urban-based rather than focused on the

land.

It seems self-evident that a secure share of land is essential for the

survival and sustenance of terrestrial life. In the process of colonis-

ing land, people establish rules and conventions to provide security

of tenure, from which they gain sustenance. These rules create rights

which, even between apparently disparate cultures, share the same

basic form and shape all peoples’ cultures. Land rights and cultures

appear to be inseparable, and where a foreign culture intrudes and

dominates, and land loss occurs to the indigenous group, social and
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economic poverty ensues. New Zealand after 1850 followed this well-

trodden path – control the land to dominate the culture.

The void between the indigenous and the colonising cultures, in

terms of how they organised their economies, can be exemplified in

their quite disparate systems of reward. The Maori reward came in

the form of the communal provision of food, shelter, mutual sup-

port, and physical protection in return for loyalty and effort. The Eu-

ropean reward came in the form of fiscal coinage and credit. There

are fundamental incompatibilities between the two reward systems.

Even the great hybrids of the twentieth century that combined the

communal and the individual, such as Marxism or (more locally)

New Zealand’s once powerful servicing and processing coopera-

tives, failed to resolve these incompatibilities.

Employment for wages, the availability of consumer goods, and

the opportunity to alienate communal land to obtain new-found sta-

tus and fiscal empowerment set in train an erosion of Maori tribal au-

thority, status, and culture. We know that there was debate in both

Maori and settler communities. Maori were eager to embrace West-

ern technology and aspects of the Pakeha economy, but were increas-

ingly aware of the negative impacts this was having on their culture.

Settlers, on the other hand, had travelled halfway around the world

to improve their lot, and were never likely to give up the prospect of

a freehold title if that was politically possible, since, in their culture,

that title carried with it economic and social freedom. A key ques-

tion for the Tribunal became: Was it politically inevitable that indi-

vidualised freehold tenure should be the only source of secure title,

and therefore the cornerstone of the new economy?

The Crown at this point in history was well versed in the merits

and effects of the differing forms of secure land tenure that had

evolved in Britain over many centuries. There is no evidence that the

Crown seriously canvassed with Maori the various options available

under the many different British models of land-holding. The ma-

chinery existed within the Westminster establishment to enable

Maori to make parts of their surplus lands available to settlers for de-

velopment. The same machinery has been retained to this day, with

the proprietorial rights of the duchies of Cornwall and Westminster,

and of the Church of England, which at the same time give security
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of tenure to those who farm the lands of these ancient corporate

bodies.

Settler impatience was no doubt a major impediment to adopting

such alternative options as were available at the time. This impa-

tience was combined with the ideology of escape from the restric-

tions of the old power systems and their entrenched privileges, and

the Colonial Office liberalism about what was desirable in a new col-

ony. Even so, the Crown surely had an obligation, in working out the

design and function of the land court system, to facilitate alienation

structures that were compatible with the culture of its Maori citi-

zens. It had been assiduous in providing for its settler citizens, and

both were equal under the law. Maori, we believe, would have recog-

nised that participation in a market economy could be better facili-

tated if their land resource had legal identity, and would have cooper-

ated to that end. The emphasis, however, appears to have been on

the enhancement of personal mana to be derived from an individual-

ised land title, but at the expense of traditional Maori cultural

imperatives.

The bitter irony is that corporate, communal, and individual own-

ership structures are not only compatible with each other, they are

complementary, and have flourished in concert for centuries in mar-

ket economies. The settler community, loud in its condemnation of

leasehold title, in fact embraced the system, as do their descendants

today. Thousands have their capital improvements – that is, their

homes, their farms, their commercial buildings (all of which they

own) – situated on land which they lease from the Crown, from en-

dowment trusts, and we would add, from Maori trusts and

incorporations.

The system that was ultimately adopted had little compatibility

with the Treaty so recently entered into, and was demonstrably not

the only way by which secure title could become the basis of eco-

nomic activity. Maori lost much economic power with the tenure

conversion that resulted from the legislation of the 1860s. Their eco-

nomic power continues to be stymied today by share fragmentation

and the consequent loss of tribal management experience and skill.

. Land loss: As already mentioned, land alienation followed soon after

tenure reform on the mainland, the removal of the supervisory juris-

diction of tribal leaders and institutions, and the loss of social
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norms. Some land was alienated on Rekohu under this system, but

not to the same extent. The extent of land loss will be addressed later

in this chapter.

. Exclusion: While in 1870 the general philosophy was to give every

tribal member a defined share of the tribal land on Rekohu, the

court would not put more than 10 owners in the Crown grants for

any block, no matter how large the size of the block. Most of the peo-

ple were thus excluded from the new legal title and thereby denied

their formal land rights. By the 1880s, the Crown had been made re-

peatedly aware of the injustices that had arisen under the so-called

‘10-owner rule’. Parliament passed the Native Equitable Owners Act

in 1886 to provide a mechanism for the readmission of excluded own-

ers to the titles, so long as the land had not been partitioned or alien-

ated in the meantime.19 But the subsequent attempts of Ngati

Mutunga to gain the new-style legal rights to land were thwarted for

the following 14 years, largely through the actions of Crown officials,

while the land continued to be subdivided and put beyond the reach

of amelioration. In 1900, some Ngati Mutunga were at last able to

take advantage of the equitable owners’ provisions, and the situation

was partly rectified, but not all the land was still available for restora-

tion and not all rightholders were brought back into the titles of the

land that did remain.20

. Preferential quota: Those whom the court saw as ‘chiefs’ were given

larger shares and became the principal grantees. This took from the

people the power to decide their own leadership, and the leadership

came to depend instead on Government patronage and individual

wealth.

. Self-esteem: Native Land Court control of partitions, successions,

and alienations, whether by sale or lease, under statutory powers, en-

sured that even the grantees lost control of the land and their affairs.

The official owners became dependent on the court and the Depart-

ment of Native Affairs, and a dependency mentality was the obvious

consequence. We need not go into the extent of owner input in the ju-

dicial administration of Maori land. It is indication enough that, as

late as 1993, it was found necessary specifically to provide in legisla-

tion that, in the exercise of its jurisdiction, the court should have re-

gard to the owners’ wishes.
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. Litigation: Much Maori effort and money was spent in attending

court, and it became customary to debate issues in an adversarial

manner.

11.4.5 Lasting Prejudice to Maori Land

Again, setting out the considerable legislation on Maori land and all its

many effects would be too large a task to attempt here. However, of the

many lasting consequences, four stand out for their impact on the admin-

istration of the remaining Maori freehold land today:

. Ownership fragmentation: Arising from the desire to include all chil-

dren as successors, ownership fragmented in geometric progression

over generations to infinitesimal fractions. Under the customary sys-

tem, residents had the primary interest in the use of the land. The as-

sociational interests of absentees were provided for in the mainte-

nance of the cultural base (the facilities of the marae, for example).

Under a tribal title, there is no room for ownership fragmentation to

so clog titles as to inhibit effective use and development.

. Title fragmentation: Titles were partitioned to apportion land be-

tween the expanding family groups, achieving family severance but

leaving unworkable holdings.

. Absentee ownership: Most owners left for towns. From Rekohu, they

went to the mainland (assuming that they were ever on Rekohu and

not in Taranaki from the beginning).

. Acculturation: Though the system was imposed on Maori, and was

antithetical to custom, shares became proof of turangawaewae (iden-

tity, ancestry, and the right to belong) and were not willingly relin-

quished. For the same reason, the inclusion of all successors was fa-

voured, no matter how small the shares, and there developed a

regular opposition to the sale of land, even to one of the family. The

eventual result on Rekohu was the conversion of much Maori land

to ‘general land’. This gave more workable pieces to individuals and

nuclear families but put the land forever beyond the reach of the

tribe and its values. Alternatively, Maori had to finance the repur-

chase of former Maori land individually so that it could be farmed

by Maori families under the Pakeha land system. And, as this hap-

pened from the 1970s onwards, the dwindling base of Maori free-

hold land had to provide both support and a foothold for cultural
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belonging to an ever-growing number of people, both present on the

islands or, more numerously, scattered on the mainland. By the

1990s, only 11 per cent of the Chatham Islands remained as distinct

Maori land.

11.4.6 Finding

Rekohu was affected in each of the above respects. The question is only

one of degree. Accordingly, we find that tenure reform and conversion

from 1862 was an act of the Crown that was contrary to the principles of

the Treaty of Waitangi and prejudicial to the Ngati Mutunga hapu.

11.5 The Extent of Prejudice

11.5.1 The issue

The question now is : To what extent were Ngati Mutunga prejudiced?

11.5.2 The main argument – was the reform revolutionary or

empathetic?

The main argument for the Crown was that, no matter how large the im-

pact of land reform may have been elsewhere, due to its particular history

the impact on Rekohu was nominal at the time and gave vent to contem-

porary Maori aspirations. Ultimately, the Tribunal finds that the Crown’s

argument is not sustained, but we note that it was thoroughly developed,

and this opposing view of the claim materially helped us to reach a conclu-

sion. Crown researchers and counsel argued as follows:

. Maori themselves divided and apportioned the land from the mo-

ment of first settlement.

. Maori then made further divisions in response to the new economy,

setting aside land for potatoes and other cash crops for export. Later,

they divided the land on a larger scale for pastoral farming.

. Subsequently, the divisions were more emphatically delineated for

lease or sale to Europeans.

. The division of land by the Native Land Court in 1870 and the award

of defined blocks to individuals were the natural conclusion to a pro-

cess that Maori themselves had started.21
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11.5.3 Consideration of the argument

(1) Original apportionment

We have examined the initial Maori occupation of Rekohu. After taking

possession, the land was indeed divided between Ngati Tama and Ngati

Mutunga (and also between Kekerewai, Ngati Kura, Haumia, and other

hapu, but for current purposes the names of the internal or associated

groupings are immaterial). There was some shifting about and some

fighting between them, but eventually it was decided that one would settle

either here or there (though in some places, occupation was shared). Al-

though boundaries were not clearly defined, understandings developed

about how far one could go without upsetting the other. The matter is

slightly complicated by subsequent intermarriage, but broadly the two

main hapu identities, and the emerging hapu or extended family divi-

sions, were kept distinct, and there was no opposing force to compel them

to combine. They competed in trading.22

Further, in the course of time, and since there was no serious outside

threat, the hapu, or extended families, divided further. They had formed a

single group for the invasion, but once that was over they divided to oc-

cupy different parts, asserting or reasserting themselves as hapu in their

own right.23

We find all this to be entirely consistent with old Maori practice. It de-

scribes a regular pattern by which hapu expanded across the country or

entered new territory following migration. The extent of dispersal was

constrained only by the presence of a prospective foe, but in this case

there were only the Moriori and they had been enslaved.

(2) Market forces

Maori indeed adapted to supply new markets, but the change involved no

departure from traditional principles. Change was still on Maori terms. A

comparison may be made with the mainland. The mainland tribes

adapted to new market forces, but there was opposition to tenure reform

just the same. While families maintained their particular cultivations,

which did allow for some individual enterprise, large-scale horticulture

for transfer to settler markets was carried out mainly on pockets of com-

mon land and was treated as a joint effort with several families cooperat-

ing. The ‘group rhythm’ continued to apply. We can find no compelling

evidence of an overall shift to individual effort on Rekohu at this stage.24
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Pastoral farming introduced a major new concept of dividing land into

large enclosures. But the evidence does not support any change in think-

ing that might have justified the Crown’s tenure reform. The immediate

concern was that stock destroyed crops. Should stock be fenced in? The

easier and cheaper solution was to palisade the crops and to let the stock

roam. The evidence is that, on Rekohu, Maori did just that, using stock

markings to separate the intermingling herds of respective hapu once

they had been rounded up. There was no other reason to define bound-

aries for fencing, for, on the evidence of contemporary European observ-

ers, the hapu were not overly fussy about pasture maintenance. The stock

were seen as competent foragers, and there were problems only when

stock foraging affected choice food gathering spots or sacred sites.

Dog ‘trespass’, not stock trespass, seems to have been the main con-

cern, the latter being emphasised by Shand only on account of consequen-

tial raids. Maori had taken up numbers of dogs as pets, and sheep-worry-

ing was a problem. Inter-group tensions arose when the dogs responsible

for damage were from another hapu.

While the stock were often referred to as ‘belonging’ to one ‘chief ’ or an-

other, that represented only the Maori manner of speaking, the rangatira

holding everything for those entitled. Major jobs were still undertaken co-

operatively, and there is evidence that the clip was shared amongst the

stock-owning hapu or families. This is simply the traditional ethic being

applied to a new situation.25

(3) Alienation

When Maori came to lease lands to Europeans, there was more change.

This happened mainly between 1859 and 1864, when prospective run-

holders came from Canterbury. About half the island was under lease by

1867. Fencing requirements led to hapu disputes over boundary laying.

There was a round of boundary setting, with long straight lines dividing

huge sheep runs. Again, there is little compelling evidence that this

caused a shift from customary expectations.26 Such leases to Europeans

were common throughout much of the mainland, but they were still hapu

leases. They brought no desire for individual ownership. For instance,

there were hapu leases north of New Plymouth and yet this was the very

area where war broke out when the Governor sought to buy land from in-

dividuals and not from the hapu.27
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So also in Rekohu. Though much was made of evidence that the Euro-

peans treated with the ‘chiefs’ and not with an assembly of people, that is

simply how things were traditionally done. The ‘chiefs’ spoke for the peo-

ple, as Walzl noted, for example, in the case of Toenga.28 Conversely, there

is little evidence of meetings of the people to consider the leases, but those

seeking leases would not normally be privy to such meetings, where

Maori would consider the terms to be negotiated. There is evidence that

rents were not held by the ‘chiefs’ but sometimes distributed to the peo-

ple, both before and after 1870.29

The lessees would later complain of Maori presuming to use parts of

the land themselves. Hunt, for example, protested unsuccessfully to the

Government when Wiremu Wharepa and his brothers returned to graze

sheep on Pitt Island. The resident magistrate, Shand, considered that he

could not interfere with Maori insistence ‘on sharing a right to a run for

their own sheep’.30 This illustrates the persistence of customary expecta-

tions. In customary opinion, no one person could hold all the use rights

in any prescribed area. No doubt, Maori learnt quickly, but, even so, that

would be to accommodate the lessee and does not in itself demonstrate a

mental shift with regard to land rights generally. The tendency was for

lease runs to stand for respective hapu, but the hapu, rather than individu-

als, were still the underlying customary owners.

(4) Emigration

From 1867, Maori talked more earnestly of returning to Taranaki on ac-

count of the war and their land interests. Some had already gone. At the

same time, they were informed of how defined areas could be leased

through the Native Land Court. Maori needed the leases for travel costs

and they would also meet survey expenses. The lessees wanted certainty.

They had been to Wellington to hasten the arrival of the court. They were

also seeking to buy as soon as titles were arranged. The leases were then

defined by survey, which was necessary to take the matter to the court.

Ngati Tama agreed to lease or sell most of their land once titles were ob-

tained. Ngati Mutunga agreed to sell Pitt Island, but otherwise they sold

little and leased only 40 per cent of their land.31

Surveys represented a change for customary society. Even so, we can

find nothing in this to establish that Ngati Mutunga were willingly accept-

ing anything like that which the new land tenure system had in mind, or

that they had any idea of the consequences of such a scheme. Although

[200]

11.5.3(4) Rekohu

28. Document n3, pp 19–29
29. Ibid, pp 50–64; doc l1, pp 24–32
30. Shand to Colonial Secretary, 29

May 1861 (doc c3, vol 7.1, p 227)
31. Document n3, pp 24–42



the same applies to Ngati Tama, we refer only to Ngati Mutunga from this

point, because Ngati Tama did not return to Rekohu in any significant

numbers. The Ngati Tama lands that were not arranged for sale before

they left were sold soon after, and, as mentioned, they made no claim in

these proceedings. Ngati Mutunga mainly returned to the Chathams in

the mid-1880s.

11.5.4 Conclusion on the main argument

We do not accept the Crown’s argument that the tenure reform, when ap-

plied to Rekohu, was a natural extension of what had already been hap-

pening and that the impact was nominal as a result. We do not accept that

Rekohu Maori agreed to individual ownership, individual share trading,

or Native Land Court control of title devolution and succession, which

were the three key elements of the reform.

We now consider the extent of prejudice in practice, from the 1870

court sitting to the end of the century.

11.5.5 Initial impact

(1) Social change

The impact of tenure reform was immediate but became more noticeable

as time went on. It involved:

. a breakdown of the former social norms, a division of the people

from the leadership, and a division of the tribal society into ‘haves’

and ‘have nots’;

. bitter litigation in the Native Land Court over about 30 years ; and

. court control of Maori social and economic progress.

The extent to which land reform caused social breakdown can be de-

bated at length. Arguably, it would have happened anyway. As a clear re-

sult of land reform and tenure conversion, however, Maori lost the facility

to manage social change on their own terms, as they had done before.

(2) Initial impact from Taranaki land reform

The effect of the Government’s control of Maori land was first apparent to

Ngati Mutunga in Taranaki, where land reform during the course of the

war had devastating results. There, land was parcelled out by Native Land

Court judges sitting as the Compensation Court. Although the latter
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court was established under separate legislation, the shared bench

evolved principles and practices that bore obvious similarities in both

courts.32 Ngati Mutunga themselves received no land from this process,

but they were privy to the results for others. From their experience with

the Compensation Court and later developments, they would come to

learn that the ‘chiefs’ might expect more; that only the ‘loyal’ could be

guaranteed anything; and that followers of Te Whiti, which most of Ngati

Mutunga were, were not seen as loyal.

(3) How societal divisions developed on Rekohu

The division in Maori society resulting from land reform is illustrated by

following the progress of Wi Naera Pomare. An increase in the recorded

population on Rekohu, to 159 in 1886 suggests that most returned at that

time, though before and after then there was some journeying back and

forth. The return coincided with a meagre land award to Ngati Mutunga

in Taranaki, which gave them less than that necessary for their subsis-

tence.33

However, Pomare declared his opposition to Te Whiti and thus pre-

sented as a ‘loyal chief ’. The customary norm has then to be recalled that

rangatira soon ceased to be rangatira if they ceased to represent popular

opinion. There was no political leadership akin to that of a royal succes-

sion (ariki not necessarily being leaders). The rangatira depended upon

continued popular support. However, an effect of the Native Land Court

system following the land reform was that ‘chiefs’ could be secured in sta-

tus with or without the people’s support. This was achieved by official ap-

pointments, by appointments as land trustees, and by the making of gen-

erous awards as absolute landowners.

Whether the Native Land Court was right or wrong in awarding more

land to ‘chiefs’ (in what it called ‘mana awards’), and whether or not it did

so in every case, has also been debated, but that debate is irrelevant here.34

The pertinent points are that Pomare was given an official appointment

(he was a paid assessor for the court at the time that it sat on Rekohu in

the 1880s), that he was appointed as a land trustee (he was one of the four

who were appointed for the large Kekerione block, amongst others), and

that he was generously granted land in his own name (as will shortly be

seen).
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Other ‘chiefs’ were also put in on land grants, and they too would re-

ceive generous allowances for their mana when the relative shares of the

grantees were determined.

In 1870, the court applied its 10-owner rule to Rekohu lands. No more

than 10 owners could be recorded for any title. The rest were disinherited.

We need not go into the extensive debate on whether the court misap-

plied the law as set out in section 23 of the Native Lands Act 1865. Whether

or not the court misapplied the law, a major injustice was done. To the ex-

tent that persons were disinherited, and to the extent that the Crown was

aware of it, the Crown had to provide a remedy. The Crown cannot abdi-

cate its Treaty guarantee that Maori would continue to have the use, enjoy-

ment, and possession of their land by delegating responsibility to some-

one else. In this case, the Crown eventually intervened, but it acted too

late to effect an adequate remedy.

An illustration is the grant of 39,200 acres as the Kekerione block. The

people put up a reasonably long list of names of those with interests. The

court referred to its rule, and only four names were put in, Pomare

amongst them. Alexander Shand stated, ‘the natives wanted to put in a lot

of owners but Judge Rogan said there must be 10 owners only in each

block’.35 The court then represented to those present that these individu-

als would be trustees for all, but that was not the true effect in terms of the

law. Shand submitted to a later sitting of the court that :

Judge Rogan told them to put in persons as representatives of owners

with whom they could trust. At first they proposed to put in Naera only.

But afterwards they put three others with him.36

This statement by the judge was also cited by Maori who had been pres-

ent at the hearing and who later complained when the true effects of the

court’s awards became known. In 1887, for example, Wiremu Pi,

Hamuera Koteriki (himself a grantee), Rawiri Rakatau, and Tamati Te

Ura wrote to the Native Minister, noting that ‘We only regret that these

statements were not written down at the time owing to the assurance that

the so appointed grantees were to be Trustees for the rest of the people’.37

Animikera Te Haumaruoa, who had been present at the hearing, made a

similar statement in 1885:

All the lands on the Chatham Islands were adjudicated up in 1870 by

Judge Rogan and the names of the persons who had interests in the
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different blocks were shown and the court accordingly took them down,

and they are now on the papers of that hearing; out of these, certain per-

sons were chosen for insertion in the Crown grants, and Mr Rogan gave

them to understand that those whose names were in the Crown grants

should look after the shares of those whose names were not in the

Crown grants.38

Once successions were completed or the land was partitioned, however, it

was clear that, by law, those named were not trustees but the absolute and

only owners.

Accordingly, when in 1887 Kekerione was partitioned to some 24 divi-

sions, most passed to Pomare or to those of his family whom he nomi-

nated. The award to the Pomare family amounted to some 22,000 acres

out of 39,200 acres. One may ask why, if there were four legal owners, and

assuming they were absolute owners, the Pomare share was not a quarter,

or 9800 acres. The answer is that, in calculating relative interests, the

court augmented the Pomare share on the basis of mana. He was the main

‘chief ’, in the court’s opinion, or the most ‘loyal’. Thus, the court took con-

trol not only of the land but of the single most significant political and

spiritual element of Maori society – the assessment of mana.39

This was not the only block involved. In the Awapatiki block, Pomare

was awarded 7161 acres. The same happened for other ‘chiefs’ in the other

blocks. Not even the remote outcrops used by everybody for birding were

spared. The two most significant of these were Te Rangitutahi (‘the Sis-

ters’), which was awarded solely to Pomare, and Motuhora Island (‘the

Forty Fours’), which was awarded to the respective children of Pomare

and Hamuera Koteriki.

The large awards to the Pomare family and a few others appear not to

have been resisted until later, as the bulk of the people remained loyal to

Te Whiti, and he had cautioned his followers to boycott the Native Land

Court. It was suggested by the Crown that the majority of the people had

only themselves to blame, since they failed to turn up in court and defend

their interests.40 Also, the Crown suggested that, if the absolute owners

did not provide for the dispossessed, it was a personal failing on their part

and had nothing to do with the law.41 The feeling as expressed by Chief

Judge Fenton in 1867 that it was not the Crown’s duty to make its subjects

‘careful of their property’ (customarily that of others as well) or to do
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anything about it if they were not appears to have been fairly widespread.

As Fenton put it :

in my judgement it is not part of our duty to stop eminently good pro-

cesses, because certain bad and unpreventable results may collaterally

flow from them, nor can it be averred that it is the duty of the Legislature

to make people careful of their property by Act of Parliament, so long as

their profligacy injures no one but themselves.42

Many customary right-holders had a different point of view. From the per-

spective of Ngati Mutunga on Rekohu, the blame for the omission of peo-

ple from titles in the 1880s lay with those who did not follow Te Whiti’s ad-

vice and instead broke the boycott and entered the court to make claims

and obtain grants. In customary law, Te Whiti had to be right. In Treaty

terms, the question to be answered is : In this instance, whose law should

have applied, and what is the Crown’s duty of protection?

The result, which was also the result on the mainland, was the develop-

ment of the ‘haves’ and ‘have nots’ of the new Maori society, a handful of

‘chiefs’ with plenty and the bulk of the people with little or nothing. Con-

temporary observers on Rekohu, such as Deighton, describe some Maori

with substantial European houses and large flocks of sheep. Not much is

recorded of the remainder, save to say that there was now a good labour

force. Their condition appears to have been parlous. Little wonder that on

the mainland a new term, ‘moni rangatira’ (money chiefs), became fash-

ionable to describe those whose mana now depended on awards and rec-

ognition from the Native Land Court and the Government.

The essence of Maori society had been effectively destroyed. As noted

above, it was argued that those Maori who received shares should have

looked after the others in the customary way. Crown counsel suggested

that ‘there was nothing to prevent Maori “owners” from showing the

same consideration to those who had less than an ownership interest as

they did before the Land Court sat’.43 But in our view that rather proves

the point – the customary law had been supplanted, and, in the wake of

that action, there proved to be many things which prevented customary

relationships and land use from persisting as they had before the tenure re-

form. The Crown was directly responsible for the failure to ensure that ad-

equate checks and balances were put in place to secure the interests of the

community after the deliberate destruction of that community’s system

of customary right-holding.
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An answer to the problem, within the framework of the Crown’s re-

form, would have been a law that those named on the grants were trustees

only. No such law was provided, other than section 17 of the Native Lands

Act 1867, which provided for the recording of all owners’ names on the

back of the certificate of title, in addition to the 10 trustees named on the

front, but prevented people from dealing with the land (other than by

short-term lease) until it had been individualised. It has to be observed

that that could only have restricted the alienation of the land and was

counter to the immediate intentions of Ngati Tama and some Ngati

Mutunga leaders.44 The option of having their land placed under section

17 of the Native Lands Act 1867 was unlikely to have been raised, since the

court represented to Ngati Mutunga that the grantees under the 1865 Act

were trustees in any case, but were not restricted as to how they could deal

with the land. We do not think that the 1867 Act was an adequate protec-

tion in any case, but we note that it was unlikely to have seemed a palat-

able alternative in 1870, given the circumstances noted above. We further

question whether Ngati Mutunga’s need for ready cash to sustain them-

selves in Taranaki, in the aftermath of raupatu and the Crown’s failure to

provide them with sufficient of their ancestral land for even basic support,

should have been allowed to develop into a situation where they had to

sell land on Rekohu.

The Crown also advanced the fact that, to preserve the Maori landed in-

heritance, the court had the power to make land blocks inalienable, but

that that was not sought on Rekohu.45 These restrictions on alienation

would soon be shown to be of little value in any case – governments sim-

ply removed the restrictions when they were inconvenient.46 However,

that would not have been known at the time, so why did Maori not seek to

make their lands inalienable? Well, why should they have wanted to so fet-

ter themselves? Family could receive 22,000 acres in one block alone,

then why would they want to constrain themselves from selling the sur-

plus and living in luxury? Most Maori still lived in Taranaki, where

money was desperately needed, and the option to alienate this land,

which was not their ancestral land, and whether by sale or lease, had neces-

sarily to be kept open.

The complaints appear to have been as many as there were people who

were left out of land, not just on Rekohu but nationally. The Government

appears to have seen that its reform had gone too far, and, after much de-

bate and delay, legislation was finally passed to enable the award of lands
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in some blocks to be relitigated.47 There was no rehearing on Rekohu un-

til 1900, 30 years after the original awards. Bitter argument and litigation

and a complicated series of sales, successions, and further partitions had

occurred in the meantime and it was impossible to restore a reasonable al-

location to all who were entitled. Many of the landless were brought back

in on what remained, but some things could not be altered, and the succes-

sors of the original grantees maintained dominant shareholdings. In the

Kekerione block, the Pomare family retained the whole of its 22,000

acres.48 The Government in fact intervened to ensure that the Pomare

award could not be touched.

But there were other problems. There were now too many for the land

that remained, and in their despair the landless had taken to fighting

amongst themselves, a situation exacerbated by a court process that be-

came adversarial the moment they were forced to enter into it. It was nec-

essary to divide them. The result was a few owners with large shares, a

large number with small shares, and the fragmentation of title, in unwork-

able allotments, through a plethora of partitions. A fragmented title cre-

ated separate warring families. The tradition of family cooperation had

been destroyed.49

To provide some picture of the outcome of the rehearings, we again re-

fer to the Kekerione block as the most graphic illustration. There was first

an Order in Council that the award of 22,000 acres to the Pomare family

was excluded from consideration. That part was treated as sacrosanct, but

we do not know why. We suspect that it was a result of previous parti-

tions, and that the law did not permit the reopening of what were consid-

ered to be legal ‘alienations’, even where land remained in Maori owner-

ship, but the matter is by no means clear.50 In respect of 9632 acres, there

were a very large number of rival claimants, and they were organised into

28 groups. The 9632 acres were divided into 28 allotments, of unequal

size, one for each group. The balance area, a little over 7500 acres, was di-

vided into 60 divisions of various sizes, about half for individuals and half

for various-sized groups. Twenty-two of the 60 divisions were under 20

acres in area, and half of those were in turn less than 5 acres. All were cut

out in a mosaic of strips, so that, from the beginning, there were immedi-

ate problems of fragmented shares, uneconomic interests, and useless par-

titions. The same thing happened in other blocks, though generally, ex-

cept perhaps in one case, to a less marked extent.51
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There was no rehearing in respect of the Te Matarae and Te Awapatiki

blocks, as the whole of the former and most of the latter had been sold.

The applicants were simply advised that there was no point in proceed-

ing.52

The next stage was the scattering of the tribe abroad to find a living else-

where. With that came absentee ownership, but was absentee ownership

inevitable? Assuming large-scale alienation, and given the shift to large-

scale farming, it is likely that Maori would generally have ended up with

insufficient land for all. Given the subsequent worldwide trend to urbani-

sation, it is likely that Maori also would have shifted, but not to the extent

or in the same way as happened in fact. Had there been no tenure conver-

sion and title reform by the Crown, the customary tenure would still have

been stressed to accommodate these trends.

None the less, customary norms were readily adaptable, and the prob-

lem need not have been large. In terms of custom, those who left lost use

rights, but, as we have seen, the product from the soil would continue to

maintain the cultural base, to which all of the tribe could at any time re-

turn. Under the new system, the income accruing to the constantly frag-

menting shares would be simply posted to the mainland, or to wherever

else the people had dispersed.

Whatever the good or bad intentions of the promoters of the tenure re-

form, this much is clear – it was for Maori to develop their own structure

in response to change, and to develop their own standards and norms.

The two main consequences of the reform, as we see it, were as follows:

. It took the power from the cultural base and dissipated it beyond the

Chathams’ seas.

. It took away from the Maori tribal structure the right and power to

decide, and left certain individuals with limited power in a new,

non-customary, and exploitative framework.

The second effect was much larger than the first.

(4) Land loss

As mentioned, no claim was made for individual land losses. The Ngati

Mutunga claim was in respect of the general loss to the tribe. As men-

tioned also, the loss of parts of the former tribal lands was only one aspect

of the claim, but it is one that it had a significant impact on Ngati

Mutunga. There was no comprehensive survey of all alienations, but the

following emerges from the evidence:
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Those sales in the first 10 years after the first grants in 1870 that were not

arranged before the return to Taranaki included:

. 500 acres of Waikawa and two other islands in Te Whaanga in 1875;

. 6000 acres of Rangiauria (Pitt Island);

. 4118 acres out of 39,657 acres in the Otonga block in 1876;

. 1300 acres in the same block in 1878; and

. 1363 acres in the Kekerione block in 1878.53

We have not included the sale of the Wharekauri block, which was orig-

inally 55,000 acres. That block was mainly awarded to Ngati Tama, but

part was for Ngati Mutunga. We are unable to assess the size of the Ngati

Mutunga interest because the hapu allegiance of the original grantees is

not recorded.

In the subsequent decade, the Ngati Mutunga sales included:

. 1800 acres, being four of the partitions in the Kekerione block;

. 23,544 acres out of 30,867 acres in the Te Awapatiki block; and

. an uncertain acreage of the Matarae 4 block (it appears to have been

the greater part of the block).54

Of course, these sales were all by the few who had been put on the lands

in 1870, or their successors in title. They took place before numerous oth-

ers were added to the titles for some blocks in 1900. We note that the alien-

ations prevented rehearings and readmissions for the Te Matarae and Te

Awapataki blocks altogether in 1900. We have insufficient evidence of

sales outside of the kin group to make an assessment for the twentieth

century.

11.5.6 Overall impact

(1) The social cost

There is little more that can be said about the social consequences of the

tenure reform, except that the lasting effect was profound. It has led to so-

cial divisions ; constrained leadership; inhibited cultural development ;

led to an unequal apportionment of wealth; exacerbated tribal dispersal ;

prevented Ngati Mutunga from exercising their Treaty right to manage

their own affairs in accordance with their own preferences and to deter-

mine their own future and direction; and confounded those seeking the

appropriate Maori constituency for an area and its political

representatives.
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These effects remain evident today and constitute real constraints on

social and cultural development. The lasting impact is on the people as a

corporate entity. Some individuals can be shown to have gained in West-

ern, material terms. Others, the majority, lost. But the main loss was with

the tribe, and it is to the tribe that compensation should be directed.

Where the tribal structure is strong, then all who lost have the potential to

recover something in cultural terms.

(2) Land loss

As to land loss, some land passed outside the tribe, as described. This im-

pacts on the economic base of the tribe.

(3) The economic cost

As to the economic cost, we have noted the impact on the land that re-

mains. The four main headings are :

. ownership fragmentation;

. title fragmentation;

. absentee ownership; and

. the need to now respect Turangawaewae shares.

These continue to frustrate the efficient development of the land.

Added to this is the lost opportunity to avoid the above problems through

the development of tribal tenure along corporate lines.

11.5.7 Removal of the prejudice

We are empowered to make recommendations on the steps necessary to

remove the prejudice. In this case, we recommend compensation. We

make the following comments.

. The quantum should be negotiated, as is now standard, with leave to

apply for specific recommendations, but general and exemplary

damages are appropriate.

. The question of which group properly represented Ngati Mutunga

was not settled during the inquiry and would first need to be settled.

. The primary loss was to the tribe, and payment should be to the ap-

propriate representative entity for general tribal purposes.

. In considering quantum, and having regard to the impact of tenure

reform in other places, it is appropriate to consider that 11 per cent of
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Rekohu remains as Maori land compared to 7 per cent for New Zea-

land as a whole. Some additional land is held by Maori as general

land, but whether held as Maori freehold or as general land, the main

point is that none of it is tribal land available for general tribal

purposes.

. It has also to be considered that the effect of the dispersion of people

and absentee land ownership is more marked in the case of a remote

island.

The next chapter considers the effect of tenure reform in the context of

a remote island economy, and, under this same heading of tenure reform,

a further recommendation is made.

11.6 Specific Claim : The Hospital Block

Ngawata Page and others claimed, as successors of Mitai Pupu, that ‘the

hospital block’, Kekerione 1, subdivision 62, of some 23 acres was wrongly

taken for a public work.55

In 1924, four acres were sought for a hospital site, with the balance of 19

acres for pasturage for a milk cow, horses for the doctor, nurse, and visi-

tors, and for a vegetable garden. Mitai Pupu was the sole owner. He also

had other land interests. He agreed to sell the land for £400, which the lo-

cal committee recommended to the hospital board. However, the land

was taken compulsorily and he was in fact paid £335 10s, representing the

Government valuation plus 10 per cent.56

It appears there was no apportionment of lessor and lessee interests.

The lease may have been informal. Instead, the evidence suggests that the

lessee surrendered four acres for the hospital site and continued to use

and to pay rent to the hospital for the balance.

Since 1965, 23 sites have been cut out of the block, mainly for Govern-

ment and local body buildings, reserves, and houses. In 1989, the Depart-

ment of Survey and Land Information sought to offer back to Mr Pupu’s

successors the former works depot and buildings that were no longer re-

quired. Mrs Page sought the land for the successors living on the island

and she also sought a lease of the buildings. Since then, other Govern-

ment departments have shown an interest in the buildings.57

The offer-back arrangement reflects the Treaty principle that land

taken should return to source when no longer required for the purpose

[213]

Tenure Reform and Ngati Mutunga 11.6

55. Claim 1.4
56. Document j4, pp 3–13
57. Ibid, pp 14–18



[214]

11.6 Rekohu

WT: N Harris April 2001

0

0

100

100

200metres

200yards

S

N

EW

metres

yards

0

0

500

500

S

N

EW

Map 7 : The original hospital block and subsequent subdivisions



for which it was taken. The Tribunal has previously held that taking by

compulsory lease rather than through the acquisition of the freehold

would most fit with the Treaty of Waitangi, which promised Maori that

no land would be taken except by consent. This would ensure that Maori

continue to receive the capital gain by the effluxion of time, so that there is

no need for scattered successors to raise capital at the end of the life of the

works. The Te Maunga Railways Land Report focused on that necessary

to achieve the objective of ensuring that ancestral land is in fact assured to

ancestral right-holders to the extent practicable. It considered that the

process should be ‘used positively, to ensure that Maori are not prevented

from having ancestral land returned to them by the requirement to pay

full market value’.58

It cannot be assumed that Mitai Pupu was a free and willing vendor. At

the time, there was no real alternative to that of adopting the course that

he took, of seeking the best price. It was suggested that he agreed to the

lesser figure of the Government valuation plus 10 per cent, but that is not

clearly established, and, in any event, once more he had no option.59 The

formula was simply the standard fare for the compulsory acquisition of

Maori land at that time.

Mr Pupu had the benefit of the capital sum paid, but in this case it

would be reasonable if his successors did not have to meet immediately

the unearned capital gain in the land or the value of improvements. We

also think that in so far as Maori land was customarily held by the resi-

dents in a tribal area, the land should be entrusted to Ngawata Page and

Honey Thomas, who are the only successors still resident. It would be

held upon trust for the use, occupation, and benefit of such of the suc-

cessors of Mr Pupu as may reside on Chatham Island from time to time.

Such would be consistent with the Treaty. To accommodate modern

circumstances, there should be a power of alienation, by sale or lease

unrestricted as to the alienee, the proceeds to be used at the trustees’

discretion. The trustees would hold as joint tenants with a power of

appointment.

The compulsory acquisition of Maori land was contrary to the princi-

ples of the Treaty of Waitangi, being inconsistent with an express term,

but a practical approach needs to be taken to this topic. In this case, the

land was in fact taken under compulsory acquisition processes, and the

elements of apparent agreement are to be read in terms of the ultimate

power to take.
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We recommend that, to the extent that the law allows, the land should

return to Mrs Page and Mrs Thomas upon the trusts described, and with

time allowed for the payment of the value of improvements and, if need

be, part of the land value.
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12. CROWN ADMINISTRATION

12.1 What Are the Claims?

It was claimed that :

. Health, housing, and educational services were well below mainland

standards, and Maori farmers had not a fraction of the help given to

their mainland counterparts. The Crown had a Treaty obligation to

deal evenly to all, but Chathams Maori were virtually ignored.

. Maori were not properly represented in local and central govern-

ment and this was inconsistent with the partnership in the Treaty or

with equal citizenship rights.

. Tribal authorities were not properly supported to provide essential

services. For most of the time, Maori predominated or were at least

half of the population, but the Crown supported a European-domi-

nated council. Reform of the islands’ administration began in the

1980s, but the Crown barely consulted the tribal authorities. The

Crown then passed its Chathams assets to a trust but, contrary to the

Treaty partnership, denied representation on the trust to the tribal

authority.

In our view, in most of the complaints Treaty breaches are not appar-

ent, though the complaints may be valid in other contexts. However, three

Crown policy areas deserve special attention, being those relating to :

. Maori land;

. Maori fishing and subsistence reserves ; and

. the Chathams seas.

We will begin by seeking an overview of Government and Maori ad-

ministration systems and the problems important today on the relation-

ship between the two. We will then focus on housing, health, and educa-

tion. Finally, we will look to what we see as the three main issues, the land,

the fishing, and the Chathams seas.

Before doing so, however, we draw attention to two matters that make

the Chathams unique in the context of Treaty claims.

Although the Maori population of the Chathams is small, it is

significant in Chathams’ affairs. As a proportion of the local population, it

is the largest in the country. It is about 47 per cent of the total, which com-

pares with about 13 per cent on the mainland.1 Moreover, they have large
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numbers of relatives on the mainland, for whom the Chathams is now

their kainga tuturu (true home) and their turangawaewae (place to

stand). This is so for both Moriori and Maori, but Moriori probably have

a higher proportion of their people on the mainland.

Further, Maori own about 11 per cent of the land, compared with the ap-

proximately 7 per cent Maori own on the mainland.2 The difficult title sys-

tem under which that land is held reduces productivity and housing stan-

dards and the ability to recover rates. Accordingly, it affects Chatham

Islanders as a whole, for the farming economy, which is fragile on a re-

mote island, requires the maximum use of all useable land.

In this chapter, the context requires more references to the second

name that Rekohu acquired, ‘the Chatham Islands’ (or ‘the Chathams’),

and that thirdly acquired, ‘Wharekauri’. In this chapter as well, ‘Maori’ in-

cludes Moriori, unless a distinction is made.

12.2 Government and Maori Administration

12.2.1 The resident magistrate and the Maori runanga

A resident magistrate with judicial and administrative powers introduced

regular administration to the Chathams from 1853. In 1864, a Maori ru-

nanga was appointed. The background to the runanga is as follows.

Governor Grey restructured traditional runanga to administer services

and to enforce English law in numerous places where officials could not

be effective without tribal support. The extent of runanga operations on

the Chathams is not known; records merely mention, in passing, its man-

agement of stock trespass and the worrying of stock by dogs.

The runanga system was short-lived. Once the Crown established con-

trol of the country in the course of the New Zealand Wars, the runanga

were disbanded. The Wharekauri runanga was no exception. Chathams

Maori were known Te Whiti sympathisers, and Te Whiti’s policy of Maori

control of Maori areas was no longer acceptable to the Government.3

12.2.2 Participation in central government

For some 85 years, the Chathams stood outside the development of re-

sponsible and representative government. The provincial government sys-

tem that operated until 1876 did not apply there. Nor were they able to
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vote for the national legislature that operated thereafter, until 1927. The

Chatham Islanders simply continued with the resident magistrate system,

without voting rights, but in 1927 Europeans were included in the Christ-

church electorate and Maori and Moriori in Western Maori. The Western

Maori link was undoubtedly due to the historical connection with

Taranaki.

There is no evidence that anyone complained at the time of the lack of

political representation until 1927. The denial of political rights appears to

have been matched by relief from political duties, and the people seem to

have been content with a law of their own. Some recognition of ‘the

Chathams way’ was the Chathams Islands Act 1881. The Governor could

declare certain Acts as operable in the Chathams, but only upon the re-

quest of a majority of the adult males. It is not known what Acts the adult

males agreed to let in. There is only a reference to dog tax and dog

registration.

Not even a county council was established until 1925. 4

12.2.3 Local administration through the Wharekauri Maori Council

Maori and European populations were roughly equal at the turn of the

century, as they are today, there being then 203 Maori or Moriori and 207

Europeans.5 At first, there was a chance that local administration would

be divided between them. Maori were the first to formalise a system of lo-

cal administration, but the Europeans were not inclined to be involved.

The background is as follows.

Maori management of Maori affairs was presumed to be a right from

the beginning of colonisation. It was also assumed that they would govern

Europeans entering their districts. From 1852, the Constitution Act of that

year envisaged Maori districts under Maori administration, and the ru-

nanga system was introduced. However, after the ensuing wars through-

out the North Island, thoughts of Maori districts were abandoned.

But Maori continued to seek local autonomy in defined areas. The

Maori King in the King Country, Te Whiti at Parihaka, Keepa Te Rangi-

hiwinui at Whanganui, and the Tuhoe people for the Urewera country all

illustrate this. However, the Government merely tolerated such pockets of

independent administration until control could be taken in time. By the

end of the nineteenth century, Europeans had so spread throughout the
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country that the prospect of self-determination in geographic domains

was slim.

None the less, Maori still expected to control their own communities

even where their district was dominated by Europeans.

At this time, a Maori group proposed the formal recognition of Maori

community administration, but under the Crown. This was the Young

Maori Party, which was formed by secondary school students of Te Aute

College. The college, opened by missionaries in 1852, had received Whare-

kauri pupils. One was Maui Pomare.6 Another pupil, from Taranaki but

with Wharekauri connections, was Te Rangi Hiroa.7 These two, together

with the most prominent party member, Apirana Ngata, were each to

graduate from university, enter politics, and be decorated for their

services. Pomare, Hiroa and Ngata argued that Maori councils should

manage Maori communities. This was eventually provided for in the

Maori Councils Act 1900.

In 1902, Pomare, then a medical practitioner, established such a coun-

cil on Wharekauri. It was like the earlier runanga but could pass regula-

tions for community control. It could also promote housing, roading,

water reticulation, and similar schemes. However, Pomare focused the

Wharekauri council on general welfare projects such as house mainte-

nance, sanitation, diet, and vaccination. Like his father, he objected to Te

Whiti’s stance and opposed the continuing supply of produce and money

to Parihaka.

Pomare’s involvement with the council ceased after his election to Par-

liament in 1911. Little is known of the council’s subsequent role. The

Maori councils generally had little funding for their projects, and passing

reference is made to a loan sought by the Wharekauri council for roading.

However, there was European opposition to the loan – they may have

thought that the council was assuming a local authority’s powers.

Despite its low profile, the council continued to exist, in various guises,

almost to the end of the twentieth century, as shall be seen.

12.2.4 Local government administration

Just as Europeans would not participate with the Wharekauri council, so

also were Maori uncooperative over the formation of a county council. In

1901, at about the time that the Maori council was established, the islands

were also declared a county under the Counties Act 1899 – but a county

[222]

12.2.4 Rekohu

6. Claudia Orange (ed), The
Dictionary of New Zealand Biography,
5 vols, Wellington, Department of
Internal Aäairs, 1990–2000, vol 3,
pp 404–407, ‘Maui Wiremu Piti Naera
Pomare’

7. Ibid, pp 72–74, ‘Peter Henry Buck’



council was not actually formed until much later. A proposal to form one

went to a vote in 1902, but most Maori voted against it.8

A county council was eventually established in 1925 but Maori would

not pay land rates. The objection to rates may have been part of the gen-

eral objection to the establishment of a county, but equally it may have

reflected Te Whiti’s injunction to his followers that they should not pay

rates (at least at Parihaka) until the confiscated land in Taranaki was

returned.

Nationally, there was another objection to rates. In some places,

councils also levied the people under the old koromatua (heads of family)

system, but we do not know if the Wharekauri council did so. In many

places, there were objections to being levied twice. Whether the Govern-

ment’s local authorities would service Maori communities was also

doubted.

Owing to low land values and the small population, the return from

land rates was not likely to be large, and in the end the county council re-

lied mainly on wharfage charges, with a low rate to support the cottage

hospital, which was established in 1924. Rating was eventually abandoned

altogether in 1936.9

12.2.5 The Maori council and the burgeoning of runanga

The Wharekauri council appears to have declined as an effective body. As

mentioned, the Maori councils were voluntary organisations that had no

regular Government funding. While the councils provided services for

Government departments on occasions, the Government was increasing-

ly opposed to this perceived form of separatism. In remote areas, even vac-

cinations came to be administered through schools, although this was

also to encourage Maori to send their children there. Te Whiti’s followers

were opposed to Government schools. Some Maori councils actively es-

chewed Government assistance so as not to compromise their perceived

independence.10

Still, the Wharekauri council lived on. In 1945, it became a tribal com-

mittee under the Maori Social and Economic Advancement Act 1945,

which replaced the Maori Councils Act 1900. The objectives set out in the

new Act were no less grandiose than those in the preceding Act, but there

was still no funding for them. By 1962, most Maori had shifted from their

kainga tuturu (true homes or traditional villages), and many even lived
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outside their true tribal areas. In that year, the tribal committees were reor-

ganised as Maori committees under the Maori Community Development

Act 1962. Tribal association was no longer a prerequisite to membership

(although in practice it rarely had been). The current New Zealand Maori

Council structure was established by this Act.

Dissatisfaction with the Maori committees was apparent by the 1980s

due to ineffectiveness through insufficient funding. It was also due to a re-

newed interest in tribalism. The old runanga were re-established as corpo-

rate agents for the tribe under the Runanga Iwi Act 1990. The Act was

soon repealed, but the momentum that it had sought to harness could not

be stopped. Runanga and other tribal bodies were established with expec-

tations of funding through the delivery of Government services, participa-

tion in the Maori fisheries settlements, and the prospective settlement of

Treaty claims.

Unfortunately, in some areas runanga burgeoned in competition, and

it was not possible to tell which runanga was the proper voice for any par-

ticular tribal constituency or how large or small any constituency was.

The Runanga Iwi Act had been designed to prevent just that situation,

leaving it to the Maori Land Court to settle disputes as to the appropriate

Maori ‘voice’ for an area. But the Act was repealed when Maori objected

to the empowerment of the court and the criteria for determining dis-

putes. Unfortunately, nothing was put in its place and it became impossi-

ble to know which group to deal with. That problem has still to be re-

solved. On the Chathams, there were soon two organisations claiming to

represent Ngati Mutunga and two claiming to represent Moriori.

The committee that was the successor to Pomare’s council on Rekohu

appears to have been subsumed by this 1980s process.

12.2.6 Issues

At this point, four issues are referred to :

. Research submissions implied that the Crown did not sufficiently as-

sist the Maori council to achieve its statutory objectives. That seems

to have been the case, but, even assuming that the Crown was

obliged to assist the council, it has not been established that the coun-

cil sought or expected that assistance. However, it is known that sev-

eral councils eschewed Government money so as not to compro-

mise their perceived political independence.
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. The failure to provide electoral representation before 1927 was also

referred to. Clearly, this was a breach of Treaty principles, but no last-

ing prejudice calling for some remedy today has been established. It

has to be borne in mind that all Chatham Islanders were treated the

same way, and it has not been established that Maori, or Chatham

Islanders as a whole, saw themselves as prejudiced at the time. It

seems that they may have felt relieved.

. Moriori made the point that the link to the Western Maori electorate

may have suited Maori but that it has never suited them. In so far as

the electoral system strives to maintain communities of interests,

they have a valid point. They have the option of the general roll, but,

because Moriori are the same people as Maori, they have a right to

be represented through a Maori roll if they so choose. Many now

have connections with the South Island and would opt for the South-

ern Maori electorate. Some claim ancestral links with Mahia. It is not

possible to accommodate all communities of interest in a national

electoral system, but there is room for Maori and Moriori to canvas

their concerns before the independent Electoral Boundaries Com-

mission, as they have done. It seems to us that the Crown has done

all that it could reasonably do in this case, and that no Treaty breach

has been established.

. Some claimed that Maori were inadequately represented on the for-

mer Chathams county council and for this they blamed the ward sys-

tem. The respects in which that system may have been prejudicial to

Maori or Moriori were not clear to us. Some initial distancing of the

council and Maori may have been due to the historical differences

described. earlier. The refusal by Maori to pay rates to the county

council, and subsequent moves by the council in the 1920s and 1930s

to take Maori land for the non-payment, no doubt added to the con-

frontational attitudes.

Eventually, Maori came to participate in council affairs. We were

not made aware of any current dissatisfaction. It was not suggested

that Maori are likely to be prejudiced under the new regime estab-

lished in 1995, to which we will shortly refer. There were no sugges-

tions for the further reform of the council, for example, by providing

for ethnic representation, as with the national electoral system.

In 1982, rating was brought back. Today, the outstanding problem

is that the Maori land system, with its preponderance of absent or
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deceased owners, makes the collection of rates difficult, unless the

land concerned is occupied and in use. We will come back to that

problem when considering issues relating to Maori land.

12.2.7 Administrative reform

In the 1980s and 1990s, the Government conducted reviews of the central

and local administration of the islands. Maori claimed that they were not

adequately consulted and that their interests were not adequately re-

spected. Later, when the Government appointed a body to administer cer-

tain services and assets for the Chathams, Maori claimed the right of rep-

resentation on that body. That request was denied, and Maori say that the

denial was wrong. There is a core issue here about the relationship be-

tween Maori and the Crown (and those to whom the Crown delegates re-

sponsibilities), but we will confine ourselves to the matters that were

raised and argued.

The administrative reviews to which the complainants referred were :

. 1984–86: Review of servicing, economy, and administration by a Cab-

inet-approved review team comprised of officials. This in turn led to

an advisory group of officials, headed by the county chairman,

which was formed in 1986 and disbanded in 1987.

. 1988–89: Ngati Mutunga were behind a petition of 186 islanders seek-

ing an independent review of land administration. They sought to

do the review themselves, but the Government appointed independ-

ent consultants. The consultants delivered their report in June 1989.

. 1990: A board was appointed to give effect to the proposed economic

reforms. In time, this became the Chatham Islands Enterprise Trust,

to which reference has already been made. Amongst other things,

economic reform required a consideration of the quota manage-

ment reform of the fishing industry (which began in 1982 with a mor-

atorium on new entrants) and the interest of Chatham Islanders in

the Chatham seas. At the same time, a consideration of the adminis-

trative arrangements led to the Chatham Islands Council Act 1995,

which has also been referred to earlier.11

With regard to all of the above, Maori claimed to have particular inter-

ests in the following:

. Land title reform: To advance the interests of occupiers as against

mainland absentees.
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. Fishing reform: To provide for native customary interests.

. Constitutional status: to gain recognition for Maori as Treaty part-

ners with the Crown. (As mentioned, although Ngati Mutunga are

not the indigenous group, with Ngati Tama they dominated the

Chathams when the Treaty was executed.)

. Ethnic subscription: Maori were about half the population.12

12.2.8 Issues

We now look briefly at the key administrative issues :

. We are not overly concerned with the first review. The principles gov-

erning the relationship between Maori and the Crown were not es-

tablished in the mid-1980s. It is now settled law that there is a special

relationship between Maori and the Crown in which both must act

towards each other with the utmost good faith. This will ordinarily

require consultation with Maori where there are particular Maori in-

terests at stake. Equally, it requires Maori cooperation with the Gov-

ernment. In the first review, there was little consultation with the

Wharekauri Maori committee. But that is now water under the

bridge. No lasting prejudice for which some remedy might be recom-

mended was established.

. In the second and third stages, matters had changed. The Govern-

ment had sought to give practical effect to Treaty principles by de-

volving services to Maori and by recognising their autonomy in the

administration of their affairs through runanga, as earlier described.

Maori complained that they were still not adequately consulted, or

empowered, in the 1988–89 review, although by that time they had

formed their runanga, which aimed to represent both Moriori and

Maori under one body. They also complained that the ruanaga had

sought a review of the administrative arrangements and they had

offered to do the review themselves, but the Government had ap-

pointed outside consultants.

On the evidence, it appears to us that consultation with the

runanga could have been better, but there were disputes amongst

Maori and consultation was difficult. We are not critical of the Gov-

ernment for not appointing the runanga to do the research. There

was a dispute about customary fishing rights at the time, in which

Maori had interests that were not the same as those of other
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islanders. Fairness required the appointment of persons from out-

side who could be seen as impartial.

. There was then criticism of the fact that the consultants proposed

how Maori might structure their own arrangements to overcome di-

visions. We are not critical of the consultants. There were divisions

within the Maori community and it appeared that something had to

be done. If the consultants were required to consider the administra-

tion of the islands as a whole, then Maori administration had also to

be reviewed. Good faith between Maori and the Crown requires that

both sides should be willing to submit to scrutiny. If either side was

unhappy with the consultants’ recommendations, they were not

bound by them, but each was obliged to give earnest and honest con-

sideration to any problems exposed and the recommendations put

forward. We are not satisfied that Maori responded adequately to

the consultants’ report by considering how their differences might

be mediated.

However, the nub of the complaints, as we see it, is that, as a result of

the reviews, a body was proposed to take control of the Government’s in-

terest in certain assets and services and to administer them for the future.

Despite runanga requests, Maori were not given representation on that

body. That raises questions of empowerment rather than consultation,

and we consider this matter below.

12.2.9 The Chatham Islands Enterprise Trust

The Government appointed the founding members to a board to take con-

trol of the assets and services that the Government had previously man-

aged at a substantial loss. That loss was somewhere in the order of $5 mil-

lion per annum. The thought was that, using best commercial practices,

persons from the private sector might be able to manage the services at a

profit. Later, responsibility would pass to the Chatham Islands Enterprise

Trust, a charitable trust for the benefit of all islanders. There was provi-

sion for trustee elections, but no specific provision for Maori representa-

tion on the trust. The trust eventually succeeded in converting loss to

profit, and it still operates today. It does not compete with private inter-

ests but endeavours to encourage local islanders to take over business op-

erations. The trust also received certain new fishing quota as new species

were brought into the quota management fishing system, and it now
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allocates use rights to local islanders while holding the corpus for future

generations of islanders.13

Some of the claimants considered that the trust was in competition

with Maori bodies or that it did not provide for Maori bodies in these ar-

rangements. Maori bodies now lease quota from the Treaty of Waitangi

Fisheries Commission and, for greater viability, have an interest in quota

held by the trust.

12.2.10 Issue

We now consider whether the Crown acted in good faith and gave proper

consideration to Maori interests when transferring its assets and responsi-

bilities without ensuring provision for Maori representation on the body

that was formed.

Some Maori stressed that people had all become one on the Chathams.

It was further implied that ethnic distinctions had resulted from the

spread of some mainland Maori disease. This is not directly in point, but

it was seen as important and we deal with it first.

We have no doubt that common identity is a desirable Treaty goal, but

we equally consider that cultural subscription is allowed for as well, and

does not, and need not, detract. The task is to define the roles of different

spheres. What belongs to the Maori world, what belongs to the whole com-

munity, and what kind of relationship is required? Officials gave some rea-

sons for declining representation that were not sound. For example, their

opinion that, as a matter of principle, matters could not be arranged along

racial lines was a somewhat facile treatment of a complex relationship

problem; but that does not mean that there were no other good reasons.

Having said that, we confine ourselves to the particular case.

The case for Maori representation was spread over a range of different

opinions but appears to have been substantially the following:

. Maori had interests to protect as major landowners and through hav-

ing a vested Treaty interest in the fisheries.

. Maori were about half the population, and a Chathams body that ex-

isted without them on it would be Eurocentric in appearance and

philosophy.

. Maori should participate in developing commercial strategies for

the benefit of the island as a whole.
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. Maori and the trust should cooperate in planning commercial strate-

gies or at least should not so compete as to compromise what the

other was doing, and representation would assist in this.

The case against representation was substantially as follows:

. Maori had particular interests that could conflict with the interests

of others, and an impartial body was required that would fairly con-

sider the interests of all.

. At the time of assuming responsibilities, the services were operating

at a substantial loss and there were doubts about the viability of the

island economy. The best in economic expertise was required.

. Cooperation and common philosophy could be met by adequate

consultation with interest groups, including Maori, and no one was

denied the opportunity to canvass the trust.

. When surveyed by the trust, most Maori supported the current struc-

ture and considered that the best person for the job was the most im-

portant factor in appointing members.14

We consider that the particular circumstances were such that the case

for impartiality and expertise was the most important consideration in

this instance. There is no evidence, and there was no suggestion, that

those whom the Crown appointed were other than competent and impar-

tial. The appointment as chairman of a Queen’s Counsel who, although

not an island resident, had had a long association with Chathams affairs

was propitious in that respect. The formation of a trust was also propi-

tious, the trustees being obliged to treat evenly between all sections of

beneficiaries and to be conversant with their circumstances.

Accordingly, we consider that bad faith on the Crown’s part has not

been established and that there were good reasons for not providing for

Maori representation.

12.3 Housing, Health, and Education

Government services to Maori were constrained by long and uncertain

sea voyages, the reluctance of service providers to take such an isolated

posting, and the perceived uncertainty of island economies. There was no

regular shipping before 1959, seaplanes were contracted for passenger ser-

vice only in the late 1950s, and an airstrip was not developed until 1968.
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12.3.1 Housing

On the evidence in historical surveys, housing conditions were atrocious

for most Chathams Maori and Moriori well into the twentieth century. At

the end of the preceding century, the rise of the fishing industry attracted

Maori to Owenga, Te One, and Kaingaroa, but, because the land had been

sold, squatter shanties developed. In the 1940s, officials continued to de-

scribe Maori homes as shanties, shacks, or hovels. The houses were gener-

ally crowded and without baths, toilets, or water storage. Tuberculosis

was thought to affect more than 40 per cent of the people. However, a few

Maori – those given large land awards – had good homes.

On the mainland, the 1940s marked the start of the great era of State

housing. Maori State housing was targeted to farm development schemes,

Maori in urban environs (soon to be the majority), and Maori who were

employed.

On the Chathams, there were no farm development schemes, no urban

environs, limited employment opportunities, and, consequentially, little

Maori state housing. For Maori or Moriori on the islands, housing had to

be tied to employment in either farming or fishing.

Maori land tenure has been hopelessly inadequate to cope with hous-

ing and farming requirements ever since the Crown’s tenure reforms.

With that and restrictions that go back to the Town and Country

Planning Act 1953, it has been extremely difficult to partition house sites

on the Chathams. We will deal with the land question later.

On the mainland, secure titles were not a problem for urban Maori

seeking the advantageous Maori Affairs loans. The Crown provided the

land or lent on private subdivisions. With family benefit capitalisation, de-

ferred payment licences, and the like, many urban Maori had scarcely the

need for a cash contribution either. All they needed was regular employ-

ment to service the debt. But that could not be guaranteed on the

Chathams.

Chathams housing schemes, proposed from the 1940s, fell prey to the

lack of timber and tradesmen, high freight costs, lack of Crown land, and

lack of employment opportunities and to problems over town planning

laws and Maori land. No solutions could be found, despite the political

protestations of the member of Parliament for Lyttleton, Norman Kirk,

and officials in the Department of Maori Affairs. In 1961, it was found that

17 applications for housing loans that had been filed in 1949 still lan-

guished in the offices of that department. The most that could be thought
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of was that, if the islanders moved to the mainland, something could be

done for them. (We do not accept submissions that there was a policy to

force Maori to the mainland. We think that the general housing policy

was simply insufficient to cope with the island situation.)

In 1973, it was proposed to treat the Chathams as a special case where

normal loan criteria could not be applied, but, due to an economic down-

turn, an envisaged Maori housing scheme on Crown land at Waitangi did

not proceed. However, some scattered homes were built using Maori

Affairs loans for those Maori who could untangle the web, or from private

initiatives. Others found their own way of building homes. But most fami-

lies left the islands.15

12.3.2 Issue

Chathams Maori were certainly prejudiced in the application of the

Crown’s policy for providing homes, but the question is : What can be

done about it now? A major cause of prejudice was the Crown’s land ten-

ure reform, which we will return to later.

12.3.3 Health

There was no resident medical officer on the Chathams before 1904. Prior

to then, such medicines as the Government provided were dispensed

through schools. After 1904, there were considerable difficulties in main-

taining a resident doctor, since few wanted to go to the Chathams and

most who went did not stay long. There were extended periods when the

position was vacant. From 1911, the Public Health Department sent dis-

trict nurses to rural areas, but there is no record of such nurses in the

Chathams. The Maori councils served as Maori health councils under the

Public Health Act 1920, but the Wharekauri Maori Health Council, which

was formed in 1929, does not appear to have met.

A local committee under Dr Edward Ellison, a South Island Maori, ac-

quired the site for a hospital in 1924, and a cottage hospital with room for

a resident nurse and two patients was built in 1925. From 1927, the North

Canterbury Hospital Board took control of medical services in the

Chathams. The board gave the doctor £100 to treat the ‘indigent’, but all

others were expected to pay.

Medical registrars were appointed from Christchurch Hospital after
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1937, but, even with incentive payments, bursars from Dunedin Medical

School still had to be directed to go there for some service to be main-

tained. In 1949, the hospital was handed to the missionary sisters of the So-

ciety of Mary and services improved thereafter.

A dentist visited annually from about mid-1930, but there was no an-

nual visit by a school dental nurse before 1951.16

We will consider health issues in conjunction with educational

matters.

12.3.4 Education

Missionaries provided the first European education on the Chathams.

Government education was hampered in the latter nineteenth century,

and perhaps the early twentieth century, by the reluctance of Te Whiti’s

followers to submit their children to any form of State education. How-

ever, by 1932 there were 146 primary school pupils, of whom 81 were

Maori and 65 European.

There is not now, and there has never been, a secondary school on the

Chathams. Primary schools were small and scattered due to the difficult

roads. One-teacher schools predominated, the Government requiring a

roll of only nine for a school and a certificated teacher. Those in remote

parts were enrolled in the Correspondence School, including those on

Pitt Island when the roll there fell below nine in the 1950s. There were

seven schools in the 1940s, but the number reduced as the roads were im-

proved and school buses were introduced. Many persons testified to the

dedication and quality of most of the teachers. A manual training centre

opened at Te One in 1958.

We need not go into the complaints that the Maori language was not

taught and was proscribed. The Tribunal has addressed that issue nation-

ally. The missionaries had taught in the Maori language, but the Govern-

ment was concerned to stamp it out.

Our consideration of secondary tuition is handicapped, as no figures

were produced comparing the numbers who enrolled for correspondence

and boarding schools or describing the levels of academic achievement.

However, many complained that no secondary school was provided.

They described the emotional and financial difficulties involved in send-

ing children to boarding schools in what, for the children, was a foreign

country, and from which they often cannot return more than once a year.
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Roll sizes required for a district high school with an adequate curriculum,

like those built in parts of the mainland after 1940, and the lack of good

roads to aggregate the children were obvious impediments. In 1960, there

were 13 children at boarding schools, but we have no figures for the num-

bers enrolled in the correspondence system. Nor do we have figures for

the numbers of adults who are said to have gone to the mainland for the

children’s education (and equally, perhaps, for employment).

The State’s provision of one return air fare for children attending board-

ing school compares with free school buses for mainland children.

Chathams children, like all rural children who had to attend boarding

school, received an additional $100 per annum and Chathams children

also received 50 cents a day during first- and second-term holidays if they

were unable to return home, and a $60 contribution to their fares if they

were. To assist with boarding fees, private scholarships were available for

some children, particularly Maori children after 1960, through the Maori

Education Foundation. (The foundation was funded from unclaimed

Maori land dividends with Government subsidies.17)

There appears to have been a lacuna in teaching farming and fishing

skills.

12.3.5 Issue

The issue here is whether the Crown failed to provide health and educa-

tional services that Maori might reasonably have expected in terms of the

Treaty of Waitangi.

First, we distinguish the findings in the Muriwhenua Land Report. In

Muriwhenua, the Crown failed to provide development services that

Maori in that district had reason to expect from promises made or

implied when the Treaty was signed and lands were transferred to the

Crown. Nearly all the land was given over with that expectation. Here,

there were no equivalent promises or land sales.

Looking broadly at the evidence, which has been very briefly summa-

rised above, we consider that the Crown did substantially all that was rea-

sonably practical at the time. Claimant witnesses described at some

length the hardships and miseries they had to endure on these remote

islands. We have no doubt that the experiences described were real and

that there was considerable suffering as a result. None the less, the level of

aid and servicing was dictated by economic realities : the remoteness of
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the islands, the comparatively small population, and the size of the

national budget. The claimants did not establish that the conditions to

which they referred were any more serious than those endured by other

Maori in remote parts of the mainland. To the extent that the conditions

may have been worse, they were probably proportionate to the degree of

remoteness and not to a lack of Government concern. It appears to us,

from hearings in other parts of the country, that in some respects condi-

tions were less serious in the Chathams, and that Maori housing and

other social conditions in other places remain worse to this day.

Nor did the claimants establish that the Government servicing for

Maori was any less than that for the islanders generally. There was equal-

ity of treatment in that all were free to suffer equally.

In reaching these conclusions, we substantially accepted Crown coun-

sel’s submissions.

12.4 Land

We have already considered that Maori land tenure affected and contin-

ues to affect Maori housing. We now consider its impact on Maori

farming.

Farming provided the main income for the islanders generally, though,

when compared with the mainland, farming was marginal due to trans-

port problems. With the rise of the blue cod industry in 1910, many island-

ers turned to fishing. Later, as more and more mainland trawlers com-

peted with the islanders’ small craft, the islanders tended to combine

farming and fishing operations in order to survive.

Farming was constrained by erratic sea transport, high freight charges,

high wharfage fees, and inferior roads. These constraints were major dis-

incentives to increasing production. Farming was mainly for wool and

meat. Dairying began in the 1920s, but the small cheese factory at Te One,

which produced about 60 tons annually, closed during the depression.

Regular shipping was improved after 1959 when the Government con-

tracted with a shipping company to make a minimum of 15 trips a year,

and more as required in the wool and stock marketing season. From 1968,

the Government also subsidised an abattoir that had opened in 1964, and

it also subsidised air freight for chilled meat. Chathams farming thus sur-

vived, but it was seen as heavily dependent on Government support.
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However, the Maori land title system was the major impediment to

Maori farming. Nationally, from the nineteenth century the title system

developed the four main features described in the last chapter, but which

bear repeating:

. Ownership fragmentation: Arising from the desire to include all chil-

dren as successors, land ownership fragmented in geometric progres-

sion over generations to infinitesimal fractions.

. Title fragmentation: Titles were partitioned to apportion land be-

tween expanding family groups, achieving family severance but leav-

ing unworkable holdings.

. Absentee ownership: Most owners left for towns. From the

Chathams, they went to the mainland (assuming that they were on

the Chathams to start with, not in Taranaki).

. Acculturation: Though the system was imposed on Maori, and was

antithetical to custom, shares became proof of turangawaewae and

were not willingly relinquished. For the same reason, the inclusion

of all successors was favoured, no matter how small the shares, and

there developed a regular opposition to the sale of the land, even to

one of the family.

Rationalisation for farming, as begun in the 1920s, required the

following:

. Title consolidation: The rejoining and refashioning of titles for work-

able and economic units.

. Farm development schemes: The vesting of consolidated titles in the

Department of Maori Affairs for communal farming under resident

farm managers and families of farm workers, or for individual farm-

ers on long-term leases with departmental supervision.

. Individual leases: Leases to individuals of one or more blocks were

granted by a meeting of owners.

. Incorporations: The vesting of all shares in one or more blocks in an

incorporation to manage the land as a company.

. Trusts: The vesting of all shares in one or more blocks in trustees to

manage for the owners.

Particular constraints included:

. ‘White anting’: The alienation of key blocks leaving unworkable

severances.

. Informal occupations: Time-honoured usages by particular persons

averse to any change that might threaten their continued use.
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. Town planning: From 1953, town planning prevented farmers from

partitioning their Maori land shares for house titles that could be

used as security for home loans.

. Share control: Those partitioning shares for house sites might lose

the shares required to dominate meetings of owners to secure lease

renewals of the balance block.

Rationalisation for farming, by any of the methods described, required

loan money before all else. Finance came from a finite annual sum allo-

cated through the Board of Maori Affairs. Nationally, Maori competed for

the limited resource, there being large areas of undeveloped Maori land

throughout the country. The board’s criteria included economic viability,

the availability of qualified farm managers willing to settle in the area, and

ready access for departmental supervisors, inspectors, or trainers. The lat-

ter were required whether or not the money was for a departmental

scheme or was a loan to an individual, a trust, or an incorporation.

Needless to say, having regard to the competition and to these criteria,

the Chathams did not get past first base. Very little was directed to the

Chathams until well into the twentieth century.

Rationalisation for farming secondly depended upon an active land

court to update successions, consolidate titles, approve development

schemes, approve individual leases, and establish incorporations or

trusts. This required regular meetings of owners. While urbanisation cre-

ated a problem for mainland Maori, the problem there was not as large as

is often supposed. Most Maori left their ancestral home, but the majority

went only some miles down the road to the nearest town. In the

Chathams, to leave was virtually to emigrate.

However, the main constraint was that title improvement required

much juggling over many years, and the busy land court went first to

where the board was prepared to put the money. There was no point in

not synchronising with the board, and indeed the judges were the presi-

dents of the sub-boards in the various districts. For those reasons, it is

hardly surprising that over one period of 45 years, from 1936 to 1981, not

one judge of the court ever visited the Chathams. We heard many com-

plaints of this, but we are not critical of the court on that account. In fact,

it would have been better had the court never sat there at all.18

Maori are further affected by the fact that the island economy is put at

risk when Maori land development is constrained by an inadequate title

structure.
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12.4.1 Issue

We dealt with tenure reform in the last chapter. The question here is

whether Maori remain prejudiced by the system as it continues today.

The answer is that they obviously are. Judicial acumen is not taxed to

see that. The real problem is what can be done about it.

Widely viewed, the customary system involved the allocation of land

use rights by local leaders, though with social obligations to all of the

tribe, including those who had moved away but might return. Any who

did were entitled to hospitality on the marae at any time, and a permanent

place would be found for them were they willing to return to the land, con-

tribute to the tribal weal, and accept the tribal leadership and the tribe’s so-

cial and moral standards.

An effect of the system in the Chathams was the dissipation of home

control, power being dispersed amongst the many who had shifted to the

distant mainlands. In the modern context, the voice of interested absen-

tees cannot now be denied, but the weight to be given to the home people

who live everyday with the consequences seems to need adjusting. A mod-

ern equivalent for the customary ethic might be, for example :

. the allocation of long-term occupational rights by a runanga accord-

ing to the advice of local family heads;

. titles to be held on trust by the runanga, where necessary, for admin-

istrative or loan purposes ;

. low rents to be offered to occupiers, as their interests must take

priority ;

. rents not to be distributed to owners but made payable to the

runanga to provide facilities for visiting relatives and assistance with

their air fares (but excepting rents payable to any major shareholder

with shares over a certain value, unless that shareholder agrees) ;

. an end to successions and substitution of koromatua (head of fam-

ily) recognition; and

. the development of a local mediation body, in substantial substitu-

tion for the Maori Land Court.

Whatever course might be considered, we think that better alternatives to

the present system must be and are possible.

We also consider that it is conceptually wrong for the Maori Land

Court to administer Chathams Maori land from abroad or for absentee in-

terests to have a determinative say.
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We did not have the benefit of a sufficient debate to propose specific rec-

ommendations, but we consider that something must be done, not just

for the sake of Maori but for the sake of the island economy on which

Maori also depend.

We thus recommend that the Crown fund a body to promote the devel-

opment of a new Maori land law, specific to the Chathams, with a view to

the land being primarily controlled ‘from home’ on more traditional

lines.

Naturally, giving effect to that recommendation would be subject to

the support of the owners who live on the islands, and, as we have said,

this matter was not fully aired. Should it proceed, then Maori themselves

would need to consider who might undertake the task. We think that it

would be a major exercise, and one that might benefit from the experi-

ence of nation states that have undertaken similar exercises in the recent

past, or from Pacific states that have systems unlike our own. We also con-

sider that, if Maori move in this direction, they should consult fully with

the Chathams council and the Chatham Islands Enterprise Trust. The

Treaty requires an honest purpose and approach on both sides, and in

this case all Chatham Islanders will have to live with the eventual

outcome.

12.5 Fishing

Not only was development assistance for Maori farming constrained in

the Chathams, but no thought appears to have been given to development

loans to get Chathams Maori into fishing businesses. This was one area

where the sea was as significant as the land as an economic resource. It

was also one occupation in which, unlike pastoral farming, Maori had tra-

ditional experience. Perhaps there was simply not enough money for

Maori land development, let alone development in other areas. However,

the lack of assistance may also have been due to antipathy to Maori cus-

tomary fishing claims that punctuated the nineteenth and twentieth centu-

ries, and to the claims of islanders generally to special interests in their sur-

rounding waters. None the less, the providing of assistance to islanders to

acquire adequate boats or trawlers of their own does not seem to have

been explored.
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Mainland trawlers operated in Chathams waters from about 1910.

From as early as 1913, Chathams Maori petitioned to have their inshore

fisheries reserved against over-fishing by mainland fishing companies.

There followed numerous subsequent petitions to the same end. But, in

the industry itself, Maori were on the periphery. With other islanders,

they supplied trawlers and processed fish for mainland companies.

The depletion of the inshore stock through mainland over-fishing put

the island industry into decline in the 1960s. Again, the small launches of

the islanders were no match for the mainland trawlers when it came to

harvesting the offshore fisheries. The local industry revived with the

crayfish boom of 1967–72, and later the boom in paua and scallop fishing,

but once more this was short-lived, with over-fishing through mainland

involvement. By the early 1980s, 130 islanders were involved full-time in

fishing. (The proportion of Moriori or Maori is not recorded.)

In the 1980s and 1990s, the quota management system and the Maori

fisheries settlements would remove all argument over the provision of di-

rect development assistance for Chatham Island Maori or Moriori

fishermen or their claims to customary fishing interests, whether in re-

spect of paua or any other species.

The effect of the system was the subject of numerous complaints, but

they are not complaints on which we can make any recommendations. All

such matters were settled in the Maori fisheries settlements. So as not to

upset the integrity of those settlements, there are now statutory con-

straints upon us. Evidence was, however, received on the matter, claimant

and Crown counsel agreeing between them that it was pertinent to Maori

and Crown relationships generally.19

We need not detail the evidence here. The main points were as follows:

. With a small land resource, Moriori, and later other Maori, were

more dependent on the ocean’s resources than most Maori.

. Traditionally, Maori had a highly developed ethic for the conserva-

tion of the fish resource, the essential elements of which survived.

. As far as Maori were concerned, their people had customary use

rights in respect of the seas. While at general law, licences became

necessary for commercial exploitation, Maori claimed an independ-

ent aboriginal right in fishing, whether commercially or otherwise.

In their view, they were harvesting what they had always harvested

and what they saw as theirs. While commercialisation was new, it

was argued that people have the right to develop their own resources
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in new ways, just as was done with the land, so long as traditional

conservation ethics were respected. For the time being, however,

complaints were mainly limited to the commercial use of specific in-

shore fisheries that were relied upon for local community needs.

. The 1982 moratorium on new entrants, the subsequent determina-

tion of quota rights by catch histories, and the new economics of

fishing with tradable quota worked severely against the small or

part-time Maori fishermen on the Chathams, as elsewhere. Those

who had not plundered the seas were largely put out of business,

while those from the mainland who had ransacked the fisheries were

seen to have been rewarded. The ‘Chathams way’ was subsumed,

Maori were denied the right to develop their traditional resource,

and inshore fisheries used for community needs were exploited yet

further.

. There was no consultation with Chathams Maori over commercial li-

censing or quota management systems. The effect that these regimes

might have on Maori or the island economy generally was not dis-

cussed with them. There were meetings to explain how the system

would work. (It was inadequately explained in many views, with

Maori inadvertently assisting others and thereby helping others to

build catch histories.) But there was no consultation with Chathams

Maori as to whether the Chathams was a special case where special

arrangements were required.

. Quite apart from consultation, there was no consent to the exploita-

tion of Maori fisheries, as the Treaty of Waitangi required.

. When the Maori fishing claims were finally settled, Chathams Maori

sought, but did not obtain, a separate settlement. A separate settle-

ment was hardly practical at the time, but a good point was made

none the less. The distribution of settlement proceeds was proposed

through a central commission. It was considered that mainland

Maori on that commission might be more concerned with the win-

dow of opportunity for them and insufficiently cognisant of the im-

pact of loss on Chathams Maori, where farming is marginal and

fishing is central to both economic and cultural survival. In fact,

Moriori were obliged to take court proceedings against the commis-

sion to ensure fair relief from national criteria that may not have

taken full account of their position. The Court of Appeal considered

that the Chathams should be seen as a special case.
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In so far as a foreign regime was imposed without consultation or con-

sent, that which happened to the Chathams Maori fisheries was no

different to that which was done to their land more than 100 years before.

For both land and fish, the same Treaty guarantee applied – that of full, ex-

clusive, and undisturbed possession. What happened to both is evidence

enough that consultation with Maori authorities with regard to their tradi-

tional resources was not the norm at the time that those regimes were in-

troduced, even though there was a gap of more than 100 years between

them.

But, as we see it, all those matters have been settled, including any griev-

ance about the lack of consultation at the time and the effect that it had

upon individual families. Is there anything left to discuss?

The claimants submitted that non-commercial fisheries remained for

consideration, and we refer now to marine reserves.

12.5.1 Issue

We now consider whether there is a special Chathams case for enlarged

subsistence marine reserves.

A number of witnesses described those parts of the Chathams coast

that had traditionally been used for their subsistence, including the gath-

ering of paua. Throughout the nineteenth and early twentieth centuries,

European New Zealanders had shown little interest in this traditional

Maori delicacy, but that changed. A modest commercial exploitation of

paua began locally in the late 1960s, and witnesses described how it sup-

ported other interests like buying cars or farm machinery.

Areas to be kept free of commercial use were declared by local

kaumatua in 1972. Chathams fishermen, both Maori and Pakeha, were

said to have respected these informal subsistence reserves. However, the

mainland fishermen came in large numbers from the 1980s. These full-

time divers, geared up to harvest at maximum efficiency, were soon strip-

ping the subsistence reserves (and everywhere else). To make matters

worse, they also stripped the quota rights, the local paua gatherers having

been mainly part-time and untutored in the skills of mainland quota

grab.

Proper quota management should resolve matters, being nurtured in

the science of sustainable harvesting, but good science is not enough and

[242]

12.5.1 Rekohu



matters depend as well on good policing. Policing is a problem in the

Chathams. For many years, there was no full-time fisheries inspector. In

1989, there was one inspector, one Landrover, and a pair of binoculars.

On Pitt Island, supervision was effectively non-existent. In the meantime,

the runanga pleaded, unsuccessfully, for reserves and closed seasons.

Special reserves, called taiapure and mataitai, are provided for or are

contemplated in legislation, with ministerial approval required, but they

are mainland devices for cultural integrity. The Chathams people are still

talking of survival and of feeding families, not just of cultural treats.

Following the fisheries settlements, Maori (nationally) and the Crown

are developing policy in the area, but will the concerns of Chathams

Maori be once more outvoted?

Quota holders may expect that the open seas will be kept open, without

extra reserves being created. But are these legitimate expectations?

Fishing legislation has long been subject to legislative policy to give better

effect to the principles of the Treaty of Waitangi, and it still is.

We are of the opinion that the Chathams have a special case for en-

larged subsistence marine reserves. However, we make no formal recom-

mendations. We understand that, since 1993, regulations have prohibited

commercial fishing in 14 coastal areas around Pitt and Chatham Islands.

We had insufficient information on the nature and adequacy of these to

be able to make an assessment. We can do no more than convey our opin-

ion and give leave to claimants to return on this issue, should that be

required.

12.6 The Seas

We now consider whether the islanders should control the use of the

Chathams seas.

This issue goes to the heart of the islands’ economy and affects every-

one, including Maori, and so we now consider it. Even the viability of the

Chathams council depends upon rating that which crosses the seas, for

the land is not enough. For the islanders, thoughts of colonial domination

are involved, and questions were asked on whether economic integrity re-

quires a measure of political independence. First, we trace the history.
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The Play for Independence

This is a stylised presentation of a Chatham Islander’s view of history of Govern-

ment administration on the islands. It is an amalgam of the tangata whenua

evidence.20

On the evidence, the history of the Chathams’ administration parallels the his-

tory of colonialism generally, but with unique factors. One such factor is that

a measure of freedom from control was achieved by economic reform.

We take up the story from the grant of a semblance of ‘home rule’ by the

New Zealand ‘masters’, with the establishment of the county council in 1925.

The subsequent history describes a common tension. On the one hand, there

is the master’s desire to control and exploit, the obligation also to provide a

service being conditioned by a view that the local inhabitants should really

service themselves. On the other hand are the local inhabitants. They expect

some assistance but prefer to take control when they can. The consequence is

one with which Maori are familiar, but uniquely there are two groups of colo-

nised in this case. They are the Maori, who seek independence within their

own sphere, and the Chatham Islanders as a whole, who also seek to satisfy

the same human desire to be controlled from within.

The stage is unique. It is set upon small islands in a large ocean. It is the

smallness of those islands and the size of the multitudinous seas that defines

the destiny of the islanders in a manner quite distinct from that of New Zea-

landers. The latter have no shortage of land to develop. The only resource not

scarce to the islanders is the sea. The survival of the Chathams people

depends upon their control of the surrounding waters to an extent that New

Zealanders seem reluctant to comprehend.

The acts through which the play proceeds are divided by time as follows:

1.1925

The council is established. By force of circumstance, it acts more like a state

than a county, wharf dues or customs becoming its primary revenue source.

That revenue is not enough to build the necessary founding infrastructure of

roads and the like. Rating income exists, but nominally. With Maori pressure,

land rating is finally abandoned in 1936 (and not revived until 1982).

2. 1950

New Zealand establishes its ‘colonial office’, liasing with the Chathams

through the Department of Island Territories. There are local opinions that

liaison would improve were development assistance provided.
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3. 1962

The symbols of cultural dependence are removed, but cultural domination in

fact continues. Symbolically, liaison responsibilities pass from the Depart-

ment of Island Territories to the Department of Internal Affairs. The services

of numerous Government departments are coordinated through a coordina-

tor. However, the services, and a rash of New Zealand laws, are honed to the

New Zealand culture, not the islanders’ needs. The islanders find it difficult to

know which department to turn to and the departments find it difficult to

know which of them is obliged.

4. 1967–72

New Zealand discovers that the Chathams are not in fact a millstone around

its neck – Chathams crayfish are like gold sovereigns in the sea. New Zealand

exploits the seas and takes the sovereigns. The council attempts to keep a

share for local development through an increased levy on exported crayfish

meat, but this is largely ineffectual. New Zealand controls both the seas and

the law. However, some change is allowed in the late stages of the receding

crayfish boom, and, for the first time, the council can buy a road grader and

build a maintenance depot. All this time, the roads have been like cow tracks

to the bails.

5. 1970s–80s

In partial return, development aid is increased. But so also is control and

dependency. An air service is provided, is meant to be self-funding, but runs

at a loss. Shipping and harbour works are subsidised, but the Government

loses money on the shipping and the council loses money on the wharf. The

Government takes control of a failed meatworks but continues to manage a

loss. From the meatworks, the Government establishes an electricity supply,

but that too operates at a loss. The island is increasingly occupied by transient

civil servants, but the islanders are not convinced that that should be seen as

a gain. The council starts regularly to receive loans, grants, and subsidies.

6. 1980s

More sovereigns are seen in the seas, and steps are taken nationally to rational-

ise the fishing industry. Once more, the national culture is applied to the

Chathams in the form of the quota management system. The preceding mora-

torium on new entrants to the industry, and the system’s process for deliver-

ing quota rights in larger aggregations, puts many locals out of fishing and
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vests most of the catching rights in New Zealand. Once more, New Zealand

takes most of the sovereigns.

Maori protest the inroad into their traditional resource under a Treaty

which promised them exclusive possession of their fisheries. A settlement is

agreed, but a national Maori body is entrusted with the proceeds. This

includes a share of national quota catching rights that can be can be distrib-

uted for use, sale, or lease. The ‘Maori share’ having been settled, the remain-

ing catch is free for all, or at least free for all with appropriate catch histories

or those who can afford to buy in.

The islanders protest, as any self-respecting group of remote islanders

would do, and seek the right to their own surrounding waters. Once more,

the New Zealand culture prevails. In usual colonial manner, New Zealand

jurists entertain the thought of the islanders controlling their own waters,

whereupon, of course, the thought is held to be jurisprudentially unsound.

But the quota management system soon extends to the very rocks on the

shoreline. Even the paua industry is not excepted; New Zealand interests may

exploit even that.

Save to the extent that the islanders are able to join the industry, upon

New Zealand terms, the most they can hope for is the by-catch. On occasion,

the New Zealanders must step ashore.

The plot involves the usual consequences of colonial systems – control

from abroad and cultural domination. Only those who have experienced it

can truly know how much it is diminishing of local initiative and self-esteem.

In this case, even the well-intentioned actions of the colonial masters

appeared wasteful, patronising, and destructive of local power and pride. To

the masters, the Chathams are like a bottomless pit where Government

money disappears. For the colonised, it threatens a dependency mentality.

Although the play has yet to be completed, the stage is now set for the first

liberation scene. At this time, according to the 1981 census, 744 persons live on

the Chathams, 447 European and 297 Maori (and Moriori). Remove the tran-

sients, if that were ever possible, and, according to Ngati Mutunga specula-

tions, Maori would comprise much closer to 50 per cent.

7. Late 1980s

The Government reviews the cost of keeping the Chathams. The islanders re-

view the cost of keeping the Government. The latter considers that the

islands’ resources, including the sea, are adequate for their survival and that

heavy Government losses reflect the Government’s own regulatory
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constraints. Eventually, it is agreed that the Government’s commercial under-

takings should pass to a commercially structured island body. This would

later take the form of an island charitable trust, which, either itself or through

subsidiary companies, would be responsible for air services, ports, shipping,

the meatworks, the power supply, and the like. Government losses for all

these had been in the order of some $5 million per annum, and the islanders

argue for a founding sum of $13 million. Instead, $8 million is provided.

8. 1990s

Within four years, the Chatham Islands Enterprise Trust succeeds in reversing

the situation. All services are improved and made profitable or are replaced.

Farming incomes increase and prospects are improved. The trust re-estab-

lishes the county council when it collapses under its debt burden. It engages

islanders as company directors and enters into, or encourages other islanders

in, new ventures. It does not enter into or continue in any business where a pri-

vate operator is willing to provide a service. While the future success of the

trust is by no means guaranteed, it has removed Government regulation and

subsidies and taken effective and profitable control of the basic commercial

services that form the framework within which the islanders can succeed.

But self-management is not complete. The trust is given a small piece of the

fishing action in the form of quota, a token of the Chathams’ natural heritage,

but, like Inca gold, the greater part of that heritage continues to be shipped

away.

9. 1995

The Chatham Islands Council Act 1995 recognises the Chatham Islands Terri-

tory, being the islands and the adjoining territorial sea, which is to be adminis-

tered by a Chatham Islands council. This is like a mainland territorial

authority, but with district and regional council responsibilities combined

then abbreviated to suit the small demesne, and with a special power to levy

dues on imports and exports. Presumably, this will provide an incentive for

New Zealanders to land produce from Chathams waters on the mainland, for

processing away from the island factories.

A better share in the largesse of the sea and the ultimate constitutional sta-

tus are issues that have still to be played out. The essential questions are:

. Who should have the benefit of the Chathams waters – the people of

the Chathams or the people of Cape Reinga to the Bluff?

. Is it necessary to be an independent state for remote islanders to control

their equally remote adjoining seas?
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12.6.1 The case for independence

One of the Ngati Mutunga groups sought a Tribunal recommendation

that the Crown support an independent status for the islands, something

along the lines of Niue or the Tokelaus. Norfolk Island was also men-

tioned as a model. The question is one to be most seriously entertained,

but we decline to make any recommendation.21

Our approach must be within the principles of the Treaty. This pro-

vides the basis upon which the relationship between Maori and the

Crown is defined. Presently, as part of that relationship, Maori have a

Treaty obligation to respect the Crown’s right to govern, while the Crown

in turn must respect the autonomy of Maori within their own sphere.

This does not prevent the Crown from agreeing to Maori having their

own control of matters in defined territories. Section 71 of the Constitu-

tion Act 1852 provided for something along that line. At that time, Maori

predominated in many districts, and settlers in those areas were few and

were accustomed to living on Maori terms. Other countries not unlike

our own have created such territorial areas for the purposes of aboriginal

self-government, such as Australia in respect of Torres Strait Islanders

and Canada with regard to the Dene and Hudson Bay Indians and Innuit

of the north.

In this case, the resident native population at the time of the signing of

the Treaty is no longer the overwhelming majority. In fact, on the latest

census, Europeans predominate. A self-governing territorial status, with
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Figure 10 : Early land transport on the Chathams was very difficult. Bullocks were often
the only animal strong enough to tackle the mud. Photograph courtesy Alexander Turn-
bull Library (pa1-0-653-05-1).
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control over waters (as with the Torres Strait Islanders), can no longer be

considered within a Treaty framework. The matter is one that needs to be

considered outside of this Tribunal with the islanders as a whole.

12.6.2 The case for the control of the seas

The quota management system is broadly a method of controlling the ex-

ploitation of the seas by measuring sustainable yields for each species, ad-

justing catching rights to suit, and allowing commercial imperatives to

contain the fractionalisation of capital and effort by providing for quota

trading. This seems likely to lead to the domination of the industry by a

few major players or, at least, to fewer fishers fishing more commercially.

For the preservation of fish stocks, the system applies nationally. How-

ever, apart from the commercial expectations that the system itself has cre-

ated, for so long as there is a uniform system that prevents over-fishing,

no reason was apparent, at least on the evidence, why the Chathams’ seas

might not be zoned for use by Chatham Islanders. The commercial expec-

tations are large, however, and those with interests have not been heard,

and that must weigh heavily with us.

It was claimed that, if a change were made, it would not be possible to

resist the demands of others for the same, and that would make the sys-

tem unworkable. However, it appears to us that the Chathams is not the

same as any other place in New Zealand. Save, therefore, for a commit-

ment to the same criteria for stock preservation, the only impediment to

recognising the islanders’ interests in the Chathams seas is the now con-

current commercial expectations. The matter appears to reduce to one of

competing equities : the interest of the islanders in retaining the natural

heritage of the Chathams, as is necessary for their survival, as against the

commercial expectations of mainland fishing interests that the system it-

self has created.

So far, the problem has been dealt with by allowing the council to levy

dues on imports and exports and by giving developmental quota to the

trust :

. Allowing the council to levy dues on imports and exports may not in

fact produce a large return from the sea and may discourage fishers

from processing fish locally. A share of the national resource rental is

another option, although this impinges on the ability to maintain

and police the scientific establishment of allowable catches, which is
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central to a proper quota system. Other forms of levy may be

thought of, though presumably each would be resisted by the

industry.

. In July 1992, some 1300 tons of wetfish were transferred to the trust

for lease to local fishermen. It serves as an endowment for future gen-

erations of islanders, there being restrictions on transferability. That

was clearly a pittance compared with the natural endowment that

was taken. However, we understand that a new Chathams zone (or

quota managment area) now applies under the Fisheries Act 1996 in

respect of new species. Quota remaining after satisfaction of the

‘Maori share’ and the entitlements of eligible fishers in accordance

with their catch histories passes to the trust. None the less, since we

are talking of new species, it must necessarily represent but a frac-

tion of the natural heritage.

Reverting to the Crown and Maori relationship in island administra-

tion. As considered above, a major impediment to Maori involvement in

the islands’ affairs generally has been the potential conflict of interest over

fish. However, by the final settlement in 1992, the Maori interest was fi-

nally provided for. It was settled within the framework of the national

quota system. Some benefits have already passed. The runanga estab-

lished Chatham Island Fisheries Limited and purchased a vessel for
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deep-sea fishing. The Te Iwi Moriori Trust Board set up Te Awapatiki

Fisheries Limited, operated a rock lobster ‘livewells’ system at Waitangi,

and leased quota to other residents.

The point is that the Maori share has been settled and the way has been

cleared to rebuild the interest of Chatham Islanders generally in the new

Chathams zone. Moreover, the Ngati Mutunga and Moriori entitlements

under the national Maori settlement are not confined to Chathams

waters.

Our concern, in terms of our jurisdiction, can be only with the Maori

claimants, but the reality is that the future wellbeing of Maori on the

Chathams is bound up with the future of the Chatham Islanders as a

whole. The severe restriction on the ability of the Chatham Islanders fully

to enjoy the resources that go naturally with the islands, through outside

encroachment, affects local Maori just as it affects everybody. We are now

restricted by statute in commenting on the Maori fisheries settlements

themselves, or upon Maori interests in fishing, but the concern here is

with the economic viability of the islands, if only for the sake of the Maori

people on them.

We have carefully considered those matters but have no recommenda-

tion to make. It is obvious to us that Crown policies have not dealt fairly

with the Chathams, with prejudice to Maori (and all other local inhabit-

ants), and that the Crown should reconsider the arrangements in light of

that necessary to maintain the livelihood of the Chatham Islanders

through fishing. However, there are other major interests that were not

heard on this matter. There would need to have been a separate inquiry by

another body with proper notice to all. We therefore take the matter no

further than to urge that all feasible steps be taken to ensure the allocation

to the trust of a much fairer share of fishing quota.

[251]

Crown Administration 12.6.2



WT: N Harris April 2001

20 km

12 miles

0

0

10

6

Hansen  Bay

Petre  Bay

REKOHU
(CHATHAM ISLAND, WHAREKAURI)

Te Whanga

Lagoon

PITT ISLAND
(RANGIAURIA)

RANGATIRA
(SOUTH EAST ISLAND)

Waitangi

Covenants over non-DOC land

S

N

EW

Map 9 : Non-Department of Conservation land with conservation covenant. Based on
maps in the Department of Conservation’s Chatham Islands Conservation Management
Strategy (Wellington, Department of Conservation, August 1999).

MANGERE IS
TAPUAENUKU
(LITTLE MANGERE IS)

RANGATIRA
(SOUTH EAST ISLAND)

WT: N Harris April 2001

Conservation areas

Te Whanga Lagoon

PITT ISLAND
(RANGIAURIA)

Hansen  Bay
Petre  Bay

REKOHU
(CHATHAM ISLAND, WHAREKAURI)

Te Whanga

Lagoon

20 km

12 miles

0

0

10

6

Waitangi

S

N

EW

Map 10 : Department of Conservation land on Rekohu. Based on maps in the Department
of Conservation’s Chatham Islands Conservation Management Strategy (Wellington,
Department of Conservation, August 1999).



13. HERITAGE CONTROL

13.1 Background

13.1.1 The Department of Conservation’s legislative responsibilities

The Crown has assumed responsibility for preserving the country’s natu-

ral and historical heritage, and the Department of Conservation is an im-

portant mechanism for achieving this. The department was established

by the Conservation Act 1987, and its obligation to give effect to the Treaty

of Waitangi is the strongest legislative recognition of the Treaty.1 ‘Conser-

vation’ is defined as :

the preservation and protection of natural and historic resources for the

purpose of maintaining their intrinsic values, providing for their appre-

ciation and recreational enjoyment by the public, and safeguarding the

options of future generations.2

The Conservation Law Reform Act 1990 established the New Zealand

Conservation Authority. The main purpose of the authority is to consult

with local peoples and create conservation management strategies that

reflect local as well as national concerns. These strategies cover all na-

tional and historic resources.3 The Crown also has responsibility for

fisheries conservation. The Crown can recognise the relationship be-

tween Maori and important places for customary food gathering through

the creation of taiapure or mataitai reserves.4 Already 15 non-commercial

fishing areas established by the local community have been recognised.

13.1.2 The Department of Conservation on the Chathams

Only 4.6 per cent of Rekohu is conservation estate. This is contrasted with

the smaller Rangiuaria (Pitt Island) where 43 per cent of the island is

owned by the Crown. In total, 8.2 per cent of the total land mass of the is-

lands is owned or administered by the Department of Conservation. This

includes Rangatira and Mangere Islands, which were purchased in the

1950s for conservation purposes. Many of the sites brought under the

department’s administration in the last decade have been via the mecha-

nism of covenants willingly entered into by the landowners. On the
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mainland, the department controls 38 per cent of the land area, although,

of course, much of that is mountainous.5

The Department of Conservation’s greatest concern on Rekohu is de-

forestation, particularly on the main island. Only 7500 hectares of indige-

nous forest remain – approximately 10 per cent of the original cover. The

department is acutely aware of the appalling extinction rates of Chatham

Island flora and fauna. Sixteen bird species have disappeared from

Rekohu, seven are now extinct. A further six are now endangered or

found only on outer islands. The huge colonies of nesting seabirds origi-

nally found on Rekohu have largely disappeared and are much scarcer on

neighbouring islands. Land ecosystems and indigenous vegetation types

are not well represented in protected areas, and those areas that do exist

are vulnerable and fragmented.6

Not only do the Chathams have a rich flora and fauna, but they are also

rich in cultural history. There are more than 700 recorded archaeological

sites, while many more lie unrecorded. Moriori occupation on Rekohu is

unique, and evidence of this ancient association includes middens, burial

sites, limestone caves, petroglyphs (rock art), and dendroglyphs (tree

carvings). With the exception of the cave figures, these sites are on land ad-

ministered by the department, such as the JMBarker (Hapupu) national

reserve, Taia Bush, the Lake Kairae historic reserves, and the Henga and

Cannon–Pierce scenic reserves, as well as the Wharekauri conservation

area. There are also a considerable number of historical sites on private

land, and while they are protected by the New Zealand Historic Places Act

1996, landowner cooperation is very important for their successful man-

agement.7

At the time of our hearings, the Crown was engaged in public dialogue

on a proposed conservation management strategy for the Islands. This

process proved controversial and brought to the fore concerns about the

Department of Conservation’s management of its relationships with the

peoples of Rekohu and their heritage sites.

We note, however, that this contemporaneous debate masked a con-

siderable amount of agreement. It was apparent that the Crown, Ngati

Mutunga, and Moriori all sought to preserve the natural and historical

heritage, and subsequent progress in heritage planning has been positive.

Many of the issues raised in the course of our hearings are now redun-

dant. The Crown through its agent, the Department of Conservation, has
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worked at establishing, maintaining, and developing positive relation -

ships with the key groups on the islands and at reinforcing the relation-

ships of those groups with their taonga. While there were many com-

plaints of past compromise of significant sites, the lesson now appears to

have been learnt that disrespect for cultural heritage, of whatever peoples,

is a major impediment to ethnic cooperation. Cooperation represents an

ongoing challenge, but it appeared to us that a good foundation has now

been laid.

Broadly, the current issues express three concerns about conservation

management :

. Relationships: What quality of relationship is required with the

Crown?

. Control: When customary interests are affected, who decides and

what principles should apply?

. Balance: How are preservation and development to be balanced?

These concerns are considered in the context of the more particular is-

sues raised. Most of them related to the draft conservation management

strategy, but, since the hearings, that plan has been finalised.8

Local resource management planning was not an issue for the simple

reason that there was none. At the time of the hearings, the islands’ local

government was undergoing reform. This has since been completed, and

the Tribunal recognises the need to bed down the new system.9 We there-

fore will not comment on it.

13.2 Issue 1: With Whom Should the Crown Build

Relationships ?

13.2.1 The problem

Under established Treaty principles, the Crown (and those whom the

Crown empowers) must consult with Maori on matters affecting Maori.

Planning statutes now so specify. These include the Conservation Act

1987, the Resource Management Act 1991, and the Reserves Act 1997.

Moriori and Ngati Mutunga do not agree on who should be consulted

or who has the primary interest in local conservation and environmental

management. They have also both divided into two camps, each with re-

spectable followings.10
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That is the problem that we now address. To consult with each camp is

not an answer, for each challenges the other’s right. So far, the Depart-

ment of Conservation has borne the burden of the problem; but the new

Chathams council will also inherit it when it comes to resource manage-

ment planning.

13.2.2 Background

The following are influential factors :

. Land awards: The 1870 Native Land Court awards continue to exac-

erbate confusion over customary association with land and taonga.

Who now speaks for the ancestors in considering birds, fish, plants,

and sacred sites – Moriori or those who were awarded the associated

land? The problems are made worse by the intense feelings of some

claimants that Maori are occupying Moriori ancestral land.

Of course, there are groups of conquerors and conquered else-

where – from Wanganui to Wellington, for example – but the factual

matrix does not compare, especially with regard to the history of

enslavement.

. Previous attitudes to tribal governance and dispersal: Tenure reform

prevented tribal governance from maturing naturally to modern cor-

porate structures, as described earlier. Further, the Government

largely declined to treat with tribal runanga from 1860 to the 1980s.

As a result, current tribal structures have been built without the

benefit of natural growth over time. With the dispersal of the hapu,

there are also fewer common community norms. Differences are

only to be expected.

. Facilitating agencies: Crown support for runanga development in

the 1980s was premised upon the judicial determination of represen-

tation and constituency disputes. This was considered in chapter 12.

However, the statute that provided for this, the Runanga Iwi Act

1990, was repealed following dissatisfaction over the criteria it set

out, and nothing was put in its place. Current Maori wisdom appears

to be that the problem should be decided by gradually rebuilding the

hapu from the ground up and allowing representation to emerge.

No doubt this is commendable, but it takes time.

. Money: The Department of Conservation has borne the brunt of rep-

resentation problems so far, but representation issues extend far
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beyond conservation concerns. Representation issues arise also

when considering contracts for services under devolution policies,

the benefits of Treaty settlements, and the prospective allocation of

benefits from the Treaty of Waitangi Fisheries Commission.

. National policy development: Governments do not now appear to

work with national Maori organisations on policy development, and

this applies even to the development of policy on representation

issues.

. Land-use legislation: We have left for last the most important vari-

able affecting representation issues in environmental management :

the inadequate framework provided for representation in land use

legislation. The thrust of conservation and resource management

law is that consultation is to be with ‘tangata whenua’. Literally, this

means ‘the people of the land’; but in the statute it means the ‘iwi’

(the people) or ‘hapu’ (tribe) that holds ‘mana whenua’, that being

said to mean ‘customary authority’.11 In essence, the Crown or local

authority must consult the people with customary authority.12

If matters were simply put that way, there would not be such a

problem. To deal with the people with customary authority, one

would simply go to each of the marae, for it is there that customary

authority resides. But that creates another problem. To illustrate

this, in Rotorua there are 25 substantial marae around one lake

alone, and there are at least eight important lakes ; while on Rekohu

the marae almost ceased to exist.

The main problem is the statutory language. What sort of ‘custom-

ary authority’ does ‘mana whenua’ entail ? Amongst Maori, there is a

large dispute on that and, indeed, on whether the term has value at

all. We think that in this case the infusion of Maori words has mud-

died the statutory intent. If it was meant to say that consultation

should be had with runanga or other bodies generally accepted as

representing the people traditionally associated with an area, then it

would have been better had the legislation said that.

The last factor had more impact than any other on the arguments that

we heard. It was compounded by the fact that, in customary diplomacy,

the self-proclamation of ‘mana anything’ is the language of boast and

war.
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13.2.3 The arguments

To illustrate the environment in which the arguments were made, the de-

bate was preceded by a legal opinion, commissioned by a Ngati Mutunga

group and flaunted before Moriori as determinative, that Moriori had per-

manently lost tangata whenua status through conquest and subjugation.

(This was not from any counsel involved in the hearings, counsel at the

hearings being helpfully constrained.) Then, following some conciliatory

words in the course of the hearings, the embers were stoked towards the

end by a further letter conveyed on behalf of the Ngati Mutunga to te Iwi

Moriori Trust Board. This advised that Moriori had no status as an iwi in

terms of the Act as they had lost all the rights of an iwi in 1835.13

Accordingly, we first report, with regret, that there was no mediated so-

lution. Equally, we are pleased to report that there was no physical vio-

lence. On this occasion, Nunuku’s law prevailed.

Many different views were expressed, even from within the separate

camps. The main points for those Moriori at one end of the spectrum

were as follows:

. The Treaty obliges the Crown to recognise the rangatiratanga (inde-

pendent autonomy) of the tribal groups according to their proper

status. The Crown must recognise Moriori as the original people or

tangata whenua of Rekohu, who, though once enslaved, are now

free. As a free people, they retain today the main ancestral associa-

tion with the natural resources of Rekohu, and accordingly the

Crown should treat with them, exclusively or at least primarily, on

conservation and management issues.14

. In terms of the land use legislation, Moriori are the tangata whenua

and hold customary mana whenua over the area. Mana whenua co-

mes from the original ancestors and not from those of Ngati

Mutunga.15

. In so far as the Crown proposes to consult equally with Moriori and

Maori, the Crown is in breach of the Treaty. Not only should the

Crown consult with Moriori, but it should give them priority.

. Representation on the Chatham Island Conservation Board of four

European, four Maori, and two Moriori is wrong. Moriori should

have four representatives, and Maori two or none at all.16

. Proposals that one runanga should represent both Moriori and

Maori are really to keep Moriori down and Maori to the fore. The his-

tory of the runanga concerned was evidence of this intent. For
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example, Moriori were allegedly denied speaking rights on the ma -

rae. The intent is also to stop Moriori from receiving independent

recognition.17

Opinions for those of Ngati Mutunga at the other end of the spectrum

can be summarised by reversing most of what Moriori said and adding

the following:

. Under the Treaty, the Crown must recognise the rangatiratanga of

Ngati Mutunga. Ngati Mutunga must also be acknowledged as the

tangata whenua of Rekohu (they referred to Wharekauri) and as the

only holders of mana whenua. Moriori lost tangata whenua status,

and mana whenua, when Moriori were conquered and subjugated.

The Crown is in breach of the Treaty in dealing with Moriori.18

There were shades of opinion in between, amongst both Moriori and

Maori, but most notably from a second group of Ngati Mutunga, which

basically sought reconciliation.19

The Department of Conservation resiled from its earlier position that

priority must go to Ngati Mutunga in view of the 1870 Native Land Court

decision, though Moriori remained bitter about the initial stance.20 At the

hearings, the department’s position was that it was willing and wanting to

consult openly and equally with all. Not surprisingly, it had no idea who it

was obliged to consult with and awaited the Tribunal’s findings. In the

meantime, notwithstanding the statutes, the department wisely proposed

to delete all references to tangata whenua and mana whenua in the Chat-

ham Islands conservation management strategy. Those words made life

too hard.21

Crown counsel made very helpful submissions, with considerable sensi-

tivity and awareness of cultural norms, generally supporting recognition

for both Moriori and Maori on the basis of Treaty principles. The Crown

argued that each had interests in the natural environment, though the in-

terests were not precisely the same, and each now had ancestral associa-

tions.22

13.2.4 Conclusions

On this issue, we agree with the Crown. Crown policy in not dealing

equally with Moriori in the past was contrary to the principles of the

Treaty of Waitangi and prejudicial to Moriori, but the position has now

changed and past policy should now be left in the past.
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However, we think that the statutory reference to mana whenua is con-

trary to the principles of the Treaty, being out of kilter with cultural eth-

ics, and is prejudicial to all claimants as a result. The term is not essential

to give effect to what the Legislature may have intended, and we recom-

mend that it be removed.

Because of the importance of ethnic relations to the whole of the

claims, we introduced this issue in chapter 2. We need only summarise

our earlier findings with small additions where required.

. Moriori are entitled to independent recognition as a distinct section

of the Maori people. Whether they wish to be represented through a

single runanga for Moriori and Maori is for them to decide. Where

one body is necessary for a particular purpose, then there should be

equal representation, unless some special reason for providing other-

wise is plain.

. Moriori are tangata whenua of Rekohu. We think that is absolutely

clear. To keep that status, it is sufficient that they are still represented

on Rekohu today, but they could qualify for some generations even

if they were entirely absent. Tangata whenua status derives from an-

cestral association. Ancestral association in turn is a fact of history

that cannot be changed by conquest, enslavement, colonisation, or

anything else. In this case, the 1835 invasion is totally irrelevant. It

has nothing to do with the matter.

Moriori may be described as tangata whenua tuturu ake, or the

true tangata whenua of Rekohu.

To the extent that the statute associates tangata whenua with tem-

poral power, the statute should be promptly changed.

. Ngati Mutunga are also tangata whenua of Rekohu. The tests

include:
m Do they have many generations of ancestors buried there?
m Do they continue to bury their dead there and to respect the sa-

cred sites?
m Do they place the whenua (placenta) of their newborn with the

whenua (placenta or land) of Papatuanuku (the earth mother)?
m Do they talk to the land?
m Do they respect the land?
m Is their heart with Rekohu or is it still mainly in Taranaki?
m Are they at peace with the Rekohu gods for the forests, birds,

land, seas, and fish? We note the early Maori concern to
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establish that peace, using Moriori to intercede, when birding,

for example.

Makarini Temara looked for the relevant signs in the Ngati

Mutunga welcome, their conduct during site visits, and their testi-

mony, and he was satisfied that Ngati Mutunga have become tangata

whenua of Rekohu as well. He was particularly assured of the Mori-

ori status and so spoke to the land when replying to their welcome,

for, as he saw it, they are the land.

Ngati Mutunga may be described as tangata whenua iho, or those

of the tangata whenua who came after.

. Moriori and Maori each have customary authority in their own

spheres, for the simple reason that they both exist on Rekohu and

manage their own affairs. The authority is in respect of themselves.

The authority over land and seas is with the gods. Moriori and

Maori have customary use rights and ancestral associations with the

lands and seas.

. Whether Moriori and Maori have mana is not for them to assert.

Mana depends on how others see them. Do they feed their visitors

well ? Do they conduct themselves with dignity? Are they strong in

debate but cautious about taking to arms? Do they care for those of

the tribe who need help? Do they work for themselves or the people

as a whole? Do they address each other with respect, even when they

disagree? And so on. Despite the arguments described, Mr Temara

was satisfied that they both had mana. But, of course, mana comes

and goes and is always a matter of degree.

A major difficulty over the use of ‘mana whenua’ in the statutes is

that it requires people to proclaim that they have mana, when in

Maori ethic that is not done, except as a boastful challenge or in con-

templation of war. More regularly, it is thought that those who find it

necessary to proclaim that they have mana will almost certainly not

have it.

. For the reasons indicated above, we consider that the term ‘mana

whenua’ should not be used in the statutes. It cuts across customary

concepts and protocols. We add that the term appears to be rela-

tively new, having been coined for the authority of Maori as against

that of Governor Grey. It was also used in the context of pending

war. There is nothing wrong in coining new words. However, it does
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not sit comfortably with customary concepts when it is used, as here,

to describe relationships between Maori groups.

. We especially bring to attention the fact that the word ‘mana’ was

kept out of the Treaty of Waitangi. The drafter of the Maori text was

fully acquainted with the term, but it was assiduously avoided and,

with hindsight, rightly so. We think that the Treaty provided a good

precedent that the Legislature should follow. ‘Rangatiratanga’ is now

used to describe the authority of people in respect of people.

. The association of mana with temporal authority and with whenua

offends other concepts. For Maori, mana is primarily a spiritual or

personal quality. As for temporal authority, it is seen to exist within

the people, and not within the land, as Sir Monita Delamere said.

There are many ways in which ‘mana’ can be used, and no doubt

there are times when it would fit in describing a peoples’ rights but it

is not a good equivalent for state-like organisations.

For those reasons, we consider that the Department of Conservation

should treat with both Moriori and Maori groups according to their inter-

ests. But we cannot say with which camp within each group it should

treat. It is within the mana (rights) of peoples to settle their own form of

representation. If that creates a continuing problem (as we think it does)

it is open to the Crown and Maori nationally to consult on what might be

done, for the problem exists everywhere. It is not a problem that we need

to resolve to discharge our functions in this instance.

13.2.5 Recommendation

We recommend that the term ‘mana whenua’ be taken from out of the stat-

utes and that other words be found to express whatever is the statutory in-

tent. Further thought is also needed on how ‘tangata whenua’ is defined.

13.3 Issue 2: Cultural Sites

We believe that, if the Department of Conservation builds a strong rela-

tionship with Ngati Mutunga and Moriori, there will be little need for

comment from us on individual sites. We note that some of the more

significant sites on Rekohu include burial grounds, burial dunes,
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historical meeting sites, pa sites, petroglyphs (rock art), dendrologyphs,

mahinga kai, and distinctive land features with significant histories.

. Officials have been instructed to protect such sites and to involve lo-

cal Maori since 1988.23 Joint management is proposed for select sites,

but some Maori are sceptical that they will have much say. Sites may

also be managed with Maori through committees of conservation

boards. In both cases, we think that time is needed to see how rela-

tionships work.

. The return of cultural sites held by the Crown has been accepted in

principle since at least 1993. This conflicts with environmental ideol-

ogy that conservation lands be publicly owned, but, equally, reten-

tion conflicts with Maori ideology that sacred sites should be held by

the ancestral right-holders. However, the growing view appears to

be that environmental management requires respect not just for the

environment but for people, and that local goodwill is needed for en-

vironmental policies to work. This calls for a measure of pragma-

tism. The only clear cases where it seemed to us that a site might not

be returnable were cases where lands had been entrusted to the De-

partment of Conservation by private landowners.

. Where cultural sites are on private land, the Historic Places Trust

may give notice for a heritage order to be noted on plans under the

Resource Management Act 1991, and the trust may also negotiate her-

itage covenants with owners. However, the best protection may be

the ‘Chathams way’. Some owners have gifted sites. As for others, we

heard no complaints that access was denied. In one case, the Forest

and Bird Protection Society provided for the fencing of a burial site

on private land. 24

. Where sites are to be returned but both Moriori and Ngati Mutunga

claim an interest, it appears to us that the Maori Land Court should

appoint trustees representative of each and define rights and obliga-

tions in a trust order.

13.4 Issue 3: Cultural Harvest

The purpose of Moriori and Maori sealing, birding, fishing, foraging, and

hunting was not only to feed the family but also to obtain clothing, shel-

ter, implements, ornaments, musical instruments, and medicines.
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Customary hunting practices are cognisable as rights in law. They are also

cognisable under Treaty principles. The Maori Treaty text acknowledged

that Maori had authority over all their prized possessions, unless that au-

thority was freely relinquished. Moreover, the Treaty does not restrict us-

ers to traditional implements and craft. As with all people, there is a devel-

opmental right.

However, this Tribunal has long considered that the Crown’s right of

governance allows it to impose reasonable constraints to protect the re-

source. Moriori and Maori had their own conservation ethic which kept

them in tune with nature’s moods, but the bulk of today’s society has no

such ingrained ethic, with its profound spiritual base, and with modern

exploitation the Crown must now set the rules.

A series of statutes and associated regulations now apply :

. Non-commercial freshwater fish: section 26zh of the Conservation

Act 1987.

. Plants: section 30(2) of the Conservation Act 1987.

. Animals: section 38 of the Conservation Act 1987.

. Flora and fauna: section 50 of the Reserves Act 1977.

. Birds: section 53(1) of the Wildlife Act 1953.

. Seals and whales: section 4(1) of the Marine Mammal Protection Act

1978.

Ministers of the Crown have discretion to approve cultural harvest in

particular cases. None the less, such heavy constraints apply that cultural

harvest rights have been all but taken away. The question is : Should some-

thing more be allowed? The main concern was with toroa (albatross –

hopo tchar to Moriori, modified to toroa by Maori) and akoako or titi

(mutton bird).

13.4.1 Issues

The questions are :

. Is the Crown’s constraint on Moriori and Maori rights of cultural

harvest reasonable in all the circumstances?

. Is adequate recognition given to Moriori and Maori interests in har-

vesting particular flora and fauna?

In now referring to ‘Maori’, we include Moriori, unless the context other-

wise requires.
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13.4.2 The Maori position

Maori say the Crown’s restrictions are unreasonable in that they are not

sufficiently cognisant of the extent of Maori interest and the promises of

the Treaty. Nor does the Crown give sufficient weight to the Rekohu cir-

cumstance. The islands are of limited land size and, traditionally, the

chief food supply was fish and pelagic birds. The following points were

made:

. The level of dependence: The level of dependence on seafood and

birds is evidenced by midden remains, the specialised technology

(Moriori had their own forms of nets, traps, hand-lines, spears, and

sea craft), and oral tradition.25 Especially unique were the unsink-

able, wash-through korari that were able to withstand heavy swells

and to sit beside precipitous cliffs in restless seas. An eight-person ko-

rari carried some 40 albatross.26

Albatross included tara, tatataki, and ruru. The modern

classifications are Northern Royal, Chatham Island Mollymawk,

and Northern Buller’s Mollymawk. In tradition, the albatross was

seen to exemplify Moriori mana, featuring in rock art and ritualistic

incantations, and providing the main personal adornment.27

Midden remains testify to the large variety of birds in fact taken,

but pigeon, titi, and toroa appear to have been especially esteemed.

Fish have already been mentioned. Numerous witnesses spoke of

harvesting fish, shellfish, and eels today in and around Te Whaanga

and the coastal foreshore.28

Seals were the mainstay of the Moriori diet, but not so with Maori.

Commercial operations from 1805 extirpated the onshore Southern

Fur Seal colonies before Maori arrived.29

Whale stranding sites are known. In Moriori beliefs, the spirits of

their departed ancestors herded the pods of ‘blackfish’ to beach

themselves in order to feed their descendants.30

The extent of dependence on fish and seabirds is further evi-

denced by the comparative lack of a large terrestrial resource.

Though pigeon, rails, and eels were significant, the archaeological re-

cord is that marine foods were overwhelmingly important in the

diet. The regular edible flora were karaka (kopu) berries and

fernroot. Kumera, the main crop on the mainland, did not grow on

Rekohu.
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. The cultural weighting: On the mainland, major hapu groupings

boast of particular foods for which they are famous and which serve

to boost their mana in trade and tribal hosting. These foods are re-

ferred to as mana kai – food that raises status. Despite their removal

from the mainland, Moriori applied the same concept to titi and, es-

pecially, toroa.

The taking and preparation of toroa was also accompanied by

elaborate rituals to make good the harvest, protect the harvesters,

and appease the deities who jealously guarded the resource. The har-

vesting was dangerous, and, if a person was injured, it was seen as

self-evident that someone on that or a preceding expedition had bro-

ken the rules.

While Maori may have conquered the Moriori, they may not have

presumed to have conquered the Moriori gods. There is evidence

that Maori took Moriori priests on titi- and toroa-harvesting expedi-

tions to perform the incantations necessary for the survival of both

the species and the gatherers. But, equally, Maori incorporated toroa

into their culture. Large numbers of titi and toroa were preserved in

their own fat and sent to Taranaki, to feed those in the war and to sup-

port Parihaka. Te Whiti in turn adopted the toroa feather as the em-

blem of the Taranaki people and the symbol of unity.31 Toroa also be-

came the symbol of their survival and autonomy, both during and

after the wars between 1860 and 1881. The supply continued through

the twentieth century, and the raukura, as the three-feather arrange-

ment is known, continues to be worn when Taranaki meets or trav-

els to this day.

Crown restrictions on taking toroa are thus symbolic in another

respect that is not always appreciated, and it is not now easy to con-

trol unauthorised harvesting.

. The spiritual weighting: As indicated above, the gathering of toroa

has infused the political and spiritual dimension of Moriori and

Maori life.

. The extent of grievance: In assessing what is fair and reasonable, re-

gard must also be had to the evidence of grievance. While the dissat-

isfaction with restrictions was made abundantly plain, the history of

petitions and applications to the Minister for permissions to take
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show that the concern is nothing new. We were referred to petitions

and applications from 1933, 1946, and 1961, and several from the

1970s. A regular contention was that Moriori and Maori were careful

stewards of the resource and that the refusal to allow an annual cull

of fledglings was causing overcrowding in the breeding grounds and

the needless death of young birds.32

The 1970s complaints concern mainly illegal but commercial gath-

erings by mainland fishermen, who used helicopters to plunder the

nesting grounds during the crayfish boom. Fledglings blown from

precarious ledges were washed to the northern beaches of the main

island and were collected there by locals. These were not birds that

could enter the breeding cycle.33

In 1989, Moriori Tchakat Henu sought permission to take a pre-

scribed number of hopo tchar each year for significant customary

and ceremonial occasions. This was not granted, and in 1991 a peti-

tion was prepared and filed. At the same time, another group sought

to have themselves established as a management committee to super-

vise the collection and allocation of hopo tchar.34

. The empowerment of officials: Between 1898 and the passing of the

Social Security Act in 1938, Maori had greatly restricted access to ben-

efits on account of their traditional food resources.35 An irony was

that the Government had already passed, and continued to pass, leg-

islation to restrict Maori access to these foods. There was also little

thought at that time that the Government was taking away a com-

mon law and Treaty right.

We consider, however, that there is no lack of official concern to-

day. Department of Conservation officials pointed to a great deal of

documentation in support. The international debate and the various

arrangements for cultural harvests in other countries has also been

considered.

In response, it was argued that there still remains the substantial

difficulty that, to seek some special use, Maori must go cap in hand

to an official for a decision. No matter how fair and reasonable that

decision may be, it will always be seen to be wrong, as it must be

when what the ancestors had authority to decide is decided by a bu-

reaucrat. In turn, the bureaucrat may or may not be fully attuned to

the Maori point of view.

[267]

Heritage Control 13.4.2

32. Document c42, pp 10–12
33. Ibid
34. Ibid, pp 50–53
35. Michael King, ‘Between Two

Worlds’, in The Oxford History of New
Zealand, Geoärey W Rice (ed), 2nd ed,
Auckland, Oxford University Press,
1992, p 293



13.4.3 The Department of Conservation’s position

The Department of Conservation’s position was that the heritage was seri-

ously threatened and that, at this stage, no chink in the protective armour

can be allowed. The nature and extent of Maori interests had been care-

fully examined, and there was sympathy for them, but harvesting was cur-

rently unsustainable and was likely to remain so for some time. The de-

partment accepts a duty to liaise with Maori on cultural harvest, but the

species must first reach sustainable levels. The following points were

made:

. Maintenance of biological diversity: The biological diversity of

Rekohu is nationally and internationally renowned. Rekohu has

birds that are endangered on the mainland, as well as 18 species of

birds found only there. The latter include the Chathams Island pi-

geon, the magenta petrel, the oyster-catcher, the tui, and the black

robin. All have the highest priority endangered-status classification.

More than 40 species of flora are likewise found only there.

. Threat to biological diversity: Introduced cats, dogs, rats, weka, and

possums, and, later, land clearance and stock played havoc in the

past, and many species that are known to have lived on Rekohu are

now extinct. These include all the native ground birds except the

Chatham Island snipe (which survives on Rangatira Island). 36

. Steps taken to control: Special measures have been taken to control

predators ; fence bush, dunes, and wetlands; and restore habitats. In

the 1960s, Mangere and Rangatira Islands were purchased, stock was

removed, and predators were attacked to create safe breeding

grounds. This was done with the assistance of the Royal Forest and

Bird Protection Society. There are now encouraging reports of popu-

lation increases and the appearance of species thought to have been

extinct.37

. Monitoring of toroa: Toroa have coped with storms, natural hazards,

and climatic change. They have coped less successfully with the intro-

duction of predators, man-made habitat change, and harvesting by

humans. However, a major cause of loss of toroa today, and the rea-

son for a recent decline in their populations, appears to be long-line

fishing. The birds take the bait from the extensive lines of hooks that

move close to the surface and are caught. The albatross loss by this

means is substantial, but little can be done about it. Boats must have

sirens to warn off flocks, but it is impossible to police the boats at sea.
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Moreover, albatross also fish in international waters where there is

much foreign long-line fishing for tuna. An international ban on

long-line fishing in southern waters would be required to stop toroa

loss, but, unless that could be achieved – which would be difficult –

toroa are likely to remain a seriously threatened species.

Maori prefer the Northern Royal Albatross, but this is a particu-

larly rare species. It breeds only at Rekohu and at Taiaroa Head in

Dunedin. A 10-year monitoring programme was begun after the

raids of the crayfishing years, and a 1991 report told of a decline in

the population that approximately coincided with the increase in

tuna fishing. The appearance of crowded nesting grounds is decep-

tive. Popular beliefs that ‘taking only a few won’t matter’ are not

valid, according to scientific evidence, and would have marked

effects on the future population. Even limited and controlled cul-

tural harvest would further jeopardise the species’ survival.38

. The involvement of Maori and local farmers: The human predator is

increasingly recognised as a threat that cannot be controlled as

effectively as on the mainland. In fact, Rekohu is almost impossible

to police. It is now seen as essential that local people should own the

conservation ethic themselves. Early conservation efforts were im-

posed from outside, earning resentment from local islanders, but

special efforts are now being made to win local support. The estab-

lishment of a local conservation board, with Maori representatives

on it, gives expression to this (though as we see it equal representa-

tion for Moriori and Maori is required). There is now much closer

cooperation between the Department of Conservation and Maori in

monitoring and in gathering and sharing information.

Concern for Moriori and Maori interests has been demonstrated

by the Department of Conservation. In 1991, Moriori Tchakat Henu

gained approval to take 20 birds for the 1991 bicentennial celebra-

tions. These had been blown from nests and washed to the main is-

land. Immature and unable to fly, they were doomed to die anyway,

but at least the cultural interest was recognised.39

The Department of Conservation is content to make skins, bones,

and feathers available for local crafts. The main problem has been

Maori and Moriori divisions.40

. Consideration of options: There is international debate on whether

controlled and supervised harvesting of select species (like titi) at
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select sites with increased populations will increase or diminish ille-

gal taking. Will it satisfy the urge or add to it? Will it deter the hu-

man predators from more sensitive sites or encourage them to ex-

plore more widely? Will they introduce other predators like rats?

Have they become more interested in themselves than in preserving

the heritage of their ancestors? These are all questions to be brought

into account.

13.4.4 Findings

We are concerned with Treaty rights, not indigenous peoples’ rights as

such. Under the Treaty, it is clear that both Moriori and Maori have inter-

ests in the wild flora and fauna. These were not conquered. They re-

mained owned by the Moriori conception of Tangaroa (god of seas) and

Tane (god of forests and birds), and use rights belonged to those who re-

spected them. In this instance, 1835, and all that, is irrelevant. The Treaty

preserved the right of those whom the gods had allowed to use.

We now consider the following:

. Overview: On the evidence, the Department of Conservation is

more than a protector of the environment ; it is equally a protector of

the Moriori and Maori identity and way of life. The constraints on

Moriori and Maori are for their benefit as well. That which Moriori

and Maori received from their ancestors and which, in accordance

with the traditional law, they must pass to succeeding generations is

now under threat from outside forces requiring new methodologies

to control. It is the transmission of that sacred heritage that the de-

partment seeks to assure. In this, the department, Moriori, and

Maori are on common ground.

. Ultimate goal: In terms of the Treaty, and its promise of authority to

custom-holders, an ultimate goal is Moriori and Maori control of

customarily used flora and fauna, with the Department of Conserva-

tion providing servicing and support. This would require the com-

mitment of all to the best management and advice that science can

provide, and rigorous local policing with community support to that

end. It would also require cooperation between Moriori and Maori.

The Forest and Bird Protection Society stressed the dangers of a frag-

mented approach to environmental management and local interests
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subsuming necessary environmental standards.41 We think that lo-

cal responsibility is more important on a remote island than on the

mainland, provided those responsible have the mind and the where-

withal for the task.

. Present position: For now, however, the threats of loss are real, the

dangers are many, and the risk is too great to allow for any major de-

parture from the current state of control. None the less, control from

mainland New Zealand will not work. For one thing, there is not the

policing capacity. But, despite all that has been said, there is a well-

knit community. Best hopes appear to lie with the traditional ‘police-

man within’ – the moral sanction that comes from a shared cultural

ethic whereby a community enforces its own rules by deprecating

offenders, both local and the many from over the seas. We are

satisfied that the Department of Conservation is aware of this and

seeks a partnership with the community. In this case, a partnership

is not only desirable but required in order to do the job.

. Toroa: There is clearly no perfect knowledge of toroa numbers, and

in time more studies will be required, but, on the evidence as it

stands, toroa should not be harvested at present. The risk is too

great, but Moriori and Maori must be kept informed of any policy

change. We have the Department of Conservation’s undertaking

that they will be. The department accepts a duty to liase with Maori

on population movements and to advise when species have reached

a sustainable level.

. Titi: Rakiura Maori can take Titi from the Titi Islands, but Rekohu

Moriori and Maori are constrained, though the birds are closer to

their homes and their harvest of titi was no less. Naturally, this seems

inequitable. However, numerous colonies that were originally dis-

tributed throughout the islands have virtually disappeared. This ap-

pears to have been due mainly to imported rodents. Further, over

the years the human gatherers were no longer confined to Moriori

and local Maori. The evidence was also that mainlanders had started

to take them. Restrictions on landing on certain islands appear to be

reasonable because of the protected wildlife there, and we under-

stand that Maori sold two islands to the Department of Conserva-

tion to secure that protection.

In cross-examination, it was admitted that no research had been

undertaken on sustainable titi populations.42 The need for research
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was acknowledged, but it must surely be unwise to permit harvest -

ing in the interim. It was thought that there might be some scope to

relax the absolute prohibition in the near future, and we again look

to the Department of Conservation to keep Moriori and Maori

informed.

It is clear that colonies on the main island are under too great a

threat for there to be any prospect of harvesting there in the foresee-

able future. However, when giving evidence for the Department of

Conservation, Alan Munn, a field centre manager, had the interest-

ing thought of allowing Moriori or Maori to manage select sites on

their own lands.43 We think that this has considerable merit, re-estab-

lishing as it does the relationship between the people and their cus-

tomary heritage, making them responsible for environmental man-

agement, and putting them to the proof of their claimed capacity for

environmental control. There is a problem in that the land awards

were so haphazard in the past that the accident of current ownership

bears no relationship to customary birding rights, and Moriori

would presumably be more limited in proposing sites. However,

while owners control access, two things could allow such a scheme

to get off the ground. The first is that the owners of the land do not

own the birds. As a matter of law, the birds are insufficiently domesti-

cated for that. The second is that it is possible for significant sites to

be set aside as Maori reservations for the common benefit of a class

of persons, with the trustees and terms of trust being settled by a

court. We think that this should be explored further.

We understood that the remaining colonies are on Maori-owned

islands. Harvesting there would have to be with the owners’ agree-

ment. Once more, the award of the islands last century was ex-

tremely casual, as we have described. They were awarded to a few in-

dividuals only, and properly a trust for all the people, while not

provided for, was implied. Further, Moriori should not have been

kept out.

We make no recommendations on this point because of the statu-

tory restrictions on making recommendations in respect of private

land. But it cannot be beyond the wit of the Crown to see that justice

has not been done. We are not talking of land that has been used for

other than the birds, and there is adequate scope for the Crown to

see where the balance of justice lies and to look to some rectification.
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For the reasons given earlier in the chapter on the original award of

titles, the Treaty requires no less.

. Seals: On the evidence, there is a dearth of information about seal

numbers, but the best available evidence is that populations have not

reached a point where the restrictions provided for in the Marine

Mammals Protection Act 1978 can be relaxed, even on a selective ba-

sis.44 Section 4 of the Conservation Act 1987 requires the Marine

Mammals Protection Act and regulations to be interpreted and ad-

ministered to give effect to the principles of the Treaty. The Depart-

ment of Conservation acknowledges its responsibility under that sec-

tion to take into account the traditional harvest exercised by Moriori

and protected by the Treaty.

. Whales: It was not clear to us why whale bones cannot be severed

from dead whales, having regard to the primacy that Maori gave to

whalebone, even ahead of greenstone. We understood that interna-

tional obligations had some relevance. We think that the position

should be further explored, internationally if need be. As is common

with rights-centric law, a balance must be struck with other rights :

in this case, those contained in our international obligations to re-

spect cultural interests.

. Arts and crafts: When we speak here of arts and crafts, we refer to

toroa feathers, whalebone, sharks’ teeth, skins, and pingao and other

plant materials (pingao is an indigenous plant used to weave fine

mats). It appears that an informal arrangement for their distribution

broke down through disputes about the membership of an advisory

committee. We understood that policy guidelines were to be ad-

dressed in the management strategy, although this may be an area

where national policy must be examined to ensure maximum access

to these taonga consistent with conservation objectives.

13.4.5 Conclusion

It is not established on the evidence that the Department of Conservation

is acting inconsistently with the principles of the Treaty of Waitangi. This

finding does not restrict a further claim on proof of changed circum-

stances, new policies and practices, or the failure of partnership and con-

sultation practices.
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13.5 Issue 4: Environment Management Generally

The quality of the relationship between Maori and the Crown was ex-

plored in the context of the draft Chatham Island management strategy.

The Crown admitted that the relationship had not been good before 1990

but contended that this had since changed. A new partnership was evi-

dent in the gifting of land to the Department of Conservation, the cove-

nanting of private land, and cooperation in fencing bush against stock in-

vasion and for predator control. In the future, rather than acquiring more

land, the department anticipated working more with landowners.45

To summarise a host of details, we considered that the primary Maori

concern was the balance of power. It seems to us that, for remote places,

environmental management must depend more on local empowerment

than elsewhere, with central management focusing on quality controls,

but it was also evident that, whatever the right balance is, the relationship

was new and needs time to mature.

An impediment to progress has also been the quality of the relation-

ships between Moriori and Maori. Disputes between the two over inter-

ests in customary resources seem likely to continue. In an earlier chapter

on Crown administration, we recommended that work should be under-

taken to reform the current Maori land law as it applied to the Chathams.

We envisaged that part of that process would involve the search for an in-

formal judicial body for the mediation of disputes. We see no reason why

that should not extend to cover disputes in this area and, indeed, in any

others.

13.6 Issue 5: Te Whaanga

13.6.1 What is it?

Te Whaanga, a large expanse of water over 46,000 acres, is the one of the

most distinctive features of the main island. It is fed in the south by two

large streams, Te Awa Inanga and Makara, which rise eight miles to the

south-east. Many small streams abut the west. Te Whaanga is bounded by

land all round, but on the east the land is mainly sand dunes. The dunes

stand between the inland waters and the open sea and extend as far as the

eye can see. They have existed for a very long time, and Moriori buried

many of their dead there.
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From time to time, the inland water breaks out into the sea (or the sea

breaks into the inland water, depending on one’s point of view). The

breach, through the lowest part of the sandhills, is to the south, where the

sand meets solid ground. It takes the form of a narrow gap called Te Awa

Patiki (the pathway of the flounders). When we saw it, it was a little wider

than a stone’s throw. Certainly, it is very narrow for the water mass

behind.

In the natural history of this large inland expanse, there have been cy-

cles in which, for some four to seven years, the inland water was com-

pletely shut off. Equally, there were times when the breach applied, and,

for some four to seven years, the water ran out and the sea got in. On one

view, nature intended a completely enclosed lake, or lagoon, by building

sandcastles, but had not quite finished the job.46

Today, the breach is kept open by machines for about 75 per cent of the

time on a four-year cycle. More land is available for grazing if the water is

allowed to drain out, and a ford by the mouth of a stream is not so liable to

flood. This makes it hard to assess what Te Whaanga was once like, and

written and oral accounts must be accessed.47

On those accounts, the water tended to be brackish, more in select

parts rather than generally, but just how brackish depended on who vis-

ited and when. Presumably, it was more brackish during a breach.

Was it tidal? Some say it was because the water level went up and down,

but again, was that during a breach? Others say there was no tidal move-

ment, even during a breach. They say that the opening was too small for

the size of the ‘lake’ and that water levels were changed by the sun, wind,

and rain. On our visit, there was no shortage of the last two, but we were

assured that the first also appears. Each was said to have more influence

on the shallow waters of Te Whaanga than they might have on a deeper

water expanse.48

Did Te Whaanga support sea fish? The answer is ‘Yes’, but was that dur-

ing a breach? Eels are not much help. They are bountiful but move be-

tween fresh and salt water, and to do so they are known to cross country

and to burrow through sand. The shellfish could also be more helpful

than they are. They are not completely sedentary and are known to exist

in salt water, brackish water, and even fresh water.

Nor do names assist. ‘Te Whaanga’ means any stretch of water other

than the fully open sea. It could include a lake or a bay. ‘Lagoon’, in con-

text, means a body of water cut off from the open sea by coral reefs or
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sandbars, but how ‘cut off’ does it have to be and was there a breach when

the term was first applied here? ‘Roto’ (lake) has been used to describe Te

Whaanga, and a lake can have a sea outlet ; but, as with the previous term,

‘lake’ describes only the perception of the person who so named it.

‘Moana’, also used in the past, is decidedly neutral. It means any large ex-

panse of water, be it an inland body or the sea.

13.6.2 Ownership

The problem is that Moriori and Maori each claim to own Te Whaanga,

but the Crown has assumed to own it instead. The Crown has said, or at

least has implied, that Te Whaanga is an arm of the sea, and that, by law,

arms of the sea belong to the Crown. Moriori and Maori say that it is not

an arm of the sea but a lake, and that, as a matter of law (although this in it-

self is debatable), lakes belong to them until freely and willingly relin-

quished.49

In 1936, Maori petitioned the House of Representatives for a title to Te

Whaanga. The matter was investigated, but it appears that Maori never

had a reply. In 1938, they applied to the Native Land Court for a title, but it

appears that they never had a hearing.

13.6.3 The issues

Ownership at law is not the issue before us. The first question for us con-

cerns what the Treaty might provide. Also, Moriori and Maori compete

for the ownership, as between themselves.

We define the issues in this way:

. Do Moriori or Maori have interests in Te Whaanga that are provided

for under the principles of the Treaty of Waitangi? If the answer to

that is ‘Yes’, then:
m What is the nature of those interests?
m Who has interests : Moriori, Maori, or both?
m Who should represent those interests today?
m Have those interests been prejudicially affected by Crown poli-

cies, acts, or omissions?

. If there are interests that have been prejudicially affected, then what

steps are needed to protect or to provide for those interests today or
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what other steps are necessary to compensate for or to remove the

prejudice?

13.6.4 Treaty Principles

The applicable Treaty principles have already been considered in the Tri-

bunal’s Te Whanganui-a-Orotu Report and Whanganui River Report.50

We see no need to depart from the position as seen there. In summary, the

Treaty promised to protect Maori in the full, exclusive, and undisturbed

enjoyment of all those possessions that they prized; and lakes, rivers, and

lagoons were no exception. Here, the Maori text is especially instructive.

It elaborates upon, but is not inconsistent with, the text in English.

The next question – whether Te Whaanga was one such prized posses-

sion – is clearly to be answered in the affirmative. It was around its shores

that Moriori gathered, and it was thus substantially the mainstay of the tra-

ditional Moriori economy. An abundant supply of fish, shellfish, eels, and

birds could be taken in almost total safety. The birds included several

forms of native duck. In the moulting season, flocks were surrounded by

Moriori craft and driven ashore. Patiki (flounder) abounded there, pre-

sumably during the breaches, and the breach, Te Awa Patiki, was named

for them. There were also kahawai, garfish, cockles, pupu, and the like.51

Later, Maori also prized Te Whaanga. Thousands of eels were caught

there, it is said, smoked or preserved in fat, and included in the supplies

sent to Parihaka. We presume, and think it highly likely, that Maori both

used and controlled Te Whaanga from soon after they arrived. However,

Maori depended less on Te Whaanga than Moriori, since meat and vegeta-

bles had been introduced by Europeans before they went there.

Accordingly, do Moriori or Maori have interests in Te Whaanga that

are provided for under the principles of the Treaty of Waitangi? The an-

swer for both is ‘Yes’.

13.6.5 What is the nature of those interests?

Moriori and Maori had no concept of ‘owning’ in the English sense. They

rather ‘possessed’ and ‘used’ for so long as the gods, and any enemies, al-

lowed. By possession, we mean that they saw themselves as having rights

to use and as having an authority or right of control as against others.
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Furthermore, that which was possessed was a water regime, consisting

of bed, water, and contents, not merely dry land. The fact that the law that

grew up in England distinguished between the ownership of land and the

ownership of water in any water regime is not good ground for making

that distinction here. The Treaty guaranteed whatever it was that Maori

possessed, in the sense of using and enjoying, and what was possessed

was a water resource. In the same way, fisheries were preserved, and of

course, Te Whaanga was a fishery too. There is no point in the guarantee

if it is seen to apply only to the bed.

As was explored in the Whanganui River Report, coupling ‘possession’

with the Crown’s guarantee of ‘ownership’ at English law is an appropri-

ate cultural equivalent.52

Moriori and Maori also had a complex system of individual or family

use rights, subject to social obligations to the tribe. The ultimate authority

was the tribe. The reasons were given in the chapter on tenure reform.

The appropriate title-holder would be some entity representing the tribe.

13.6.6 Who has an interest?

Moriori claimed the exclusive right and title through immemorial use.

Most Maori were willing to share with Moriori, but, if push came to

shove, then they claimed the exclusive right by virtue of de facto posses-

sion and control when the Treaty was signed. Both envisaged continued

use and enjoyment by all islanders in ‘the Chathams way’. After all, Mori-

ori and Maori are not denied access to sacred sites now on private Euro-

pean-owned land. But a question of right is involved.53

We consider that the ownership issue must be seen in terms of Treaty

principles. As discussed in earlier chapters on the nineteenth-century

land question, the Treaty envisaged a larger justice than custom alone can

provide. And for the reasons given in those chapters, we think the justice

of the case requires that the interests of both Moriori and Maori should be

respected, and that both should be represented in the title.

13.6.7 Who should represent those interests?

We consider that a body representing Moriori and Maori should hold the

title, but that it should have a predominant Moriori membership. Moriori
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depended on Te Whaanga much longer and much more than Maori.

From the time of their arrival, and before, Maori had access to European

foods.

13.6.8 Have there been prejudicial effects?

We consider that the Treaty interests of Moriori and Maori have been prej-

udicially affected by Crown acts and omissions. It is prejudice enough

that the Moriori and Maori entitlement has never been acknowledged.

The Crown may have honestly thought that neither Moriori nor Maori

had a right equivalent to ownership. But the Crown’s belief is irrelevant to

whether a right was denied. It was, and that is prejudice enough.

However, the prejudice was also in acts of presumptive control, allow-

ing uses without asking whether Moriori and Maori agreed. Following

the sinking of the Holmwood by a German mine in 1940, the Government

used the northern basin of Te Whaanga for military flying boats, putting

in a wharf and a telephone line to the landing site. Later, the landing site

would be used for civil flights.54 Later still, the draining of the northern ba-

sin was investigated, again without reference to Moriori or Maori. In 1967,

the Crown agreed to private owners erecting stopbanks at the northern

end to reclaim and take title to some 1150 acres. Approval to reclaim a fur-

ther 1000 acres was given to another farmer in 1968. In 1984, a regional wa-

ter board allowed the Minerals Exploration Company to discharge 570

litres of water per day into Te Whaanga.

Through the failure to identify and declare Moriori and Maori inter-

ests, the general population also effected changes, directly or indirectly,

without reference to Moriori or Maori. In the 1880s, swans were intro-

duced, via Lake Huro. There were good and bad aspects to this, but no

one inquired as to Moriori or Maori opinion. From 1882, adjoining Euro-

pean landowners began to open the channel artificially, so as to lower the

water levels to provide more grazing land. Because of the very shallow

edges, a large flow out was not required. This is said to have provided graz-

ing for 2000 sheep. Moriori and Maori may have been happy with this ;

there is no record of any objections. But that is not the point. Unless ab-

original rights are acknowledged, any inroad is the thin edge of the

wedge.

Other islanders used Te Whaanga for fording, boating, fishing, and

gathering swans’ eggs.55
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One respect in which Maori were advantaged is that, for so long as the

land was customary land (ie, Crown land subject to Maori customary us-

age), Moriori and Maori did not have to pay rates. This was no advantage

before 1982. The Crown also submitted that its control of the title pre-

vented riparian accretion claims. But that did not stop reclamation.

Whether accretions can cut into privately owned lakes is not certain in

any event. But this matters little. Whatever the advantages, the disadvan-

tage, if only from a failure positively to provide for the Treaty right, could

only have been more.

13.6.9 What protective measures are needed?

(1) What principle applies?

It is now well established in law, and was considered in Tribunal reports

from 1982, that the Crown has a duty actively to protect. We think that re-

quires taking all such steps as might reasonably be required to ensure, to

the extent practicable, that Moriori and Maori interests are acknowl-

edged and defined. Leaving things as they are does not provide the sort of

acknowledgement required to match the Treaty’s guarantee.

(2) What constraints apply?

Tribunal reports have also long considered that, in righting one wrong, an-

other should not be created. The Act now gives extra force to this. The ti-

tles to reclaimed lands cannot now be resumed.

The public interest in using is important but is not determinative. On a

narrow point, no prescriptive use right can be claimed against Crown

land, be it ordinary Crown land or Crown land burdened by customary in-

terests. On a broader rights view, the larger public interest lies in ensuring

an adequate remedy where property rights have been wrongly denied.

The position might be different if the public use was larger than it has

been, but we need not decide that on this case.

Moriori and Maori have both said that public access would not be de-

nied, but that has not been determinative in the conclusions that we have

reached.

The question of compensation for land lost by reclamation was not

raised, though the return of land was sought. There is no reason why com-

pensation cannot be raised in good faith negotiations.
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(3) Should ownership be determined by the courts?

In giving effect to the Treaty, we see no fairness in referring the question

of ownership to the courts. The tests are not the same. The position would

be different if the Treaty were part of the applicable law, but it is

insufficiently clear that that is so.

For one thing, the onus of proof is not the same. The law starts with a

presumption: that, if Te Whaanga is an arm of the sea, it is vested in the

Crown and the burden of customary interest must be shown to exist. Un-

der the Treaty, it is pertinent to ask how the Crown came by it, and, if only

by operation of law, whether it can be shown that that was understood

and agreed. How might Maori have reacted had it been put to them, when

the Treaty was signed, that such bodies of water would no longer be theirs

to control but would pass to the Crown?

As to whether or not it is an arm of the sea or a lake, the law looks to geo-

morphology. The Treaty looks to the historical use by people, and the rea-

sonable expectations of both sides.

(4) Should the Crown issue a Crown grant?

The best protection may not be a Crown grant alone. Rates would accrue,

which seems inappropriate save to the extent of actual commercial user,

as with eel farming. Nor should there be civil liability for flooding, unless

it was due to unnatural causes. On the other hand, holding the land as

Crown land subject to Maori customary practices does not give sufficient

expression to the ownership to which Moriori and Maori are entitled, in-

cluding developmental or alienation rights.

(5) Control by planning

The Crown submitted that ownership was not important now. Planning

legislation provides a framework for future management, offering a vari-

ety of mechanisms including consultation, the exercise of kaitiakitanga,

and provisions for taiapure management. The Resource Management Act

1991 enables councils to transfer functions to iwi authorities, and, in so far

as the Conservation Act 1987 applies, the Department of Conservation

must administer responsibilities so as to give effect to Treaty principles.56

As we see it, there is no reason to delay the transfer of ownership if own-

ership is no longer an issue. However, we are unconvinced that ownership

is no longer important. Surely, resource management legislation cannot

have gone so far as to make ownership meaningless. At the very least, it
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must have a bearing on any obligation to consult over use or the exercise

of any discretion to transfer management functions.

We incline to support a special Act to recognise the ownership of Te

Whaanga by a body of the kind described, unless the claimants them-

selves have an alternative proposition. We see no reason why manage-

ment laws should not otherwise apply. Despite their strength, the words

‘guarantee’ and ‘full exclusive and undisturbed possession’ do not defeat

laws that are reasonably necessary for resource protection and environ-

mental management under the Crown’s right of governance.

13.6.10 Conclusion

The Crown assumption of an unburdened title represents a Treaty

breach. Maori have suffered prejudice as a result.

We recommend special legislation to vest Te Whaanga in a body repre-

sentative of Moriori and Ngati Mutunga, but with Moriori predomi-

nance. The further terms should be negotiated, but the claimants have

leave to apply for more particular recommendations.

13.7 Issue 6: Conservation Tenure

Is there a proper balance on the islands between conservation and devel-

opment? Some Ngati Mutunga claimants argued that the Department of

Conservation had acquired too much land that was needed for farming.

They argued that on the islands a critical mass of farm product was

needed for marketability and to protect the fragile island economy.

13.7.1 Argument

These claimants argued that the Crown’s land acquisitions, particularly

on Rangiauria, were prejudicial to Maori in that they affected their liveli-

hoods (and those of all islanders). For the same reason, it was contrary to

the Treaty, and Crown purchases should be constrained. A perceived pol-

icy to make the islands a protectorate for wildlife once more made the is-

landers’ survival, and the island’s future, secondary to mainland views.57

Claimants added that the Department of Conservation’s argument that

its share of the island was much less than its share of the mainland cut no
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ice.58 More of the mainland was in mountain, and islanders need every

inch of the land on a small island to survive. The islanders should not be

factored out by mainland statistics. Were a proper analysis made of topog -

raphy and island economics, it was argued, the conservation estate would

be excessive. The department’s contention that most of its land was un fit

for agriculture unless the indigenous vegetation was cleared encouraged

the response that it should be cleared.

13.7.2 The relief sought

The claimants sought the transfer of all Department of Conservation land

to private ownership, with conservation issues to be jointly managed.

That, it was claimed, was more appropriate for the Rekohu situation. Con-

sultation was not enough, because it provided for a response but denied

the initiative and control, and those seeking to consult came with main-

land perspectives firmly embedded in their minds.

The Department of Conservation responded that islanders would have

preference in any future sale of department land.59

13.7.3 Conclusions

The proposal represents a major policy change, and this requires a larger

debate outside this Tribunal. If the Crown’s Treaty right to govern is not

to be unreasonably constrained, this Tribunal can recommend only to the

extent necessary to ameliorate any offending policy. For example, we

might consider whether the Crown’s retention of any particular block rep-

resented an unreasonable constraint on island survival. But the matter

was not put to us in that particularised way. For the purposes of the larger

debate, we add that there was insufficient evidence of the economic effect

on the islands of land retirement or preservation for a final conclusion to

be drawn.

In considering the prospect of land transfer, priority must go to those

who lost land as a result of Crown action inconsistent with the Treaty.

Here, Moriori have the prior call. While, in the now usual way we have left

the terms of any settlement with Moriori for negotiation, Moriori have a

very special case, which obliges the Crown to do all that is reasonably pos-

sible to secure them with an adequate island land base, if that is what they

want. We will not recommend so as to prejudice that prospect.
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14. CONCLUSIONS

In this chapter, we draw together the threads.

14.1 Moriori

Our conclusions in regard to Moriori are as follows:

. The main relief by far is due to the Moriori people.

. Compensation for failing to intervene on their enslavement was rec-

ommended at chapters 5 and 10. Our reasons were also set out in

those chapters. Important findings were that the Crown was aware

of the situation and was in a position to have effectively intervened

to provide a remedy and should have so intervened. The long-term

consequence is that Moriori as a people, and their culture and integ-

rity, are now seriously at risk, to the detriment of both the country

and the descendants of the few survivors.

. Compensation was also recommended for the failure to set aside the

clearly unjust allocation of land by the Native Land Court. This was

recommended in chapter 10. The reasons are given in that chapter

and in chapters 6 to 9. Broadly, the court adopted criteria set by the

Crown that were inadequate in Treaty terms. Further, the Crown did

not intervene, though it knew of the position, could have intervened

as it had done in other cases, and should have intervened when, in

terms of Treaty principles, the awards were patently wrong. Moriori

received 3 per cent of the main island and nothing of the outer is-

lands. They were entitled to 50 per cent of all, at least. There were

also far better ways of resolving the issues, which were substantive is-

sues of justice, than using the Native Land Court to rule on a narrow

question of custom.

The prejudice for today is that Moriori now lack the land base that

they should have had and their people are dispersed. That land base

is now necessary for the social, cultural, and economic development

of Moriori.

. Compensation is due also for the impact on Moriori of the Crown’s

policy on tenure reform. This was dealt with in chapters 9 and 10.
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The same topic was examined more thoroughly, in relation to Ngati

Mutunga, in chapter 11.

. We have recommended that the quantum be negotiated between

Moriori and the Crown, but with leave for either party to seek fur-

ther findings or recommendations if desired.

. Compensation should be directed to Moriori cultural re-establish-

ment and the social, economic, and cultural development of the peo-

ple. Also, a significant Moriori land base on Rekohu appears to be a

necessary long-term goal.

. The common thought is that the tribes have the right to determine

for themselves what they will do with the proceeds of any settle-

ment. It is their money. The principle seems sound, but a balance is

required, and we do not agree that the Crown should have no say

on either the purposes for which proceeds may be applied or the nec-

essary protective mechanisms. In this case, the people are scattered

and the interests of all must be considered.

. The Crown has a right to govern and a duty to ensure fairness for all.

Part of the Treaty understanding was that Maori would have laws

to protect them as much from each other as from anyone else. The

Crown should ensure that any proceeds pass to a properly consti-

tuted body with appropriate charitable purposes and accountability.

We appreciate that it will be necessary for Moriori to settle representa-

tional differences, at least for the purpose of negotiations, before this mat-

ter can progress.

14.2 Ngati Mutunga

Compensation is also due to Ngati Mutunga for the lasting impact of the

Crown’s policy on tenure reform. Chapter 11 contains the precise recom-

mendation and reasons. Tenure reform probably affected all Maori, so

the matter must be cautiously managed. Some tribes were affected more

than others. Chapter 11 sets out the particular effects on Ngati Mutunga

and notes the extent of land loss and social dislocation. The latter was

marked by internal disputes, a loss of control, and the dispersal of the peo-

ple. That dispersal was not to a nearby town, as most often happened on

the mainland, but to distant and scattered places beyond the seas.
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An unworkable title system, shareholder control from abroad, and

court, not tribal, control were other consequences. We will refer to that

further below.

In terms of lasting prejudice, the main loss was to the social and eco-

nomic consequences for the tribe as a corporate entity. Individual Ngati

Mutunga did receive land, more than their entitlement in some cases, but

the tribe as a tribe received nothing. The tribe’s corporate social and eco-

nomic capacity was dissipated. Compensation should be for general trib-

al purposes, in order to rebuild the tribe and the cultural base on the is-

land, and in return for the land that the people, as a tribe, were denied.

Again, negotiations were recommended, but with leave to apply for

more specific recommendations.

The return of a particular block, Kekerione 1, subdivision 62, is recom-

mended at the end of chapter 11. This is to two persons on particular

terms of trust. It is subject to payment but on concessionary terms.

14.3 Moriori and Ngati Mutunga

A new indigenous land law is proposed for Rekohu in chapter 12. This is a

radical suggestion, but one that seems necessary, not just to overcome the

tenure problems inherited from past reforms but for the progress of the

Chathams as a whole. The title system as it now exists is unsatisfactory

and seriously prejudices those who live on the island. It also affects the is-

land economy. That economy has enough difficulties without the addi-

tion of this.

A particular respect in which the island is affected more than anywhere

else is that, comparatively small though the amount of Maori land may

be, proportionately there is more Maori land here than elsewhere in the

country.

There is also a respect in which the Maori land on Rekohu is affected

differently from elsewhere. Most owners are scattered beyond the wide

seas. Rents that could best be spent in rebuilding the cultural base at

home, for everyone’s benefit, are also scattered abroad, sometimes in

cheques worth little more than the postage stamp. And when it comes to

voting on what is best for the land, those who decide may never have set a

foot on it.
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In custom, this is the wrong way round. The produce of the land stays

with the land; the primary right is with those on the land; the primary

concern is to secure the home base as the cultural font. And all benefit

whenever they go home.

The Crown is responsible here, for the current title problem is the di-

rect result of its tenure reform. Chapter 12 recommends that the Crown

fund a body to promote a new Maori land law specific to Rekohu. Of

course, Moriori and Ngati Mutunga would have to agree that the matter

be explored. There is much that we would like to suggest on what might

be done, but the matter was not debated before us and we should make no

further comment.

All islanders, Maori included, are affected by the mainland exploitation

of the Chathams seas. The islanders are vitally dependent on the seas for

their livelihoods and the Chathams seas are rightly seen as their natural

heritage. Chapter 12 reviews these matters. We urge the further consider-

ation of marine reserves to protect the islanders’ use of such foods as

paua, not for cultural treats but to feed local families, and to limiting ex-

ploitation by mainlander commercial interests. To restore the islanders’

natural heritage, and for fundamental reasons of island economics, we es-

pecially urge that all feasible steps be taken to increase quota allocations

to the Chatham Islands Enterprise Trust.

Chapter 13 considers that Moriori and Maori should be dealt with

equally for the purposes of Crown administration on the island. Each

group is entitled to its own institutions. Each may be described as tangata

whenua of the islands. Each has an interest in the natural resource for the

purposes of land use planning and heritage control. To the extent that it is

necessary that they combine, they should be equally represented on the

common body, unless it is plain that in a particular case one group should

have priority. There is no reason why they should not form a single body

if they wish, but that must be up to them.

Planning legislation that defines tangata whenua in terms of mana

whenua is culturally wrong and has prejudiced relationships between the

two groups, just as it prejudices others. Statutory change to remove refer-

ence to mana whenua in the planning legislation is recommended in chap-

ter 13.

Cultural harvest was a major item of contention in this case. We accept

that Moriori and Maori have cultural harvest rights, but we also accept
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that the Crown has the right to impose constraints to protect the resource

and that, at this stage, prohibitions are still required. The matter is dis-

cussed in chapter 13. We have made no recommendations at this time but

have left the position open so that it can be kept under review.

However, in the course of reviewing titi harvesting on the outer islands,

our attention was drawn to the ownership of certain of these islands. The

islands are only ever used for birding. They are owned by the descendants

of a few persons who were haphazardly put on the titles by the Native

Land Court. Clearly, those persons could only have been trustees for all,

but no trust was provided for. Clearly, also, Moriori were equally entitled

as a group. Because of restrictions on the Tribunal in regard to the mak-

ing of recommendations in respect of private land, no recommendations

are made. But justice calls for rectification. There is adequate scope for the

Crown to see where the balance of justice lies and to consider the appro-

priate steps. Again, this matter is addressed in chapter 13.

An impediment to progress on the island has been the quality of rela-

tionships between Moriori and Maori. Disputes between the two over in-

terests in customary resources seem likely to continue. We have recom-

mended that work should be undertaken for the reform of current Maori

land law on the island. Part of that could involve a search for an informal

body on the island for the mediation of land disputes. We see no reason

why that should not extend to disputes in all areas.

Te Whaanga was the subject of a specific claim. Special legislation to

vest Te Whaanga in a body representative of Moriori and Ngati Mutunga,

but with Moriori predominance, was recommended in chapter 13.

14.4 In Summary

Our formal recommendations relate to :

. compensation for Moriori (the main recommendation);

. compensation for Ngati Mutunga;

. the vesting of Te Whaanga Moana;

. the amending of planning legislation;

. the reviewing of Chathams Maori land law; and

. the conditional return of the hospital block (Kekerione 1, subdivison

62).
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In addition, we urge the further consideration of marine reserves and

the allocation of fish quota for the benefit of the islanders. The Crown

may also wish to consider the ownership of certain outer islands used for

birding.

�

The following karakii is recited at the tohinga or baptism of a Moriori

child. It invokes a blessing on the child, that he might grow and prosper to

tread the land in the future.

te one no Uru, no Ngana, no Iorangi e-ra ia.
kei tongia te one, tongia te one e, tareae-i-ae,
whati te rangi,whati te rangi, tu tatau tareae-i-ae, tu tatau tarea.

no Tu,no Tane,no Rongo,no Tangaroa,e-ra ia.
kei tongia te one, tongia te one e, tareae-i-ae,
whati te rangi,whati te rangi, tu tatau tareae-i-ae, tu tatau tarea.

no Tahu,no Moko,no Maroro,no Wakehau,e-ra ia.
kei tongia te one, tongia te one e, tareae-i-ae,
whati te rangi,whati te rangi, tu tatau tareae-i-ae, tu tatau tarea.

no Ruanuku,no Taputapu,no Rakeiora,e-ra ia.
kei tongia te one, tongia te one e, tareae-i-ae,
whati te rangi,whati te rangi, tu tatau tareae-i-ae, tu tatau tarea.

e puke,e puta wai, ta ihi, ta mana, ta ha, ta whakaariki.
kei tongia te one, tongia te one e, tareae-i-ae,
whati te rangi,whati te rangi, tu tatau tareae-i-ae, tu tatau tarea.

no Rongomai-whiti, no Rongomai-rau, no Rongomai-ta-uiho-o-te-rangi.
no te whakaariki,ko ro Tauira te one,
whati te rangi tu tatau tareae-i-ae, tu tatau tarea.

e puke wai, e puta wai, ta ihi, ta mana, te ha, te whakaariki ra-i.
kei tongia te one tareae-i-ae,whati te rangi tu tatau tareae-i-ae.
whati te rangi tu tatau tarea – no.
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Dated at this day of 2001

ETDurie, presiding officer

JTKneebone, member

GSOrr, member





APPENDIX. RECORD OF INQUIRY

RECORD OF HEARINGS

The Tribunal

The Tribunal constituted to hear claim Wai 64, concerning the Chatham

Islands, comprised Chief Judge Eddie Durie (presiding), John Kneebone,

Professor Gordon Orr, and Makarini Temara. However, Mr Temara

passed away on 21 October 1994, before the hearings and the report were

completed.

Counsel

Sian Elias qc and Maui Solomon appeared for the Te Iwi Moriori Trust

Board (the Wai 64 claimants) ; James Johnston and Mike Antunovic for

the Tchakat Henu Association of Rekohu Incorporated (the Wai 308

claimants) ; and RDryden for Benjamin Solomon (the Wai 417 claimant).

John Upton qc, Nick Davidson, and AHiddleston represented Te

Runanga o Wharekauri Rekohu Incorporated (the Wai 65 claimants) at

the first three hearings, and Sir Geoffrey Palmer, Mei Chen, Mike Webb,

and Alex Palmer became their counsel thereafter. Charl Hirschfeld, Kathy

Ertel, Rachel Steel, Leah Whiu, and D Booth appeared for Ngati Mutunga

o Wharekauri Incorporated (the Wai 65 claimants).

Bruce Carran, PMarriot, and MBrown appeared for Makere Rangiatea

Love and Ralph Heberley Love of Nga Iwi o Taranaki (the Wai 54 claim-

ants) ; Eugenie Sage for the Royal Forest and Bird Society ; and S Brown

for Te Otane Reti and others of Te Whanganui-a-Orutu (the Wai 55 claim-

ants). Briar Gordon and Helen Aikman appeared for the Crown.

The First Hearing

The inquiry opened at Waitangi Hall in the Chatham Islands on 9 May

1994. Submissions were received from John Aston, Lewis Ashton,

Manaahi Cotter, Stella Cotter, Wilford Davis, Elaine Goomes, Margaret
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Hamilton, Val Mete, Alfred Preece, Charlie Preece, Eileen Soanes, Charles

Solomon, Gary Solomon, Julie Solomon, Tommy Solomon, and John

Upton (11 May); and Pare Brown, Richard Clough, Denise Davis, Diane

Fleming, Theresa-Anne Goomes, Keri Hamilton, Chantee Harvey, Jeffrey

Harvey, Debbie King, Erin King, Iris Lanauze, John Preece, Patricia

Preece, Riwai Preece, Nigel Ryan, Gary Soanes, Thomas Solomon, and

Ann Thomas (12 May).

The Second Hearing

The second hearing was held at Turnbull House in Wellington from 16 to

19 May 1994. Submissions were received from Bryan Gilling and Sian

Elias (16 May); Laurie Clarkson, Linda Entwistle, Bryan Gilling, Shirley

King, Apirana Mahuika, Nigel Ryan, Bronwyn Smith, Benji Solomon,

Dennis Solomon, Christopher Tuanui, and Penny Tuanui (17 May);

Mana Cracknell, Frank Harvey, Michael King, Reece Richards, Laurie

Smylie, and Ihakai Tuanui (18 May); and Fiona Goomes, Charles Preece,

Reece Richards, Marian Solomon, Maui Solomon, Patricia Solomon,

Thomas Solomon, and Peter Tuanui (19 May).

The Third Hearing

The third hearing was held at the District Court building in Wellington

on 11 July 1994. Submissions were received from R Dryden, Grant

Phillipson, Hugh Rennie, John Upton, and Tony Walzl.

The Fourth Hearing

The fourth hearing was held at the Dictrict Court building in Wellington

on 3 August 1994. Submissions were received from Helen Aikman, Sian

Elias, and John Upton.
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The Fifth Hearing

The fifth hearing was held at the Waitangi Tribunal’s offices in Wellington

from 10 to 14 October 1994. Submissions were received from Eugenie Sage

and Tony Walzl (10 October) ; Helen Aikman and Ashley Gould (11 Octo-

ber) ; John Bartle, Michael Cuddihy, Alan Munn, and Poma Palmer (12 Oc-

tober) ; Ashley Gould and Maika Mason (13 October) ; and DBooth,

Ashley Gould, and Grant Phillipson (14 October).

The Sixth Hearing

The sixth hearing was held at the Waitangi Tribunal’s offices in

Wellington on 24 and 25 January 1995. Submissions were received from

Richard Boast, Mana Cracknell, and Fergus Sinclair (24 January) ; and

Helen Aikman, Mai Chen, and Sian Elias (25 January).

The Seventh Hearing

The seventh hearing was held at Waiwhetu Marae in Lower Hutt from 20

to 24 February 1995. Submissions were received from Charl Hirschfeld,

Hirini Mead, Sir Geoffrey Palmer, MPomare, Ihakara Puketapu, and

Hamiora Raumati (20 February) ; Rewinia Murphy, Hugh Rennie, Erueni

Tamati, Evelyn Tuuta, and Heni Tuuta (21 February) ; Judith Kamo, Eva

Launauze, Ngawata Page, Charlie Preece, Cissie Preece, and Hazel Tuck

(22 February) ; Tim Hunt, Eva Launauze, Mick Launauze, Albert Tuuta,

and Evelyn Tuuta (23 February) ; and Waimaria Erueti, Lavinia Launauze,

Trescia Lawson, Irene Sanson, Carlos Tuuta, Debbie Tuuta, and Evelyn

Tuuta (24 February).

The Eighth Hearing

The eighth hearing was held at the Waitangi Tribunal’s offices in

Wellington on 6 and 7 March 1995. Submissions were received from Jack

Daymond, Kathy Ertel, George Goomes, Joan Hough, Teresa McDonald,

Bernard Tamati, Rena Wairua, and Carolyn Whaitiri (6 March); and Eric
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Dix, Ada Hough, Gary Remi, Ehau Tamati, Joshua Thomas, and Suzanne

Thomas (7 March).

The Ninth Hearing

The ninth hearing was held at the District Court building in Wellington

from 10 to 13 April 1995. Submissions were received from David

Armstrong, Dean Cowie, and Don Loveridge (10 April) ; Richard Boast,

Hariroa Daymond, and James Pohio (11 April) ; and Roy Hough and Tony

Walzl (12 April).

The Tenth Hearing

The tenth hearing was held at the District Court building in Wellington

on 30 and 31 October 1995. Submissions were received from Evelyn Tuuta

and Tony Walzl (30 October) ; and Gary Williams (31 October).

The Eleventh Hearing

The eleventh hearing was held at the District Court building in

Wellington on 14 November 1995. Submissions were received from Helen

Aikman, Nick Davidson, Briar Gordon, and Fergus Sinclair.

The Twelfth Hearing

The twelfth hearing was held at the Student Union building of Victoria

University in Wellington on 4 December 1995. Submissions were received

from Sir Geoffrey Palmer and Maui Solomon.

The Thirteenth Hearing

The thirteenth hearing was held at the District Court building in

Wellington on 7 and 8 February 1996. Submissions were received from
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Charl Hirschfeld, Fergus Sinclair, and Tony Walzl (7 February) ; and

Kathy Ertel (8 February).

The Fourteenth Hearing

The fourteenth hearing was held at the District Court building in

Wellington from 14 to 15 March 1996. Submissions were received from

Helen Aikman, Briar Gordon, Sir Geoffrey Palmer, and Tony Walzl (14

March); and Kathy Ertel (15 March).

RECORD OF PROCEEDINGS

1. Claims

1.1 Wai 54

A claim by Makere Rangiatea Love and Ralph Heberley Love for Nga Iwi

o Taranaki concerning fisheries, 23 December 1987

1.2 Wai 64

A claim by Maui Solomon for Te Iwi Moriori Trust Board concerning

lands and fisheries, 13 February 1988

(a) Amendment to claim 1.2, 30 April 1991

(b) Amendment to claim 1.2, 9 October 1992

1.3 Wai 65

A claim by James Poiho for Ngati Mutunga o Wharekauri concerning

lands and fisheries, 6 April 1988

(a) Amendment to claim 1.3, 4 July 1990

(b) Amendment to claim 1.3, 1 May 1991

(c) Amendment to claim 1.3, 24 September 1992

(d) Amendment to claim 1.3, 17 May 1995

(e) Amendment to claim 1.3, 30 October 1995

(f) Amendment to claim 1.3, 30 October 1995
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1.4 Wai 181

A claim by Ngawata Page concerning the Kekerione block, 16 October

1990

1.5 Wai 308

A claim by Gary Solomon for Moriori Tchakat Henu Association con-

cerning lands and fisheries, 4 September 1992

1.6 Wai 417

A claim by Benjamin Solomon concerning lands, 10 December 1993

1.7 Wai 64

A claim by Te Iwi Moriori Trust Board and Moriori Tchakat Henu Associ-

ation concerning lands and fisheries, 23 December 1993

1.8 Wai 460

A claim by Albert Tuuta for Te Runanga o Wharekauri Rekohu Incorpo-

rated, representing Ngati Mutunga ki Wharekauri, 20 February 1995

(a) Amendment to claim 1.8, 18 May 1995

(b) Amendment to claim 1.8, 3 December 1995

2. Papers in Proceedings

2.0 Ngai Tahu notice of amendment to Wai 27 statement of claim, 25

June 1988

2.1 Direction of deputy chairperson registering Wai 64, 29 May 1989

2.2 Direction of chairperson concerning conference on Wai 54, 64, and

65, 14 June 1990

2.3 Record of judicial conference concerning Wai 54, 64, and 65, 6 July

1990

2.4 Memorandum advising of change of Wai 54 claimant counsel, 20 July

1990

(a) Direction of Tribunal commissioning research, 8 August 1990

[298]

app Rekohu



2.5 Direction of chairperson registering Wai 181, 13 March 1991

2.6 Direction of Tribunal concerning conference on Wharekauri Station,

6 May 1991

2.7 Submission by Maui Solomon for Wai 64 claimants concerning sale

of Wharekauri Station, no 1, 21 May 1991

2.8 Decision by Judge PJTrapski concerning sale of Wharekauri Station,

21 May 1991

2.9 Letter to Tribunal from Maui Solomon on behalf of Wai 64 claimants

requesting sale of Wharekauri Station by Crown be halted, 6 June 1991

2.10 Further letter to Tribunal from Maui Solomon on behalf of Wai 64

claimants requesting sale of Wharekauri Station by Crown be halted, 19

June 1991

2.11 Direction of chairperson registering Wai 308, 29 September 1992

2.12 Direction of chairperson amending Wai 64, 12 October 1992

2.13 Direction of chairperson releasing report by Britson Mikaere con-

cerning Kekerione no 1, 12 July 1993

2.14 Letter to Tribunal from Wai 64 and 308 claimants requesting urgent

hearing, 16 September 1993

2.15 Direction of acting chairperson for conference concerning Wai 64

and 308 urgent request for hearing, 30 September 1993

2.16 Direction of Tribunal releasing report by Britson Mikaere, 30 Sep-

tember 1993

2.17 Letter from Charlie Preece and Denis Solomon supporting Wai 64

and 308 claimants’ request for urgency, 20 October 1993
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2.18 Synopsis of submissions concerning jurisdiction by Wai 65 claimant

counsel, 12 November 1993

2.19 Memorandum from Crown counsel to Tribunal concerning claim-

ants’ request for urgency and directions for the amalgamation of the Wai

64 and 308 claims, 12 November 1993

2.20 Direction of chairperson concerning Wai 64 and 380 claimants’ re-

quest for urgency, 19 November 1993

2.21 Directions of the chairperson filing single claim in substitution of

Wai 64 and 308 and for a further judicial conference, and notice of filing

of report by Bryan Gilling, 10 February 1994

2.22 Facsimile from secretary, Wharekauri Rekohu Claims Committee,

concerning Wai 65 representation, 17 February 1994

2.23 Direction of chairperson following conference, 22 February 1994

2.24 Direction of chairperson concerning Wai 65 claimant counsel, 10

March 1994

2.25 Memorandum from Wai 65 claimant counsel requesting

clarification of issues arising from paper 2.23, 4 March 1994

2.26 Letter from secretary, Wharekauri Rekohu Claims Committee, to

Department of Justice concerning status of Wai 65, 15 March 1994

2.27 Facsimile from Te Runanga o Wharekauri Rekohu Incorporated to

Tribunal concernng status of Wai 65, 15 March 1994

2.28 Letter from Wai 65 claimant counsel confirming representation of

Te Runanga o Wharekauri Rekohu, 22 March 1994

2.29 Memorandum from Wharekauri Rekohu Claims Committee to Tri-

bunal giving notice of authorisation of James Pohio to represent matters

relevant to Wai 65, 21 March 1994
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2.30 Vacant

2.31 Notice of first and second hearings, 22 April 1994

2.32 Memorandum from registrar certifying that notice of first and sec-

ond hearings given, 22 April 1994

2.33 Letter from secretary, Wharekauri Rekohu Claims Committee, con-

cerning representation of Wai 65, 22 April 1994

2.34 Letter from secretary, Wharekauri Rekohu Claims Committee, re-

sponding to Wai 64 request for urgency, 22 April 1994

2.35 Wai 64, 308 claimant counsel on initial hearings, 28 April 1994

2.36 Letter from Wai 65 claimant counsel advising of request for judicial

review and requesting adjournment of first hearing, 28 April 1994

2.37 Memorandum from Wai 64 and 308 claimant counsel in response to

paper 2.36, 29 April 1994

2.38 Direction of chairperson releasing report by Grant Phillipson, 2

May 1994

2.39 Letter from Treaty of Waitangi Fisheries Commission concerning

paper 2.23, 4 May 1994

2.40 Letter from Wai 54 claimant counsel confirming claim as watching

brief only, 9 May 1994

2.41 Letter from Wai 65 claimant counsel concerning representation of

Wai 65, 12 May 1994

2.42 Interim and final judgment of Justice Heron in the High Court con-

cerning jurisdiction of Waitangi Tribunal, 9, 12 May 1994

2.43 Letter from Te Iwi Moriori Trust Board concerning instructing solic-

itor, 16 May 1994
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2.44 Letter from Wai 64 and 308 claimant counsel concerning fifth hear-

ing, 20 May 1994

2.45 Letter from Crown counsel in response to paper 2.44, 20 May 1994

2.46 Letter from Wai 417 claimant counsel requesting hearing, 23 May

1994

2.47 Memorandum from chairperson concerning clarification of Chat-

ham Islands claims and various directions, 8 June 1994

2.48 Letter from chairperson, Te Moriori Tchakat Henu Association of

Rekohu, to Minister in Charge of Treaty of Waitangi Negotiations con-

cerning Kaingaroa Station, 9 June 1994

2.49 Letter from Crown Law Office to Maori Land Court concerning Te

Whaanga, 20 June 1994

2.50 Letter from Crown Law Office concerning issues arising from hear-

ings and seeking urgent judicial conference, 21 June 1994

2.51 Memorandum from Tribunal concerning third, fourth, and fifth

hearings, 28 June 1994

2.52 Letter from Wai 65 claimant counsel requesting judicial conference,

1 July 1994

2.53 Notice of third hearing, 28 June 1994

2.54 Declaration of registrar that notice of third hearing given, 29 June

1994

2.55 Vacant

2.56 Vacant

2.57 Vacant
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2.58 Memorandum from Tribunal recording decisions on matters dis-

cussed at conference with counsel on 11 July 1994, 22 July 1994

2.59 Memorandum from Wai 64 and 308 claimant counsel concerning ju-

risdictional issues, 22 July 1994

2.60 Notice of fourth hearing, 25 July 1994

2.61 Memorandum from registrar certifying that notice of fourth hear-

ing given, 25 July 1994

2.62 Vacant

2.63 Letter from NDavidson giving notice of change of representation of

Te Runanga o Wharekauri Rekohu Incorporated, 20 September 1994

2.64 Notice of fifth hearing, 19 September 1994

2.65 Memorandum from registrar certifying that notice of fifth hearing

given, 19 September 1994

2.66 Memorandum from Wai 65 claimant counsel concerning owner-

ship of Wai 65 with affidavit of Robert Preece in support of memorandum

for directions, 27 September 1994

2.67 Memorandum from Tribunal concerning jurisdiction in regards to

Native Land Court, 5 October 1994

2.68 Memorandum from Wai 65 claimant counsel with affidavits of

James Pohio and Suzanne Thomas filed in response to paper 2.66, 14 Octo-

ber 1994

2.69 Memorandum from counsel for Te Runanga o Wharekauri Rekohu

Incorporated responding to paper 2.68, 21 October 1994

2.70 Further documents from counsel for Te Runanga o Wharekauri

Rekohu Incorporated in support of paper 2.69, 27 October 1994
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2.71 Memorandum from Tribunal to counsel concerning decisions on

certain matters raised at conclusion of fifth hearing and proposed timeta-

ble for sixth hearing, 31 October 1994

2.72 Memorandum from Te Runanga o Wharekauri Rekohu Incorpo-

rated notifying change of counsel, 22 November 1994

2.73 Notice of sixth hearing, 5 December 1994

Memorandum from registrar certifying that notice of sixth hearing given,

9 December 1994

2.74 Direction of chairperson releasing report of Bryan Gilling, 20 De-

cember 1994

2.75 Memorandum from chairperson following sixth hearing, 27 January

1995

2.76 Memorandum from Wai 65 claimant counsel concerning hearing

venue, 25 January 1995

2.77 Memorandum from chairperson concerning hearing venue, 8 Feb-

ruary 1995

2.78 Notice of seventh hearing, 8 February 1995

Memorandum from registrar certifying that notice of seventh hearing

given, 13 February 1995

2.79 Direction of chairperson releasing report of Tony Walzl, 17 Febru-

ary 1995

2.80 Notice of eighth hearing, 23 February 1995

Memorandum from registrar certifying that notice of eighth hearing

given, 27 February 1995

2.81 Direction of chairperson releasing report of Tony Walzl, 3 March

1995
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2.82 Memorandum from Crown counsel concerning jurisdiction of Tri-

bunal to make recommendations on commercial fishing operations in

the Chathams, 9 March 1995

2.83 Memorandum from chairperson to counsel following seventh and

eighth hearings and proposed timetable for ninth hearing, 10 March 1995

2.84 Memorandum from Wai 460 claimant counsel responding to paper

2.82, 17 March 1995

2.85 Notice of ninth hearing, 20 March 1995

Memorandum from registrar certifying that notice of ninth hearing

given, 24 March 1995

2.86 Direction of deputy chairperson releasing report of Dean Cowie, 27

March 1995

2.87 Memorandum from Wai 460 claimant counsel concerning meaning

of ‘peoples’ in international law as regards right to self determination, 27

March 1995

2.88 Memorandum from chairperson to Doug Sutton requesting further

information concerning his report, 5 April 1995

2.89 Memorandum from Ngai Tahu Maori Trust Board concerning

claim of Te Runanga o Wharekauri Rekohu Incorporated to Auckland Is-

lands, 10 May 1995

2.90 Facsimile from Wai 460 claimant counsel concerning proposed

hearing timetable, 16 May 1995

Letter to Crown counsel concerning amendment to Wai 460 statement of

claim, 16 May 1995

2.91 Memorandum from registrar certifying that notice of tenth hearing

given, 18 May 1995
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2.92 Notice of tenth hearing

Memorandum from registrar certifying that notice of tenth hearing

given, 11 July 1995

(a) Amendment to notice of tenth hearing

2.93 Memorandum from Crown counsel concerning jurisdiction over

Auckland Islands, 25 July 1995

2.94 Letter from Ngai Tahu Maori Trust Board in response to paper 2.93,

30 July 1995

2.95 Paper renumbered document k13

2.96 Direction of Tribunal adjourning tenth hearing, 10 August 1995

2.97 Direction of chairperson releasing report of Grant Phillipson, 18

August 1995

2.98 Directions of Tribunal amending timetable for filing submissions

and replying to Moriori submissions, 18 August 1995

2.99 Letter from counsel for Te Runanga o Ngai Tahu Limited concern-

ing Wai 460, 30 August 1995

2.100 Directions of chairperson releasing report of Tony Walzl, 21

September 1995

2.101 Notice of tenth hearing

Memorandum from registrar certifying that notice of tenth hearing

given, 2 October 1995

2.102 Memorandum from Crown counsel concerning timetabling, Te

Whaanga, and other issues, 29 September 1995

2.103 Letter from Wai 460 claimant counsel concerning timetabling,

9 October 1995
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2.104 Facsimile from counsel for Te Runanga o Ngai Tahu Limited con-

cerning filing of statement of claim, 18 October 1995

2.105 Memorandum from Wai 64 claimant counsel responding to paper

2.102, 30 October 1995

2.106 Transcript of 26 October 1995 meeting of representatives of Te

Runanga o Wharekauri Rekohu and Ngai Tahu Maori Trust Board

Letter from Te Runanga o Wharekauri Rekohu Incorporated to Te

Runanga o Ngai Tahu concerning Auckland Islands, 3 October 1995

Letter from Te Wero Consultants to Ngati Mutunga o Wharekauri con-

cerning Auckland Islands, 21 October 1995

Letter from Ngati Mutunga o Wharekauri to James Pohio concerning

Auckland Islands, 20 October 1995

Letter from Ngati Mutunga o Wharekauri to Ngai Tahu Maori Trust

Board concerning Auckland Islands, 23 October 1995.

2.107 Memorandum from chairperson following tenth hearing, 1 Novem-

ber 1995

2.108 Notice of eleventh hearing

Memorandum from registrar certifying that notice of eleventh hearing

given, 2 November 1995

2.109 Memorandum from Wai 65 claimant counsel, 16 November 1995

2.110 Notice of twelfth hearing

Memorandum from registrar certifying that notice of twelfth hearing

given, 16 November 1995

2.111 Application of Wai 65 claimant counsel for leave to delay closing on

Wai 65 claim, 27 November 1995

2.112 Facsimile from Wai 460 claimant counsel responding to paper

2.111, 27 November 1995

2.113 Directions of chairperson amending Wai 65, 8 December 1995
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2.114 Notice of thirteenth hearing, 15 January 1996

Memorandum from registrar certifying that notice of thirteenth hearing

given, 23 January 1996

2.115 Notice of fourteenth hearing, 22 February 1996

Memorandum from registrar certifying that notice of fourteenth hearing

given, 1 March 1996

2.116 Directions of chairperson concerning withdrawal by Wai 460

claimants of Auckland Islands aspect of claim, 5 March 1996

2.117 Directions of chairperson concerning fourteenth hearing, 5 March

1996

2.118 Memorandum from Crown counsel concerning March 1995 visit

by New Zealand Conservation Authority to Chatham Islands, 15 March

1996

Letter from Department of Conservation to Crown counsel, 7 March 1996

2.119 Memorandum from Crown counsel concerning representation is-

sues, 3 May 1996

2.120 Letter from Moriori Tchakat Henu Association of Rekohu Trust re-

sponding to Crown submissions concerning Te Whaanga, 20 May 1996

3. Research Commissions

3.1 Direction of Tribunal commissioning Paul Harman to prepare report

on historical and Treaty-related issues in Wai 54, Wai 64, and Wai 65, 8 Au-

gust 1990

3.2 Direction of chairperson commissioning Britson Mikaere to com-

plete research report begun by Paul Harman, 13 February 1992

3.3 Direction of chairperson commissioning Grant Phillipson to prepare

report on matters concerning Chatham Islands claim, 14 April 1994
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3.4 Direction of chairperson commissioning Dean Cowie to assist Grant

Phillipson in preparation of research reports concerning Chatham Island

claims, 14 April 1994

3.5 Direction of chairperson commissioning Tony Walzl to prepare re-

port on matters concerning Chatham Islands claim, 27 May 1994

3.6 Direction of chairperson commissioning Grant Phillipson to prepare

report on matters arising from May 1994 hearing, 27 June 1994

3.7 Direction of chairperson commissioning Dean Cowie to prepare re-

port on Kekerione claim, 2 July 1994

3.8 Direction of chairperson commissioning Bryan Gilling to prepare re-

port on nineteenth-century Native Land Court judges, 18 November 1994

3.9 Direction of chairperson commissioning Grant Phillipson to prepare

report on Native Land Court ‘10-owner rule’, 13 April 1995

3.10 Direction of chairperson commissioning Tony Walzl to prepare re-

port on actions of Native Land Court in Chatham Islands and Kekerione

block, 18 May 1995

4. Summation of Proceedings

4.1 Minutes of conference concerning timetable for remainder of in-

quiry, Wellington, 26 May 1995

5. Transcripts and Translations

5.1 Crown Law Office transcript of 16–19 May 1994 cross-examination of

Bryan Gilling, Micheal King, Rhys Richards, and Denis Solomon

5.2 Crown Law Office transcript of Crown cross-examination of Grant

Phillipson, 11 July 1994

[309]

Record of Inquiry app



5.3 Transcript of submission of Chief Judge Eddie Durie on meaning of

‘mana whenua’, 13 October 1994

5.4 Transcript of 11 October 1994 cross-examination of John Bartle,

Micheal Cuddihy, Allan Munn, Poma Palmer, and Chris Robertson

5.5 Crown Law Office transcript of October 1994 cross-examination of

Maika Mason, December 1994

5.6 Transcript of cross-examination of Hugh Rennie, 21 February 1995

5.7 Transcript of cross-examination of Suzanne Thomas, 7 March 1995

5.8 Transcripts of cross-examination of David Armstrong, Richard

Boast, Dean Cowie, Harirora Daymond, Donald Loveridge, James Pohio,

and Tony Walzl, 10–12 April 1995

5.9 Transcript of cross-examination of Evelyn Tuuta

RECORD OF DOCUMENTS

* Document confidential and available to the public only with a Tribunal order

† Document held in Waitangi Tribunal library, Waitangi Tribunal offices, third

floor, 110 Featherston Street, Wellington

a Documents Received Prior to First Hearing

a1 Department of Internal Affairs, report to Minister of Internal Affairs

following consultative visit to Chatham Islands, 12–16 October 1989, 6 De-

cember 1989

a2 Landcorp Realty Ltd, ‘Particulars and Terms and Conditions for Sale

by Tender of Wharekauri Station, Chatham Islands’, 29 April 1991

a3 Landcorp, ‘Land Corporation Limited Statement of Corporate Intent

for Financial Year Ending 30 June 1991’, September 1990
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a4 Media release from office of Minister of Transport concerning Gov-

ernment decisions on disposal of Ministry of Transport aerodromes, 29

October 1991

a5 Douglas G Sutton, ‘The Whence of the Moriori’, The New Zealand

Journal of History, vol 19, no 1, April 1985

a6 ‘The Myth of the Moriori’, Project Waitangi, resource kit prepared by

the Waitangi Tribunal, pt 2

a7 Britson Mikaere, ‘Kekerione No 1 (subdivision No 62)’, report com-

missioned by the Waitangi Tribunal, 22 June 1993

(a) Supporting documents to document a7

(b) Letter from Ngawata Page in response to document a7

a8 Britson Mikaere and Janine Ford, ‘A Preliminary Report to the

Waitangi Tribunal on the Claims Relating to the Chatham Islands,

Lodged Under Section 6 of the Treaty of Waitangi Act and Registered as

Wai 54, Wai 64, and Wai 65’, report commissioned by the Waitangi Tribu-

nal, 8 August 1990

a9 Bryan D Gilling, ‘By whose Custom? The Operation of the Native

Land Court in the Chatham Islands’, Victoria University of Wellington

Law Review, vol 23, no 3, October 1993

a10 Bryan Gilling, ‘The Native Land Court in the Chatham Islands’, re-

port commissioned by Te Iwi Moriori Trust Board, September 1993

a11 Preliminary comments of Wai 64 and 308 claimant counsel in re-

sponse to document a8 including response to paper 2.20, 1 February 1994

a12 Response of Wai 65 claimant counsel to document a8, 3 February

1994

a13 AM and TK Consultants, ‘Raupatu’, report commissioned by Te

Moriori Tribe of the Chatham Islands, January 1994
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a14 Bryan Gilling, ‘“The Queen’s Sovereignty Must be Vindicated”: The

Development and Use of the 1840 Rule in the Native Land Court’, report

commissioned by Te Iwi Moriori Trust Board, March 1994

a15 Response of Wai 65 claimant counsel to document a8, 21 March 1994

a16 Grant Phillipson, ‘Report to the Waitangi Tribunal on Matters of Rel-

evance to the Chatham Islands Claims Wai 64, Including the Intervention

of the Government in the Affairs of the Maori Land Court’, report com-

missioned by the Waitangi Tribunal, 14 April 1994

(a) Supporting documents to document a16

b Documents Received Prior to End of First Hearing

b1 1862 petition and supporting documents

b2 Statement of Wai 64 claimant counsel seeking leave to withdraw from

hearings, 9 May 1994

b3 Application by Wai 64 claimant counsel to High Court for interim or-

der, 6 May 1994

b4 Submission of Stella Cotter for Wai 64 and 308, 10 May 1994

b5 Submission of Charles Horomona for Wai 64 and 308, 3 May 1994

b6 Submission of Charles Solomon for Wai 64 and 308, 11 May 1994

b7 Submission of Wilford Davis for Wai 64 and 308, 18 April 1994

b8 Submission of Eileen Soanes for Wai 64 and 308, 11 May 1994

b9 Submission of Lewis Ashton for Wai 64 and 308, 11 May 1994

b10 Submission of Thomas Solomon for Wai 64 and 308, undated

b11 Submission of Charlie Preece for Wai 64 and 308, 11 May 1994
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b12 Submission of Alfred Preece for Wai 64 and 308, 3 May 1994

b13 Submission of Alfred Preece junior for Wai 64 and 308, 3 May 1994

b14 Submission of Gary Solomon for Wai 64 and 308, 22 April 1994

(a) Rules of Society for Moriori Tchakat Henu Association of Rekohu In-

corporated

b15 Submission of Manaahi Cotter for Wai 64 and 308, 11 May 1994

b16 Submission of Val Mete for Wai 64 and 308, 11 May 1994

b17 Submission of Julie Solomon for Wai 64 and 308, undated

b18 Submission of Margaret Hamilton for Wai 64 and 308, 11 May 1994

b19 Submission of John Ashton for Wai 64 and 308, 11 May 1994

b20 Submission of Elaine Goomes for Wai 64 and 308, 11 May 1994

b21 Submission of Nigel Ryan for Wai 64 and 308, 11 May 1994

b22 Submission of Pare Brown for Wai 64 and 308, 11 May 1994

b23 Submission of Iris Lanauze for Wai 64 and 308, 11 May 1994

b24 Submission of Jeffrey Harvey for Wai 64 and 308, 11 May 1994

b25 Submission of Gary Soanes for Wai 64 and 308, 11 May 1994

b26 Submission of Debbie King for Wai 64 and 308, 12 May 1994

b27 Submission of Riwai Preece for Wai 64 and 308, undated

b28 Submission of Erin King for Wai 64 and 308, May 1994

b29 Submission of Chantee Harvey for Wai 64 and 308, 12 May 1994
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b30 Submission of Keri Hamilton for Wai 64 and 308, May 1994

b31 Submission of Thomas Solomon junior for Wai 64 and 308, 12 May

1994

b32 Submission of Teresa Goomes for Wai 64 and 308, undated

b33 Submission of Patricia Preece for Wai 64 and 308, 12 May 1994

b34 Submission of Ann Thomas for Wai 64 and 308, 12 May 1994

b35 Submission of John Preece for Wai 64 and 308, 12 May 1994

b36 Submission of Diane Flemming for Wai 64 and 308, 12 May 1994

b37 Submission of Denise Davis for Wai 64 and 308, 12 May 1994

b38 Submission of Richard Clough for Wai 64 and 308, 12 May 1994

b39 Letter from Ngawata Page in response to document a7, 29 July 1993

c Documents Received Prior to End of Second Hearing

c1 Outline of opening submissions by Wai 64 claimant counsel, includ-

ing affidavit of Mynetta Erueti and letter from Wai 65 claimant counsel to

Te Iwi Moriori Trust Board concerning decision to proceed with claim

c2 Colonel Thomas Gore Browne, The Laws of England, Auckland, 1858

c3 Moriori document bank

c4 Bryan Gilling, supplement to document a10, 1994

c5 Bryan Gilling, summary of documents a10, a14, c4
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c6 Grant Phillipson and Janine Ford, ‘Answers to Questions Contained

in Tribunal Memorandum of 19 November 1993’, May 1994

(a) Supporting documents to document c6, June 1994

c7 Submission of Denis Solomon for Wai 64 and 308, 17 May 1994

(a) Submissions to Ministry of Agriculture and Fisheries on behalf of

Wai 64 and 308 claimants, 28 February 1994

c8 Submission of Linda Entwistle for Wai 64 and 308, 17 May 1994

c9 Submission of Penny Tuanui for Wai 64 and 308, 17 May 1994

c10 Submission of Christopher Tuanui for Wai 64 and 308, 17 May 1994

c11 Supporting document to document b21

c12 Submission of Benjamin Solomon for Wai 417, undated

c13† Michael King, Moriori: A People Rediscovered, Auckland, Viking,

1989

c14 Curriculum vitae of Michael King

(a) Submission of Michael King concerning extracts of document c13

particularly relevant to Wai 64 and 308, and other evidence

c15 ‘How the Maoris Came to New Zealand’, School Journal, March 1916

c16 Submission of Rhys Richards for Wai 64 and 308 concerning sepa-

rateness of Moriori and Maori, 16 May 1994

Rhys Richards, ‘A Tentative Population Distribution Map of the Morioris

of Chatham Island, circa 1790’, Journal of the Polynesian Society, vol 81,

no3, September 1972

(a) Supporting document to document c16, 16 May 1994

c17† Map of Chathams Islands

c18 Submission of Ihakai Tuanui for Wai 64 and 308, 18 May 1994
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c19 Submission of Laurie Smylie for Wai 64 and 308, undated

c20 Submission of Frank Harvey for Wai 64 and 308, 18 May 1994

c21* Submission of Mana Cracknell for Wai 64 and 308, May 1994

c22 Submission of Fiona Goomes for Wai 64 and 308, 18 May 1994

c23 Submission of Patricia Solomon for Wai 64 and 308, 17 May 1994

c24 Submission of Marion Solomon for Wai 64 and 308, 19 May 1994

c25 Submission of Maui Solomon for Wai 64 and 308, 18 May 1994

c26 Maui Solomon, ‘Chronology and Synopsis of Moriori Events :

1979–94’, submission on behalf of Wai 64 and 308, 18 May 1994

Supporting documents to document c26

c27 Submission of Peter Tuanui for Wai 64 and 308, 19 May 1994

c28 Letter from SBarker in support of the Wai 64 claim, 29 April 1994

c29 Department of Conservation, Conservation Management on the

Chatham Islands: Issues and Options , Christchurch, Department of Con-

servation, 1993

c30 Rhys Richards, ‘Plans for a German Colony on the Chatham Is-

lands’, in The German Connection: New Zealand and German-Speaking

Europe in the Nineteenth Century, James N Bade (ed), Auckland, Oxford

University Press, 1993

c31 Maps of Chatham Islands, 1868, 1883

c32 Memorandum from Wai 64 claimant counsel concerning slavery, 13

June 1994

Supporting documents to document c32
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c33 Application by James Pohio to Chatham Islands Maori Land Court

concerning Te Whaanga, 12 April 1994

c34 Opening submission of Wai 417 claimant counsel

c35 Crown document bank

c36 Letter to Christchurch Maori Land Court from chief judge request-

ing copies of applications to Maori Land Court concerning Chatham Is-

lands, 3 June 1994

Application 16153 to Picton Maori Land Court by Benjamin Solomon for

determination of original grantees of Chatham Islands, 11 February 1994

Decision of Judge Spencer, 26 May 1994

Minutes of sitting of court in Chatham Islands, 1870

c37 Submission of Tony Walzl concerning document c14

c38 Grant Phillipson, ‘Further Documents on Slavery of Relevance to

Chatham Islands Claims’

(a) Typescript copies of handwritten documents contained in document

c38

c39 Chatham Islands Review Team, ‘Chatham Islands Review Team Re-

port’, report to Minister of Internal Affairs by Department of Internal Af-

fairs, Wellington, April 1986

c40 Taylor, Baines, and Lincoln International, ‘Review of the Chatham

Islands Economy: Final Report’, report commissioned by Department of

Internal Affairs on behalf of the Ministerial Committee on the Chatham Is-

lands, September 1989

c41 Copy of document c40

c42 CJRRobertson, Questions on the Harvesting of Toroa in the

Chathams Islands, Wellington, Department of Conservation, 1991
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c43 Documents detailing payments to Te Runanga o Wharekauri by Iwi

Transition Agency and lottery funds granted to Chatham Islands organi-

sations by New Zealand Lottery Grants Board

d Documents Received Prior to End of Third Hearing

d1 Hugh Rennie concerning Chatham Islands Enterprise Trust

(a) Report of Chatham Islands Enterprise Trust, 1992

e Documents Received Prior to End of Fourth Hearing

e1 Submission of Wai 64 claimant counsel on jurisdiction concerning Na-

tive Land Court

(a) Treaty of Waitangi Bill, NZPD, 1974

(b) Treaty of Waitangi Amendment Bill, NZPD, 1994, pt 1

(c) Treaty of Waitangi Amendment Bill, NZPD, 1984, pt2

(d) Treaty of Waitangi Bill, NZPD, 1975

(e) Hogg, Liability of the Crown, 2nd ed, 1989, extracts

(f) Maitland, The Constitutional History of England, 1911, extracts

e2 Submission of Crown counsel concerning jurisdiction

e3 Submission of BSolomon, 3 August 1994

f Documents Received Prior to End of Fifth Hearing

f1 Department of Survey and Land Information, title particulars on

Kekerione 62

f2 Submission of BSolomon, 3 September 1994

f3 AGould, historical report concerning slavery

(a) Supplement to document f3

(b) Maori text of ‘The Law for Maori Lands’, 30 October 1865
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f4 Crown document bank

(a) AGould, typescript of documents, 19 October 1994

f5 GPhillipson, ‘Report on Tribunal Queries’, September 1994

(a) Summary of above with oral interpolations

f6 Submission of MJCuddihy for Department of Conservation

(a) Supporting documents to document f6

f7 Submission of AKMunn for Department of Conservation

(a) Supporting documents to document f7

f8 Submission of PDPalmer for Department of Conservation

(a) Supporting documents to document f8

f9 Submission of MMason for Department of Conservation

(a) Supporting documents document f9

f10 Submission of JABartle concerning harvesting of toroa

f11 Conservation Authority, ‘Maori Customary Use Of Native Birds,

Plants And Other Traditional Materials’, May 1994

f12 Submission of TWalzl concerning Moriori evidence

(a) Summary of document f12

f13 Submission of Royal Forest and Bird Protection Society of New Zea-

land

(a) Supporting documents to document f12

f14 Submission of BSolomon, 10 October 1994

f15 Opening submissions of Crown counsel, 11 October 1994

(a) Extract from Foden on New Zealand as New South Wales depend-

ency

(b) Te Puni Kokiri, map showing Moriori, 1994

f16 Wall maps of Crown holdings on Chathams
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f17 Correspondence between runanga and Department of Conserva-

tion, 6 October 1994

f18 GPhillipson, AJHR extracts on mana whenua

f19 Opening submission of DBooth, 14 October 1994

g Documents Received Prior to End of Sixth Hearing

g1 Moriori submission to Department of Conservation on Draft Conser-

vation Management Strategy, September 1994

g2 ‘Ko Nga Ture o Ingarani’, 19 October 1994

g3 DSutton, ‘Moriori in Chatham Islands’

g4 Documents concerning Moriori marae

g5 Bryan Gilling, Nineteenth century Native Land Court judges, Dec

1994

g6 AGould, historical evidence, Jan 1995

g7 Submission of BSolomon, 31 December 1994

g8 Richard Boast, comments on Wai 64 evidence, Jan 1995

g9 Cracknell and Solomon on Moriori custom, Jan 1995

g10 Memorandum to Department of Conservation concerning wahi

tapu, 18 January 1995

g11 Fergus Sinclair on the ‘1840 rule’, 18 January 1995

g12 Submission of B Solomon, 24 January 1995
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g13 Submission of Wai 65 claimant counsel concerning mana whenua, 25

January 1995

g14 Interim closing submission of Wai 64 claimant counsel, 25 January

1995

(a) ‘Story of Te Waharoa’, 1906 (extract)

g15 Closing submission of Crown counsel on aspsects of Moriori claim,

25 January 1995

(a) Supporting documents to document g15

h Documents Received Prior to End of Seventh Hearing

h1 Tony Walzl, Crown administration of Chathams, 16 February 1995

(a) Supporting documents to document h1, Internal Affairs files

(b) Supporting documents to document h1, Internal Affairs files

(c) Supporting documents to document h1, Internal Affairs files

(d) Supporting documents to document h1, Internal Affairs files

(e) Summary of document h1

h2 HMMead, mana whenua and raupatu, 16 February 1995

h3 MPomare, history of Ngati Mutunga, 16 February 1995

h4 Opening submission of Wai 65 claimant counsel, 20 February 1995

(a) Supporting documents to document h4

h5 Charl Hirschfeld, position of Ngati Mutunga, 20 February 1995

h6 Submission of IPuketapu, 20 February 1995

h7 Whakapapa from T Raumati

(a) Whakapapa list from ETuuta

h8 Submission of ETamati, 21 February 1995

h9 Submission of HTuuta, 21 February 1995
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h10 Submission of Hugh Rennie, 21 February 1995

(a) New Zealand Gazette, February 1861

(b) New Zealand Gazette, July 1865

h11 Submission of Charles Preece, 22 February 1995

h12 Submission of Cissy Preece, 22 February 1995

h13 Submission of Ngawata Page, 22 February 1995

h14 Submission of JKamo, 22 February 1995

h15 Submission of HTuck, 22 February 1995

h16 Submission of ELaunauze, 22 February 1995

h17 Submission of TGHunt, 22 February 1995

h18 Submission of MLaunauze, 22 February 1995

h19 Submission of ATuuta, 23 February 1995

h20 Submission of ETuuta, 23 February 1994

h21 Submission of CTuuta, 24 February 1995

h22 Submission of DTuuta, 24 February 1995

h23 Submission of LLaunauze, 24 February 1995

h24 Submission of WErueti, 24 February 1995

h25 Submission of ISanson, 24 February 1995

h26 Submission of TLawson, 24 February 1995

h27 Submission of RPreece, 24 February 1995
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i Documents Received Prior to End of Eighth Hearing

i1 Tony Walzl, ‘Maori Land Court and the 10-Owner Rule’, 3 March 1995

(a) Summary of document i1

i2 Opening submission of Wai 65 claimant counsel, 6 March 1995

i3 Submission of TMcDonald, 6 March 1995

i4 Submission of JHough, 6 March 1995

i5 Submission of RWairua, 6 March 1995

i6 Submission of CWhaitiri, 6 March 1995

i7 Submission of JDaymond, 6 March 1995

i8 Submission of BTamati, 6 March 1995

i9 Submission of GGoomes, 6 March 1995

i10 Submission of GRemi, 7 March 1995

i11 Submission of ETamati, 7 March 1995

i12 Submission of AHough, 7 March 1995

i13 Submission of EDix, 7 March 1995

i14 Submission of JThomas, 7 March 1995

i15 Submission of SThomas, 7 March 1995

j Documents Received Prior to End of Ninth Hearing

j1 MSolomon, papers cited in SThomas, 8 March 1995
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j2 DLoveridge, Chathams annexation, 24 March 1995

(a) Supporting documents to document j2

(b)†Map of letters, patent and other official boundaries

(c) Extract from Brierly’s Law of Nations

j3 Maui Solomon, questions for DSutton

j4 Dean Cowie, historical report on hospital block, 27 March 1995

j5 Donald Loveridge on Auckland Islands, 27 March 1995

j6 Richard Boast, Ngati Mutunga and Chathams, 27 March 1995

j7 David Armstrong, Crown and Chathams, 1900–80, 27 March 1995

(a) Supporting documents to document j7

(b) Supporting documents to document j7

(c) Supporting documents to document j7

(d) Summary of document j7

j8 Submission of JPohio, 11 April 1995

j9 Submission of HDaymond, 11 April 1995

j10 Submission of RGHough, 12 April 1995

k Documents Received Prior to End of Tenth Hearing

k1 DSutton, answers to Solomon, 6 April 1995

k2 Department of Survey and Land Information, 1938 report on Te

Whaanga, 11 April 1995

k3 DSutton, answers to Tribunal’s questions, 23 April 1995

k4 Submission of CPreece, 10 May 1995

(a) Appendices to document k4

[324]

app Rekohu



k5 Submission of CSolomon, 10 May 1995

k6 MGoodal, Ngai Tahu position on Auckland Islands, 25 May 1995

k7 Runanga hui of 30 April 1995 on tribal mandate

k8 Connor concerning Maruiwi myth and its origins, 1 June 1995

k9 SThomas, further evidence, 14 June 1995

k10 GWilliams, historical report on Te Whaanga, June 1995

(a) Dominion Lab report, 7 March 38

(b) WDavis, letter concerning Te Whaanga

(c) CIC annual plan, 1995–96

k11 Te Runanga o Wharekauri Rekohu Incorporated, further whaka-

papa evidence

k12 Wai 65 claimant counsel, response on Aucklands Islands, 10 August

1995

k13 Grant Phillipson, documents and commentary concerning 10-

owner rule, August 1995

k14 Summary and background information

k15 Tony Walzl, ‘The Native Land Court and the Chathams Islands,

1900–1955’

(a)† Map showing Chatham Islands land tenure in 1898

(b)† Map showing Chatham Islands land tenure in 1915

(c)† Map showing Chatham Islands land tenure in 1936

(d)† Map showing Chatham Islands land tenure in 1955

(e) Summary

k16 J Johnston, memorandum and supplementary closing submissions,

15 September 1995

k17 Submission of J and HDaymond 30 October 1995
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k18 Letters from Te Puni Kokiri and New Zealand Lottery Grants Board

to Crown, 21–24 June 1994

l Documents Received Prior to End of Eleventh Hearing

l1 Fergus Sinclair, Native Land Court on the Chatham Island, November

1995

(a) Summary of document l1, 14 November 1994

(b)† Map showing state of land tenure in 1878

(c)† Map showing state of land tenure in 1907

l2 Te Runanga, further evidence in clarification of Whakapapa, 7 No-

vember 1995

l3 Fergus Sinclair, 10-owner rule, November 1995

(a) Summary of document l3, 14 November 1995

l4 Opening submissions of Crown counsel, 14 November 1995

l5 Closing submissions of Crown counsel, 14 November 1995

m Documents Received Prior to End of Twelfth Hearing

m1 Closing submission of BGordon on conservation, 21 November 1995

(a) ‘Draft Declaration on the Rights of Indigenous Peoples’, 1993

(b) International conventions on protection of humanity and environ-

ment, 1993

m2 Submissions of Wai 64 and 308 claimant counsel, 28 November 1995

(a) Letter from Moriori Tchakat Henu Association to Department of

Conservation, 15 March 1995

(b) Newspaper clipping from Runanga

(c) Letter from Te Iwi Moriori Trust Board to Department of Conserva-

tion, 30 September 1995

(d) Vacant

(e) Protection of Movable Cultural Heritage Bill, 6 July 1995
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(f) Judgment of Justice Cooke, 22 August 1995

(g) Convention for Protection of the Environment and Convention on

Biological Diversity (extracts)

(h) International obligations, public law, and the New Zealand Bill of

Rights (extracts)

(i) Te Runanganui o Te Ika Whenua Inc Society v Attorney General , 1994

(extracts)

m3 Correspondence, contracts and policy developement initiatives un-

dertaken as part of funding agreements between Runanga and Te Puni

Koriki, 28 November 1995

m4 Closing submission of claimant counsel, 4 December 1995

m5 Submission of BSolomon, 4 December 1995

n Documents Received Prior to End of Thirteenth Hearing

n1 Fergus Sinclair, ‘Further Information on the Native Land Court’, Janu-

ary 1996

n2 Tony Walzl, ‘Chatham Islands Maori Tribal History to 1870’

n3 Tony Walzl, ‘Response to Crown Evidence on the Land Court and the

Chatham Islands’

(a) Helen Aikman, from Dr Thiercelin, ‘Travels in Oceania, subtitle :

Memoirs of a whaling ship doctor’, University of Otago (extract)

(b) Helen Aikman, from WEThomas rm to Minister of Native Affairs

(extract)

n4 Closing submission of Wai 65 claimant counsel concerning tradi-

tional matters

n5 Closing submissions of Wai 65 claimant counsel, 8 February 1996
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o Documents Received Prior to End of Fourteenth Hearing

o1 Closing submissions of Crown counsel (excepting material on Native

Land Court)

(a) PNuttall and Professor JRitchie, ‘Maori Participation in the Re-

source Management Act’, July 1995

(b) Minhinnick re Maioro Lands , Maori Appellate Court, 1990/1

(c) Joseph Pere re Awapuni Moana Maori Appellate Court, 1993/6

(d) Christchurch City Council v Canterbury Regional Council Planning

Tribunal, 71/94

(e) Whakarewarewa Village Charitable Trust v Rotorua District Council

Planning Tribunal, w61/94

(f) Te Runanga o Taumarere v Northland Regional Council Planning Tri-

bunal, a108/95

(g) Fullers Cruises Northland Ltd v Bay of Islands Enterprises Ltd unre-

ported, 13 January 1992, Justice Baker, High Court, Whangarei cp1/92

o2 Closing submissions of Wai 65 claimant counsel in reply to Crown, 14

March 1996

o3 Closing submissions of Wai 65 claimant counsel in reply to Crown, 15

March 1996

o4 Department of Conservation, Draft Chatham Islands Conservation

Management Strategy, Wellington, Department of Conservation, April

1996

p Documents Received Subsequent to Closure

p1 Closing submissions of Crown counsel concerning Native Land

Court, 3 September 1996

p2 Newspaper articles on Chatham Island affairs,1860s–1870s

p3 Submission on behalf of Te Iwi Moriori Trust Board, ‘Objection to

Proposed Electoral Boundary Change’, 23 April 1998
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