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________________________________________________________________ 

DECISION 
________________________________________________________________ 

INTRODUCTION 

[1] The appellant is a 46-year-old female citizen of South Africa.   

[2] The appellant arrived in New Zealand in late 2003 and applied for refugee 
status.  Her application was declined by the Refugee Status Branch (RSB) in June 
2004 and her appeal to the Refugee Status Appeals Authority (RSAA) was 
dismissed in September 2005.   

[3] On 20 September 2005 the New Zealand Immigration Service (NZIS) 
issued a notice revoking the appellant’s temporary permit.  Consequently her last 
permit was revoked on 11 October 2005.   

[4] Having become unlawfully in New Zealand, the appellant appealed to this 
Authority on 23 November 2005 pursuant to section 47 of the Immigration Act 
1987 (“the Act”). 

[5] The principal issue for the Authority to determine is whether the appellant’s 
fear of returning to South Africa and the physical and psychological needs of her 
New Zealand-resident husband, constitute exceptional humanitarian 
circumstances which would make it unjust or unduly harsh to require her to leave 
New Zealand. 
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THE APPELLANT’S CASE 

[6] On the appellant’s appeal form she declares, via an interpreter, that she has 
no living family other than two sons, aged nine and seven, currently living in 
Zimbabwe. 

[7] The appellant’s grounds are: 

(a) That the RSAA accepted she had been a victim of serious persecution in 
the form of a gang rape and also that she was still suffering the 
psychological and physical effects of that rape; 

(b) That the RSAA acknowledged that there was a significant level of gender-
based violence in South Africa; 

(c) That she has recently married and wishes to remain in New Zealand to start 
a new life; 

(d) That she has been away from South Africa for a long time and envisages 
extreme difficulty in resettling in any part of South Africa. 

[8] Lodged in support of the appeal are the following documents: 

(a) A copy of the RSAA decision in respect of the appellant. 

(b) A copy of a New Zealand marriage certificate showing that the appellant 
married a Mr AA, a Fijian-born man 19 years her junior, at a registry office 
in early November 2005.  

(c) A copy of Mr AA’s Fijian passport showing a New Zealand residence visa 
dated 1 October 2003. 

(d) A copy of the front page of the appellant’s South African passport. 

(e) A letter from a clinical psychologist/neuropsychologist based with a New 
Zealand hospital service, undated, but appearing to have been written some 
time late in 2005. 

[9] The letter from Mr AA’s neuropsychologist states (verbatim): 

“I am writing to identify the support [of the appellant] as an crucial factor in the 
gradual recovery of our client, [Mr AA].  [Mr AA] was a passenger in a motor 
vehicle accident in October 2004. He suffered a severe traumatic brain injury which 
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left him struggling with symptoms of pain, significant fatigue, sleep disturbance, as 
well as a personality change due to the accident. He also has experienced severe 
cognitive impairment in the rate of information processing, working memory, 
attention, and concentration. There were executive functioning difficulties in 
planning and organisation, awareness of his problems, and mental flexibility.” 

[10] The letter states that since July (presumably 2005) the neuropsychologist 
had provided assistance to Mr AA’s family and to the appellant with respect to 
Mr AA’s challenging behaviours and emotional changes since the accident.  It 
continues: 

“[The appellant] has been an active and involved participant in the process of 
neuro-rehabilitation. She has provided the secure base in which [Mr AA] has been 
able to manage a slow but sustained recovery. It is my opinion that without [the 
appellant], [Mr AA] would be in a decidedly worse position. It is unlikely that he 
would have returned to full-time work or been able to manage the considerable 
barriers to improving his quality of life. [The appellant] has shown magnificent 
support for [Mr AA] over the course of this year. She is the main reason that he has 
been able to recover to the extent that he has. Her loving care and nurturance has 
ensured that [Mr AA] has remained ‘on track’ and committed to resolving his 
difficulties. The pair has a genuinely warm and caring relationship, and I endorse 
any moves to ensure the couple are supported to continue their work towards 
achieving the best possible outcome.” 

Refugee Status Claim 

[11] It is appropriate here to set out the evidential findings of the RSAA, as the 
appellant relies on those in her present appeal.   

[12] The RSAA decision of September 2005 first records the evidence given by 
the appellant.  The appellant began by stating that her parents were very poor.  
When she began work herself she was sometimes only given a loaf of bread in 
substitute for a weekly wage.   

[13] The appellant’s father became an African National Congress (ANC) leader 
at a time when the situation was very violent between ANC supporters and those 
of the Inkatha Freedom Party (IFP).  The appellant and her family suffered serious 
violence over this period.  On one occasion IFP intruders attacked the house and 
violently beat the appellant and her mother, breaking her mother’s arm and injuring 
the appellant in her face, resulting in a loss of one of her front teeth.   

[14] On another occasion the appellant, her mother and her father were all 
beaten and the father was abducted and beaten further.  On yet another occasion, 
the appellant’s uncle stood in for her father at an ANC meeting and was seriously 
beaten by IFP supporters, sustaining brain damage.  He has been resident in a 
psychiatric hospital ever since.   
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[15] There were numerous attacks on the family home and the appellant and her 
mother were warned by their attackers to advise the appellant’s father to 
discontinue his involvement in the ANC. 

[16] In 1993 a group of policemen came to the home purporting to offer the 
appellant and her mother “protection”, but instead they gang-raped them both.  
They both sustained injury but, in the absence of a police report, believed they 
were ineligible for hospital treatment and so did not seek treatment. 

[17] The appellant was extremely traumatised by the rape.  She contracted a 
venereal disease during the incident.  She was unable to access any counselling 
and became paranoid, avoiding social contact.   

[18] Approximately six months after the rape, the appellant’s father was killed, 
having been apparently burnt to death with no-one going to his aid.  When they 
learnt of his death, the appellant and her mother hid away from their home which, 
that night, was torched.  They fled to Zimbabwe. 

[19] The appellant and her mother lived unlawfully in Zimbabwe.  In 1997 her 
mother died of a heart attack.  The appellant had two children with a Zimbabwean 
man in 1997 and 1998.  His family would not allow him to marry her as she was 
South African.  Their wedding plans were sabotaged and some time after, the 
appellant’s ‘boyfriend’ withdrew financial support for her and the children.  She had 
a very difficult time being a solo mother and was only able to survive financially 
with the support of a church group. 

[20] Shortly before her departure from Zimbabwe the appellant was threatened 
that she would be killed unless she went back to South Africa.  (She believes this 
was because the community did not want her boyfriend returning to her.)  She was 
able to obtain some money for a ticket to New Zealand from some church people, 
as well as a promise that they would care for her two boys on a temporary basis.  
She went back to South Africa in order to get a passport and lived there for four 
months in a settlement for destitute and abused women run by the Government.  
She was too frightened to go back to her own township.  She believed that the 
people who had killed her father would also seek to kill her. 

The RSAA Decision 

[21] The appellant’s account was accepted by the RSAA.  It was accepted that 
her father had been killed due to his ANC involvement.  It was acknowledged that 
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the appellant was still suffering psychologically and physically from the gang rape 
she had endured.   

[22] However, whereas the RSAA accepted that the appellant had a well-
founded fear of persecution when she originally departed South Africa, it did not 
consider there was a real chance she would be persecuted if she was to return to 
South Africa at the time of its decision. 

[23] This was in the main because of the political changes in South Africa, with 
the ANC by then leading the Government.  Recent incidents between the ANC and 
the IFP were concentrated in the KwaZulu-Natal area.  With respect to the 
appellant believing that it was possible that the people responsible for killing her 
father were a faction of the ANC, the RSAA found: 

“The likelihood that her father’s rivals in the ANC would be minded to target the 
appellant now that her father had been dead for 12 years, and the ANC is in 
Government seems very remote.” 

[24] The RSAA acknowledged that the appellant had been the victim of past 
persecution in the form of gang rape, for reason of her gender and/or political 
opinion.  The police officers exploited the appellant’s and her mother’s vulnerability 
at a time of serious political violence.  There was however no evidence that the 
officers continued to target the appellant after the rape.  The RSAA acknowledged 
that there remained “a significant level of gender based violence in South Africa” 
but there was nothing to suggest the appellant would be specifically targeted if she 
returned. 

Further Information Sought 

[25] Following consideration of the appellant’s initial submissions, the Authority 
directed its Secretariat to write to the appellant seeking additional information and 
comment pursuant to sections 50(4)(a), 50(5) and (6) of the Act.  The Secretariat’s 
queries focussed on the appellant’s marriage in New Zealand, and the care of her 
sons in Zimbabwe. 

[26] The appellant obtained the services of an experienced solicitor, who has 
responded on her behalf. 

[27] It is explained that the appellant and Mr AA have been in a relationship 
since early 2004.  Mr AA’s family (his mother and sister, also living in New 
Zealand) initially objected strongly to the relationship, significant factors being the 
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age difference and the fact they had not been involved in the selection of a partner 
for their son/brother. 

[28] Mr AA suffered a serious accident in October 2004.  Over time, his mother 
and sister were impressed with the dedication that the appellant showed towards 
his care and recovery.  It also became quite clear that Mr AA wished very much 
more to be in the appellant’s care than anyone else’s.  While they still harboured 
some concerns, his mother and sister became more receptive to the possibility of 
Mr AA marrying the appellant, an event which took place with their support in 
November 2005. 

[29] In the opinion of both Mr AA’s family and of professionals assisting his 
rehabilitation, it was only through the appellant’s intervention that his recovery has 
been so successful. 

[30] Evidence of the couple living together after November 2004 is supplied.  
Prior to that Mr AA had been living with his family but spending a good deal of time 
at the appellant’s home. 

[31] As to the appellant’s sons, she has not seen them since mid-2003 when 
she left them being cared for by temporary foster families in Zimbabwe.  She 
wishes to bring them to New Zealand. 

[32] It would be very difficult for the appellant’s husband to accompany her to 
South Africa, even if the appellant herself went there, which she says she has no 
intention of doing.  There are concerns by the husband’s family that he would be 
unable to cope with the massive upheaval in his life if he had to accompany the 
appellant out of New Zealand.  Returning to South Africa is something which the 
appellant did not wish to even contemplate “as the difficulties in doing so appear, 
to her, to be insurmountable.”   

[33] Lodged further in support of the appeal are: 

(a) Warm letters of support dated 24 May 2006 from the husband’s mother and 
sister.  Both attest to the comfort that their son/brother obtains from the 
appellant’s company.  The husband’s sister writes in detail about the 
husband’s accident, her and her mother’s initial reluctance for him to have a 
relationship with the appellant, and now their complete belief that the 
appellant and her brother are very much in love with each other and that her 
brother is very dependent on that strong relationship. 
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(b) Letters from friends of the husband’s sister and friends of the appellant and 
her husband.  All attest to how long they have known the appellant and her 
husband and the genuineness of their relationship. 

(c) Letters showing a shared address, including letters from the ACC for the 
appellant’s husband. 

(d) Photographs of the marriage ceremony. 

(e) A copy letter dated 20 November 2005 from a community occupational 
therapist who has been working with the husband on a weekly basis since 
February 2005.  She confirms that the appellant assisted with Mr AA’s care 
when he was living with his mother and then when he moved in with her.  
She believes that Mr AA has “benefited significantly from the care and 
support he has received from [the appellant]”. 

(f) A letter dated 30 May 2005 from the appellant’s husband.  He says the 
appellant makes him happy and he feels “more like myself when I am with 
her”.  He does not have a problem with the age difference and knows that 
she has two children whom he says he would love to have here with them 
as a family.  He wishes to support her and her children in every way that he 
can. 

STATUTORY GROUND OF APPEAL 

[34] This appeal has been lodged pursuant to section 47 of the Act, the relevant 
provisions of which are: 

“47.  Appeal against requirement to leave New Zealand 

(1)  A person who is unlawfully in New Zealand may appeal to the Removal 
Review Authority against the requirement for that person to leave New 
Zealand. 

(2)  The appeal must be brought within 42 days after the later of— 

(a)  The day on which the person became unlawfully within New 
Zealand; or 

(b) The day on which the person received notification under section 31 
of the confirmation of the decision to decline to issue a permit, in 
the case of a person who, while still lawfully in New Zealand, had 
lodged an application under section 31 for reconsideration of a 
decision to decline another temporary permit. 
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(3) An appeal may be brought only on the grounds that there are exceptional 
circumstances of a humanitarian nature that would make it unjust or unduly 
harsh for the person to be removed from New Zealand, and that it would 
not in all the circumstances be contrary to the public interest to allow the 
person to remain in New Zealand. 

(4) For the purposes of subsection (3), the mere fact that a person’s 
circumstances are such that the person would meet any applicable 
Government residence policy requirements for the grant of a residence 
permit does not in itself constitute exceptional circumstances of a 
humanitarian nature.” 

[35] As the Court of Appeal observed in Rajendra Patel v Removal Review 
Authority & Anor [2000] NZAR 200, 204, in respect of the former and substantially 
similar section 63B(2): 

“Section 63B appeals start from the premise that the appellants are in New 
Zealand unlawfully and are seeking an exemption.  The stringent statutory wording, 
‘exceptional circumstances of a humanitarian nature unjust or unduly harsh’, using 
strong words imposes a stern test.  In its natural usage, ‘exceptional 
circumstances’ sets a high threshold necessarily involving questions of fact and 
degree.  Associated in the test under the paragraph is that it be ‘unjust or unduly 
harsh’ to remove on that account.  It is a composite test and the whole picture is to 
be viewed, both circumstances and effects; and as part of that whole picture, the 
effects on others as well as the person removed may require consideration (Nikoo 
v Removal Review Authority [1994] NZAR 509, 519).” 

ASSESSMENT 

[36] The Authority has been provided with the NZIS file in relation to the 
appellant and has also considered the submissions and documents provided on 
appeal. 

[37] The appellant is a 46-year-old citizen of South Africa, who made a claim for 
refugee status shortly after her arrival in New Zealand almost three years ago.  
Her claim for refugee status was not finally determined until September 2005. 

[38] The RSAA accepted the appellant’s account of extreme violence against 
herself and her parents in South Africa in 1993, and her account of living after that 
in Zimbabwe, first with her mother, then with a man whom she had hoped to 
marry.  Her account certainly explains the appellant’s extreme reluctance to even 
contemplate returning to South Africa, despite the fact the political climate there 
has changed.  On its own however that reluctance may not have been enough to 
establish that it would be unjust or unduly harsh to require the appellant to leave 
New Zealand.   
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[39] However, a further basis for the appeal is that the appellant’s New 
Zealand-resident husband is heavily dependent on her, following a serious car 
accident in October 2004, a few months after the appellant and he started their 
relationship. 

[40] Counsel’s submission is that, in realistic terms, the appellant’s husband is 
unable to travel to South Africa or even say Zimbabwe, to live with the appellant.  
Thus if this appeal is dismissed, it would leave the appellant with no option but to 
leave New Zealand and presumably return alone to either of those countries 
(acknowledging that she is only lawfully entitled to live in South Africa).  Even 
though her stay there might only be temporary, while she makes an application for 
residence based on her marriage, it could still be for a prolonged period. 

[41] Mr AA’s various medical and psychological difficulties have been detailed.  
The Authority finds that it is unrealistic to expect him to be able to reside in South 
Africa or Zimbabwe for some months, possibly considerably longer.  It would also 
be difficult for him to live on his own in New Zealand for a corresponding length of 
time, as he has come to rely so very much on the appellant as a caregiver and 
helpmate.  The extremely high regard in which the appellant is now held, by 
professionals and, despite initial understandable concerns, by her husband’s sister 
and mother, and the fact that she has assisted so much in his recovery, are 
compelling. 

[42] A separation of the appellant and her husband, in their particular 
circumstances, would be unduly harsh.  In their case, the Authority sees no reason 
to suspect their relationship is anything other than genuine and stable.  It is 
acknowledged that they married in November 2005, shortly after the failure of the 
appellant’s refugee status claim.  However it has been volunteered by her 
husband that he was keen for them to marry, as it was just one way in which he 
could help her and the only way he could keep her in New Zealand for his own 
sake.  The genuineness of the relationship has been attested to by people who 
had reason to have doubted the appellant’s motives in the first instance, and also 
by professionals who are familiar with Mr AA’s needs and progress. 

[43] The Authority is not aware of any adverse issue which would make allowing 
the appellant to remain in New Zealand on a residence permit, contrary to the 
public interest. 
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CONCLUSION 

[44] For the foregoing reasons the Authority finds there are exceptional 
circumstances of a humanitarian nature that would make it unjust or unduly harsh 
for the appellant to be removed from New Zealand and that it would not in all the 
circumstances be contrary to the public interest to allow her to remain in New 
Zealand. 

[45] The Authority directs, pursuant to section 52(2) of the Act, that the NZIS 
grant the appellant a residence permit.  She should present herself to the nearest 
branch of the NZIS in order for this to be arranged. 

[46] The appeal is allowed in the foregoing terms. 

.…………….…………………………... 
A M Clayton 
Member 
Removal Review Authority 


