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DECISION

INTRODUCTION

[1] The appellant is a single 35-year-old female citizen of the Republic of the
Philippines. She is unlawfully in New Zealand. This is a humanitarian appeal
against her liability for deportation, lodged pursuant to section 206(1) of the
Immigration Act 2009.

[2] The following decision sets out the reasons for the Tribunal’s determination
that the appellant has exceptional humanitarian circumstances which would make
it unjust or unduly harsh for her to be deported. The principal reasons are that all
her immediate family members are New Zealand citizens or residents, and that
she would be vulnerable alone in the Philippines, whereas in New Zealand,
despite a hearing impediment, she is able to work and assist her parents and
community.

BACKGROUND

[3] After spending some time in New Zealand in the 1990s, the appellant’s
parents returned to New Zealand in 2001 and were granted residence visas in
2002. They are now citizens. The appellant has two younger brothers, both of
whom are married. Her 31-year-old brother is a New Zealand citizen currently



living in Australia. Her 33-year-old brother is a permanent resident, living in New
Zealand.

[4] After her parents left for New Zealand in 2001 the appellant, who is hearing
impaired, continued to live in the Philippines with her grandmother. When her
grandmother died in 2006, the appellant lived with an unmarried aunt, until the
aunt moved into a single room in a boarding house.

[5] The appellant was granted a visa to come to New Zealand in December
2007, initially as a student. In October 2008 she was granted a work visa (then
called a permit) after a successful request to the then Associate Minister of
Immigration. In March 2009 she obtained employment as a housekeeping
attendant for a five-star hotel. On 16 February 2010 she lodged an application for
residence under the Family (Sibling and Adult Child) category, producing evidence
of her housekeeping position to fulfil the category’s requirement for an
employment offer.

[6] On 2 October 2010 the appellant’s two-year work visa expired and, as a
result, her employment was terminated. An Immigration New Zealand file note
indicates that the hotel for which she worked, while very satisfied with her
performance, would not renew its job offer to her due to its policy not to complete
Immigration New Zealand’s employer supplementary forms. Other
correspondence on Immigration New Zealand’s file at the time, however, indicates
that the hotel could not satisfy Immigration New Zealand that there were no New
Zealand residents or citizens available to take up the appellant’s position.

[7] On 23 August 2011 Immigration New Zealand wrote to the appellant to
advise that, without employment or an employment offer, she would be unable to
meet the requirements of the Family (Sibling and Adult Child) category. On
31 August 2011 the appellant produced a new offer, as a kitchen hand in a
restaurant. However, on 26 September 2011, her prospective employer advised
Immigration New Zealand that he could not comply with its verification procedures.
He had been managing the restaurant for only two or three months and had no
GST returns or Inland Revenue Department monthly schedules available.
Moreover, the appellant did not have a work visa which made it difficult for him to
keep her offer open.

[8] On 14 October 2011 Immigration New Zealand declined the appellant’s
application for residence on the basis that she did not have an employment offer.



On 28 October 2011, the visitor’s visa which the appellant had been granted in the
interim, expired. She thereafter became unlawfully in New Zealand.

THE APPELLANT’S CASE

[9] On 18 November 2011, the appellant lodged two appeals, the present one
in respect of her liability for deportation, and another in regard to the decline of her
residence application.

[10] As to the current appeal, appellant’s counsel submits that all the appellant’s
family members are either New Zealand citizens or permanent residents and she
does not have anyone to support her if she returns to the Philippines. Despite her
hearing impediment, she is able to work, as she has already shown. It is
submitted that the appellant’s family would be devastated if she had to return to
the Philippines and live there without their emotional support.

[11] A report from an audiometrist in Auckland (31 October 2011) confirms that
the appellant has worn a hearing aid in her left ear since she was six years old.
She has severe to profound hearing loss in her left ear only.

[12] In aletter to the Tribunal (11 November 2011), the appellant states she was
grateful to be granted a two-year general work visa in October 2008 and very
much enjoyed working as a housekeeping attendant from March 2009 until her
visa expired in October 2010. She confirmed that her employer was unable to
support her application for a renewal for her work visa because it could not show
that there was a shortage of New Zealand citizens or residents to fill the position of
housekeeping attendant.

[13] The appellant explains that the severe hearing loss she suffers in her left
ear came about as the result of asthma and an ear infection when she was six
years old. She says that she has been a member of Deaf Aotearoa since 2008,
which has given her support and access to free services to help with her hearing
loss. This support gave her the courage to seek employment. The appellant
states that she is also an active parishioner of her church and is vice-president of
a church unit for children aged 11 to 14.

[14] The appellant says that her father is diabetic and that her mother, who
suffers from osteoarthritis, works to support the three of them. If the appellant was



to return to the Philippines, she would not be able to assist her parents or have the
family and community support she has in New Zealand.

[15] A letter from the appellant’s parents (9 November 2011) records that, while
the appellant’s hearing is impaired, she obtained a university degree in the
Philippines (a Bachelor of Science in Computer Studies). She is able to work,
serve her church community and be a functioning member of her family and
society. They want her to stay with them, in order to mutually support one
another.

[16] The appellant’'s brothers also write in her support (24 October and
9 November 2011). They are willing and able to assist the appellant stay in New
Zealand with their parents, including any financial needs she might have.

[17] A letter from Deaf Aotearoa (9 November 2011) observes that the appellant
has shown initiative and overcome barriers. She has accessed the organisation’s
services, such as obtaining a bed alarm when she worked at the hotel.

[18] Five letters of support from different officers of the appellant’s church attest
to her voluntary computer work with children of the parish and other contributions
to the church community. A letter from the appellant’s uncle and aunt, who are
New Zealand citizens (31 October 2011), explains that when her parents applied
for permanent residence in 2001 the appellant could not be included as a
dependent. Letters from friends of the family affirm the family’s closeness and the
relief that was felt when the appellant was able to join them in New Zealand in
2007.

[19] Also lodged is a certificate of service from the hotel where the appellant
worked (25 October 2011), a copy of her Bachelor’s degree (28 April 2000), and
copies of the various certificates she has obtained in computer science, first aid,
and caregiving for paediatrics and disabled children. The appellant’s curriculum
vitae reveals that she worked as a part-time healthcare assistant in the Philippines
between 2003 and 2007 and also as a hotel housekeeper. Excerpts from
numerous emails (to and from the appellant) are lodged to show that she has
sought further employment in New Zealand since her work visa expired but has
been turned down, either without a reason or because of her immigration status.



Further Information Sought

[20] Prior to determination of this appeal, the Tribunal sought further information
about the appellant’s current circumstances and her prospects in the Philippines.
In response, she produced a statutory declaration addressing the Tribunal’'s
queries (5 March 2013); a copy of her grandmother’s death certificate (showing
she died in the Philippines in November 2006); a medical certificate for the
appellant’s father (28 February 2013, showing he receives treatment for diabetes
and hypertension); and evidence of the appellant's mother’'s income and her
father’s superannuation.

STATUTORY GROUND OF APPEAL

[21] The grounds for determining a humanitarian appeal are set out in
section 207(1) of the Immigration Act 2009:

(1) The Tribunal must allow an appeal against liability for deportation on
humanitarian grounds only where it is satisfied that-

@ There are exceptional circumstances of a humanitarian nature
that would make it unjust or unduly harsh for the appellant to be
deported from New Zealand; and

(b) It would not in all the circumstances be contrary to the public
interest to allow the appellant to remain in New Zealand.

[22] The Supreme Court stated that three ingredients had to be established in
the first limb of section 47(3) of the former Immigration Act 1987, the almost
identical predecessor to section 207(1): (i) exceptional circumstances; (ii) of a
humanitarian nature; (iii) that would make it unjust or unduly harsh for the person
to be removed from New Zealand. The circumstances “must be well outside the
normal run of circumstances” and while they do not need to be unique or very rare,
they do have to be “truly an exception rather than the rule”, Ye v Minister of
Immigration [2009] NZSC 76, [2010] 1 NZLR 104 at [34].

ASSESSMENT

[23] The Tribunal has been provided with the appellant's Immigration New
Zealand files and an updated clear New Zealand police certificate in her name.
This material, along with the submissions and documents she has provided in
support of her appeal, has been taken into account.



The Appellant’s Family

[24] The appellant is a 35-year-old unmarried woman. Her parents have lived in
New Zealand since 2001. Before the appellant came to New Zealand in 2007 she
lived first with her parents and then with her maternal grandmother in the
Philippines. After her grandmother died, she lived for a short time with her aunt.
The appellant says she has always lived with a family member who has been
happy to explain things to her slowly and clearly, and to assist her in public
situations. The appellant now lives again with her parents whom she is able to
help out with household chores but who, naturally, also assist her where her
hearing impairment requires it.

[25] The appellant’s brothers live in Australia and New Zealand. Both offer
support to the appellant and acknowledge how important it has been for their
parents to be reunited with her.

The Appellant’s Employment and Eligibility for Residence

[26] Although the appellant has a severe hearing impairment, she has been
awarded a degree in computer studies and numerous other certificates, as well as
been able to work in a caregiving capacity, in her home country. She was also
readily able to obtain work in New Zealand, as a housekeeping attendant, which
she found challenging and enjoyable.

[27] The appellant met the core requirements under the Family (Sibling and
Adult Child) residence category to have no other immediate family living in her
home country. However, she could not provide an acceptable employment offer at
the time Immigration New Zealand assessed her application. (Whether she had
an acceptable standard of health was not assessed). She could not supply an
acceptable employment offer primarily because, in the 18 months since she had
lodged her application, her work visa had expired. Her employer was unable to
make a case that New Zealand citizens and residents were unavailable for the
employment. It appears also to have been unwilling to make a further offer of
employment to the appellant, as is recorded in an Immigration New Zealand file
summary, because its policy was not to complete employer questionnaires.

[28] It is noteworthy that the executive housekeeper from the hotel for which the
appellant worked wrote to Immigration New Zealand in January 2010, advising
that the appellant had proven to be a “flexible and reliable employee” whom the
hotel did not wish to lose. Finding replacements of her calibre, “with her



experience and commitment”, was difficult. The executive housekeeper explained
that while room attendants may not be on the Occupational Shortage List, the
hotel had a difficult time finding suitable candidates. She anticipated that an
Immigration New Zealand labour market survey would indicate that the position
could be filed by a New Zealand citizen whereas, in reality, it was not as
straightforward. At a five-star hotel, staff were needed who were well-presented,
had excellent communication skills and who were completely flexible and honest.
The appellant had all these qualities. The housekeeper advised that “we feel
strongly enough about [the appellant] that we are prepared to commit the time
required to support her work permit extension application”.

[29] Nonetheless, the appellant’s application for a work visa beyond October
2010 was declined, because of the results of a labour market survey, as
anticipated by the housekeeping executive. The appellant’s subsequent efforts to
obtain alternative employment were unsuccessful because she was in New
Zealand on a visitor’s visa, not a work visa, and could not therefore commence the
type of work she sought (caregiving or hotel work) immediately. This is clear to
the Tribunal from the text of the letters declining her numerous applications for
employment.

[30] Consequently, the appellant found herself in the position of being ostensibly
eligible for residence under the Family (Sibling and Adult Child) category but,
because she was living in New Zealand and could not provide a work or residence
visa to a prospective employer, she could not obtain an employment offer.

[31] Being close to meeting Government residence instructions does not
constitute an exceptional humanitarian circumstance. However, the exceptionality
test is an holistic one and this is a factor the Tribunal takes into account. This is
especially so in circumstances where the appellant did in fact have acceptable
employment, until she was caught by the expiry of her work visa during the lengthy
processing of her residence application.

Life in New Zealand

[32] If the appellant has the lawful status to work, it is highly likely she will be
rehired as a housekeeping attendant by the five-star hotel which originally
employed her. In the meantime, the appellant's mother works to support the
appellant and her father. The appellant says that if she is forced to go back to the
Philippines, her mother would face a very difficult choice. If she accompanied the
appellant her mother would lose her job and could not support her, or her father,



financially. She would also have to leave the appellant’s father, who is unwell, in
New Zealand.

[33] The status quo is that the appellant and her parents live together and are
mutually supportive. Her 69-year-old father has diabetes, high blood pressure and
a severe back problem which means he cannot work and, in fact, cannot do a lot
of simple household chores. The appellant’'s mother has arthritis and high blood
pressure but continues to work to support the family. The appellant assists her
parents with household chores, cooking and running errands.

[34] The appellant does not overstate the extent of care required by her parents
but she does describe how much she wishes to continue living with them and
helping them. She also wishes to continue assisting with the care of her nephews
in New Zealand and generally being surrounded by the practical, but most
significantly, the emotional support of her family.

Prospects in the Philippines

[35] On the other hand, if the appellant had to return to the Philippines, her
parents and siblings would be concerned about her welfare as she has always
lived with a family member who has understood her disability and made
allowances for it. Her mother has told the appellant that she does not want to
think about the possibility of her leaving and is suffering “great anxiety” about the
prospect of the appellant returning, without support, to the Philippines.

[36] The Tribunal finds that returning to the Philippines would effectively isolate
the appellant from her family. As a single 35 year old woman with a disability, who
has always lived with family, this would be isolation of special significance. Even if
the appellant was able to resume living with her aunt, this would be an extremely
poor alternative to the love and support of her parents, brothers and nephews in
New Zealand.

Conclusion on Exceptional Humanitarian Circumstances

[37] Given the effects on the appellant if she had to return to the Philippines and
live alone, and the effects on her family, in particular her parents, the Tribunal
finds that the appellant has exceptional humanitarian circumstances which would
make it unjust or unduly harsh to be deported.



Public Interest

[38] The appellant has no criminal convictions in either the Philippines or New
Zealand. However, her hearing impediment presents a possible cost to the New
Zealand health system, and therefore a potential public interest issue arises.

The Appellant’s Health

[39] Because the appellant’s residence application was declined on the basis
that she could not present an acceptable employment offer, Immigration New
Zealand made no final decision as to whether she had, given her hearing
impediment, an acceptable standard of health. As noted, the appellant has a
severe hearing loss in her left ear due to a childhood illness. She has worn a
hearing aid since the age of six. The hearing in her right ear is normal.

[40] As for the prospective burden her hearing loss presents to the New Zealand
health system, it is fair to forecast that this would be limited to the monitoring of
her hearing aid and its possible replacement. At her age, there is no question of
eligibility for Ongoing and Reviewable Resourcing Scheme (ORRS) funding for
specialist education. She already accesses services from Deaf Aotearoa which,
as she says, have helped give her the confidence to live and work in the
community more effectively.

[41] As itis, the appellant’'s deafness has been no impediment to her obtaining
gualifications and employment, working for her church and community, or to her
having a vision to learn New Zealand sign language in order to teach basic
computer skills to deaf children. There would of course be a short-term cost if the
appellant was to study sign language but, with her background in caregiving and
computer skills, her intention to help deaf children can only be of long term
advantage to New Zealand.

Conclusion on Public Interest

[42] Given the appellant is willing and able to obtain employment, can assist her
parents with their health needs, and intends to share her computer skills with deaf
children in the future, any burden to the New Zealand health system is outweighed
by her exceptional humanitarian circumstances and by positive public interest
factors. It would not in all the circumstances be contrary to the public interest to
allow the appellant to remain as a resident in New Zealand.
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DETERMINATION

[43] The appellant has met both requirements of section 207(1) of the
Immigration Act 2009 and her appeal is therefore allowed.

[44] Pursuant to section 210(1)(a) of the Immigration Act 2009, the appellant is
to be granted a resident visa.
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