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DEPORTATION (NON-RESIDENT) DECISION

[1] This is a humanitarian appeal by the appellant, a 47-year-old citizen of
Bulgaria, against her liability for deportation which arose when she became
unlawfully in New Zealand.

THE ISSUE

[2] The primary issue on appeal is whether the appellant has exceptional
humanitarian circumstances arising from her settlement in New Zealand with her
New Zealand-citizen husband, and their two children, aged 18 and 16 years, who
are also New Zealand citizens.

[3] The Tribunal finds that the appellant has exceptional humanitarian
circumstances and also that it would be unjust or unduly harsh to deport her and not
be contrary to the public interest to allow the appellant to remain in New Zealand.

[4] The appeal is therefore allowed. The Tribunal directs that the appellant be
granted a resident visa.

BACKGROUND

[5] The appellant was born in Bulgaria. She met her New Zealand-citizen



husband, while they were both working in Dubai and they married there in
September 2001. The appellant and her husband have two children who are
New Zealand citizens by birth: a son, aged 18 years, and a daughter, aged 16 years.
The family was based overseas due to the nature of the husband’s work — he had
his own construction business and was required to work in different countries. The
family lived in Dubai for 12 years then moved to Malta. After several years, they
decided to relocate to New Zealand, largely due to political instability in the country
in which the husband had work. The husband has been based in New Zealand
since November 2014. The appellant arrived in January 2015 with the couple’s
children.

[6] Upon arriving in New Zealand, the appellant was granted a visitor visa. She
applied for a partnership-based work visa in April 2015 and was granted an interim
visa that month. In June 2015, she was granted a partnership-based work visa,
which was valid for four months. According to her counsel, the appellant was unable
to obtain the required police certificate from the United Arab Emirates before her
work visa expired on 18 October 2015. She became unlawfully in New Zealand.
In November 2015, the appellant requested a work visa under section 61 of the
Immigration Act 2009 (“the Act”). Soon after, she was granted a one-year work visa.

[7] In November 2016, the appellant was granted a partnership-based work visa
which was valid for 24 months.

[8] In October 2017, the appellant made an application for residence under the
Family (Partnership) category. Delays arose because the appellant’'s husband
could not obtain a police certificate from Dubai.

[9] In November 2018, the appellant applied for a further partnership-based work
visa. In February 2019, she was granted a further such visa as an exception to
instructions, which was valid for one year (as she had already exceeded the
maximum period for a partnership-based work visa of 24 months, as per WF2.1.a
of instructions, effective 8 May 2017).

[10] On 5 March 2019, Immigration New Zealand declined the appellant’s
residence application because her husband did not meet the character requirements
for supporting partners under the Family (Partnership) category. The husband was
required to provide a police or similar certificate, less than six months old, from
Dubai, as he had lived there for 12 months or more in the last ten years (R5.95.1 of
instructions, effective 28 August 2017). The Dubai police had refused to issue a



police clearance certificate due to an outstanding business debt owed by the
husband to a third party in Dubai.

[11] On 3 February 2020, the appellant applied for a further partnership-based
work visa.

[12] In April 2020, the husband completed a statutory declaration about the debt.
The husband declared that he had incurred a credit card debt in relation to his
business when under significant financial hardship during the financial crisis in 2008.
The credit card balance was initially AED47,000 (approximately NZ$18,000) but had
increased to AED117,000 (approximately NZ$45,000) due to accrued interest
charges. The husband had been unsuccessful in his attempts to negotiate a
settlement arrangement. While he had employment in New Zealand, he was unable
to make payment in full and was therefore unable to clear the debt so that he could
obtain a United Arab Emirates police certificate in Dubai. The husband declared
that there was no other matter to hinder the securing of a clear police clearance
certificate.

[13] On 19 August 2020, Immigration New Zealand declined the appellant’s
further partnership-based work visa application on the basis that she had exhausted
the maximum entitlement period for such temporary visas of 24 months (WF2.1.a
and V3.15.1.a of the instructions, all effective 8 May 2017). In the course of
assessing the appellant’s partnership-based work visa, Immigration New Zealand
recorded that it was satisfied that the appellant and her husband were in a genuine
and stable partnership, as required by the relevant instructions. It also noted that it
had previously advised the appellant to make a further application for residence
under the Family (Partnership) category but that she had failed to do so.

[14] On 26 August 2020, the appellant's counsel invited Immigration
New Zealand to reconsider its decision to decline the appellant's further
partnership-based work visa. Counsel submitted that an exception to the temporary
entry instructions was appropriate given the circumstances of the appellant, her
husband and their two children.

[15] The appellant’s interim visa expired on 9 September 2020. She has
remained unlawfully in New Zealand, where she continues to live with her husband
and two children.

[16] By letter dated 14 September 2020, Immigration New Zealand advised that
it had found no reason to change its decision to decline the appellant’s further



partnership-based work visa. In terms of the appellant’s perceived failure in not
lodging a further partnership-based application for residence, Immigration
New Zealand noted the appellant’s advice that both she and her husband had been
preoccupied taking care of his late mother, who had since died of cancer, in 2019.
Despite the couple’s understanding, Immigration New Zealand considered that a
statutory declaration was not an appropriate solution where a police certificate was
obtainable from Dubai. It stated that it had advised the appellant that a statutory
declaration would not suffice from as early as March 2018. No feasible plans had
been presented as to how and when the husband would settle the outstanding debt.
This meant that a police certificate would not be issued by the Dubai police. As the
police certificate was a mandatory requirement, the husband would remain ineligible
to support any resident visa application brought by the appellant.

STATUTORY GROUNDS

[17] The grounds for determining a humanitarian appeal are set out in section 207
of the Immigration Act 2009 (the Act):

(1) The Tribunal must allow an appeal against liability for deportation on
humanitarian grounds only where it is satisfied that —

€) there are exceptional circumstances of a humanitarian nature that
would make it unjust or unduly harsh for the appellant to be deported
from New Zealand; and

(b) it would not in all the circumstances be contrary to the public interest
to allow the appellant to remain in New Zealand.

[18] The Supreme Court stated that three ingredients had to be established in the
first limb of section 47(3) of the former Immigration Act 1987, the almost identical
predecessor to section 207(1): (i) exceptional circumstances; (ii) of a humanitarian
nature; (iii) that would make it unjust or unduly harsh for the person to be removed
from New Zealand. The circumstances “must be well outside the normal run of
circumstances” and while they do not need to be unique or very rare, they do have
to be “truly an exception rather than the rule”, Ye v Minister of Immigration [2009]
NZSC 76, [2010] 1 NZLR 104 at [34].

[19] To determine whether it would be unjust or unduly harsh for an appellant to
be deported from New Zealand, the Supreme Court in Ye stated that an appellant
must show a level of harshness more than a “generic concern” and “beyond the
level of harshness that must be regarded as acceptable in order to preserve the
integrity of New Zealand’s immigration system” (at [35]).



THE APPELLANT’S CASE

[20] The appellant’s case is set out in the appeal form and counsel’s submissions
lodged with the Tribunal on 20 October 2020. It is submitted that there are
exceptional circumstances of a humanitarian nature that would make it unjust or
unduly harsh for the appellant to be deported from New Zealand and that it would
not be contrary to the public interest to allow her to remain in New Zealand. The
submissions can be summarised as follows:

(@)

(b)

()

(d)

(e)

(f)

The appellant is in a genuine and stable partnership with her husband
and is a devoted mother to her children. She has been living with them
in New Zealand since January 2015: New Zealand is now her home.

The appellant is the central pillar of the family, having always been the
parent who was present within the home. If she is required to depart
New Zealand, then her son, AA, and daughter, BB, will lose the
benefits of her presence which include her encouragement and
attention. AA has had some difficulty in making the transition to living
in New Zealand. As a result, he has been home-schooled for the past
two years: he is particularly in need of the appellant’s ongoing physical
and emotional support.

The appellant’s husband wants to continue a day-to-day relationship
with his wife and also needs her ongoing support particularly after the
death of his mother. The appellant now shares close relationships with
the husband’s five New Zealand-based siblings and many nieces and
nephews. She has become an important part of their close family unit.

If the appellant is unable to remain in New Zealand lawfully, the family
members would face difficulty in resettling elsewhere, particularly
given the impact of the COVID-19 pandemic on world economic
conditions.

The appellant’s liability for deportation arises through no fault of her
own. Her immigration status depends on her New Zealand-citizen
husband. He is not in a position to settle the debt in Dubai and is
therefore unable to provide the required police certificate.

The appellant is a hard-working person of good character and it would
not be contrary to the public interest to permit her to remain in
New Zealand.



[21]

In support of the appeal, the following documents are provided:

(@)

(b)

()

(d)

(e)

A letter from the appellant explaining her personal circumstances and
the employment that she has undertaken since being in New Zealand
and a summary of the family’s life in New Zealand.

A letter from the appellant’s husband setting out details of the family’s
life in New Zealand. The husband states that the appellant enjoys an
extremely close relationship with his 5 New Zealand-based siblings
and 23 nieces and nephews. His wife played a major role in his late
mother’s care. Their son, AA, has had difficulty in his transition to
New Zealand. While he is an extremely high-achieving young man
who has excelled in his studies, he suffered from symptoms of anxiety
leading to body dysmorphia. After having struggled a lot with this issue
over the past few years, the family has managed to get on top of the
issue. Due to the appellant's management of the situation and
support, they have made huge strides. AA is now planning on
attending university in 2021. Their daughter, BB, has taken well to her
New Zealand life and is excelling in a particular sport. She would be
absolutely devastated if the family members could not all stay here
together.

A letter from AA stating the importance to him and BB of their mother
remaining with them in New Zealand. AA states that he has been
studying NCEA Level 3 with Te Aho o Te Kura Pounamu (formerly The
Correspondence School). He wants to continue with his studies here,
as does BB.

Several emails exchanged between the appellant and a psychiatrist
specialising in adult/child and adolescent treatment, in July 2018,
concerning AA’s condition and treatment.

An email (8 October 2020) from one of the husband’s sisters in
New Zealand. The sister states that the appellant is wonderfully
supportive and has become a hugely valued and much loved member
of their large extended family. The appellant had an integral part of
the family’s journey through their late mother’s fight with cancer and in
coping with her death.



(f)

(9)

(h)

(i)

()

(k)

A letter (undated) from another of the husband’s sisters explaining the
important role of the appellant in the family and how she was a huge
part of the care of their mother.

A document labelled “family tree” setting out the details of the
husband’s family which shows that four of his five siblings live in New
Zealand and that they have 20 children between them.

A copy of the husband’s statutory declaration (22 April 2020) and a
statement (31 March 2020) from the husband addressing the
circumstances of his business debt. Among other things, the husband
states that he has had a colleague in Dubai investigate why he has
been unable to secure a police clearance and it has been confirmed
(to the colleague) that the only case against him is in relation to the
debt. The husband states that there are no other cases pending which
would hinder him obtaining a clear police certificate in Dubai.

Various information showing that the appellant’s husband had sought
United Arab Emirates police clearance (on 14 March 2017), made
inquiries to the Embassy of United Arab Emirates in New Zealand (in
September 2019) about how to obtain a police certificate from the
Dubai police, and that he received an email (dated 26 March 2020)
from the Dubai police which states:

“Kindly contact Jabal Ali Police Station & clear your fine & need
clearance letter from Dubai Court”.

The husband’s email exchange with a debt collection agency in Dubai,
on 24 February 2020, in which the husband states:

“It remains my priority to settle this outstanding debt however each
time that | think | am able to do so, | get let down and to be honest,
| am struggling to make the payment at the current time”.

Information concerning the husband’s business interests in New
Zealand which involve his working in a construction business outside
of the district in which the family has settled.

ASSESSMENT

[22]

The Tribunal has considered all the submissions and documents provided by



the appellant. It has also considered the appellant’s Immigration New Zealand file
in relation to her temporary and resident visa applications.

Whether there are Exceptional Circumstances of a Humanitarian Nature

[23] The appellant has been living in New Zealand for six years. She lives here
with her New Zealand-citizen husband, to whom she has been married for some
20 years, and their two children, aged 18 years and 16 years.

[24] The appellant’s ability to remain in New Zealand is dependent on her
husband being able to support her visa applications. However, her husband cannot
obtain the required police certificate from Dubai (where the family previously lived
for 12 years). Due to the failure of a business, he has a civil debt there, of some
NZ$40,000. He is not in a position to repay the debt in full and the Dubai police
require that this occurs before it will issue a police certificate.

Interests of the appellant’'s New Zealand-citizen family members

[25] The Tribunal finds that the appellant’s ongoing presence in New Zealand is
very important to her husband and to their son and daughter.

[26] Over the past six years, the son and the daughter have had to establish
themselves in New Zealand after having spent the first 10 or so years of their lives
overseas. The 18-year-old son found the transition to life in New Zealand difficult.
He has suffered from mental health issues for which he has received support from
a psychiatrist. These appear to have resolved for the meantime. However, it is
apparent that the appellant’'s ongoing presence is important to maintaining the
stable and positive family environment that he is accustomed to and is likely to
require for his ongoing wellbeing. While he is not a “child” for the purpose of
UN Convention on the Rights of the Child (“UNCROC?”), being over the age of 18
years, the appellant’s son is still a young adult. A separation from his mother, the
appellant, or a further change in his residence is likely to be challenging for him.

[27] The appellant’s 16-year-old daughter, BB, is a child for the purposes of the
UNCROC and her best interests must be taken into account by the Tribunal in
determining this appeal. While BB has managed the transition to life in New Zealand
without any difficulty, she has only known a home where she has been in the care
of both parents. In fact, with the husband frequently travelling for his employment
(that is, when they lived overseas, and also, more recently, travelling away during
the weeks in New Zealand) it is the appellant who is the central figure in the family’s



home life. In these circumstances, it is in BB’s best interests for the appellant to be
remain living with the family and permanently in New Zealand.

[28] It is apparent from the statements of the appellant’s husband, their son, and
the husband’s two sisters that the appellant is an integral part of the husband’s wider
family. During the course of her mother-in-law’s decline, the appellant had an
important role in supporting her and the wider family. According to one of the
husband’s sisters, the appellant assisted with their mother’s physical care and was
involved in all discussions between the family and doctors and nursing staff. Since
their mother died, the appellant has helped her husband grieve the loss of his
mother. The sister is worried at the further stress which arises due to the prospect
of the appellant having to depart New Zealand. She states that the situation is
putting a lot of stress on the appellant, her husband, and their two children and it is
“excruciating” for all the family members to witness.

[29] The Tribunal also notes that the appellant has not lived in her home country
of Bulgaria for over 20 years. While her mother and two sisters live there, the
circumstances of any return would be uncertain and would likely involve the
appellant’s separation from her husband, and from their two children whom continue
to require her active and physical presence in their lives. Having regard to all the
circumstances, including the best interests of the appellant’s 16-year-old daughter,
the interests of her 18-year-old son, and of the appellant’s husband, all of whom are
New Zealand citizens and wish to continue to reside in New Zealand with the
appellant, the Tribunal finds that there are exceptional circumstances of a
humanitarian nature.

Whether it would be Unjust or Unduly Harsh for the Appellant to be Deported

[30] Where, as in this case, exceptional humanitarian circumstances are found to
exist, the Tribunal must go on to assess whether those circumstances would make
it unjust or unduly harsh for the appellant to be deported. According to the Supreme
Court in Guo v Minister of Immigration [2015] NZSC 132, [2016] 1 NZLR 248 at [9],
the assessment is to be made “in light of the reasons why the appellant is liable for
deportation and involves a balancing of those considerations against the
consequences for the appellant of deportation.”

[31] The appellant’s liability for deportation arises from the decision of Immigration
New Zealand, on 19 August 2020, to decline her application for a further
partnership-based work visa. The appellant has exhausted the maximum
entitlement for such visas, of 24 months, under the temporary entry class visa
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instructions. Her husband cannot support any further residence application until
such time as he can obtain a clear United Arab Emirates police certificate from
Dubai.

[32] The Tribunal accepts, given the information before it, that the only obstacle
to the husband obtaining a police certificate from the Dubai police is the civil debt.
In its email of 26 March 2020, the Dubai police indicated that the appellant is
expected to clear his “fine” and obtain a “clearance letter from [a] Dubai Court’
before a “police clearance” can be obtained. There is no mention of any other
concerns. However, the appellant’s husband says that he cannot pay the full sum
at this time. He is the primary income-earner for the family in New Zealand. He
does not currently have the financial resources to clear the debt.

[33] Against the reasons for appellant’s deportation liability must be weighed the
exceptional humanitarian circumstances, particularly the impact of her separation
from her New Zealand-citizen husband, 18-year-old son, and 16-year-old daughter.

[34] Weighing the reasons for the decline of the appellant’s partnership-based
work visa application against the exceptional circumstances that exist for the
appellant and her family members, the Tribunal finds that it would be unjust or
unduly harsh for her to be deported from New Zealand.

Public Interest

[35] In cases where the Tribunal has determined that the appellant has
exceptional humanitarian circumstances which would make it unjust or unduly harsh
to deport her, the Tribunal must also be satisfied it would not in all the circumstances
be contrary to the public interest to allow her to remain in New Zealand. This
involves the weighing of those factors which would make it in the public interest for
the appellant to remain against those which make it in the public interest that he
leaves: Garate v Chief Executive of Department of Labour (HC Auckland, CIV-2004-
485-102, 30 November 2004) at [41].

[36] There is nothing before the Tribunal to suggest that it would be contrary to
the public interest to allow the appellant to remain in New Zealand on a permanent
basis. The appellant is well-settled in New Zealand having lived here for the past
six years. She continues to hold a pivotal role in the lives of her immediate family
members and now also has an important place in the wider family. While in
New Zealand, the appellant has obtained an English-language teaching
gualification and had employment in a tertiary institution, and also given English
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language lessons privately. The Tribunal has obtained an updated police certificate
for the appellant (6 January 2021) which is clear. She has already produced a clear
police certificate from Dubai. A police report was also obtained for the husband
(also dated 6 January 2021). There are no convictions which put him outside the
character requirements for supporting partners (set out at F2.10.10, effective
29 May 2017 and R5.95, effective 28 August 2017 and which are aimed at family
violence and sexual offending).

[37] The Tribunal finds that it would not, in all the circumstances, be contrary to
the public interest for the appellant to remain in New Zealand.

DETERMINATION

[38] For the reasons given, the Tribunal finds that the appellant has exceptional
circumstances of a humanitarian nature which would make it unjust or unduly harsh
for her to be deported from New Zealand. The Tribunal also finds that it would not
in all the circumstances be contrary to the public interest for the appellant to remain
in New Zealand on a permanent basis.

[39] Accordingly, the Tribunal allows the appeal and, pursuant to section
210(1)(a) of the Act, orders that the appellant be granted a resident visa.

Order as to Depersonalised Research Copy

[40] Pursuantto clause 19 of Schedule 2 of the Immigration Act 2009, the Tribunal
orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant’s name and any particulars likely to lead
to the identification of the appellant or her son and daughter. There could be
adverse consequences of the appellant’s son should there be any wider publication
of his private information.
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