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[1] This is a humanitarian appeal by the appellant, a 41-year-old citizen of the 

Czech Republic, against liability for deportation on the ground that the Minister of 

Immigration has determined that his resident visa was granted as a result of an 

administrative error.   

[2] Such appeals are able to be brought on the facts and on humanitarian 

grounds.  The appellant appealed on both grounds.  In an earlier decision, 

Šroubek [2022] NZIPT 600569 (appeal on the facts), the Tribunal considered and 

dismissed the appeal on the facts.  It now considers the appeal on humanitarian 

grounds.   

THE ISSUE 

[3] The primary issues considered on appeal are whether the appellant’s 

lengthy stay in New Zealand, covering most of his adult life, gives rise to 

exceptional humanitarian circumstances, and whether it would be unjust or unduly 

harsh for him to be deported having regard to the reason why he is liable for 
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deportation.  An additional issue is whether it would be contrary to the public 

interest for him to remain in New Zealand.   

[4] For reasons which follow, the Tribunal finds that the deportation of the 

appellant would give rise to exceptional circumstances of a humanitarian nature.  

However, it also finds that balancing these circumstances against the reasons for 

the appellant’s deportation liability, it would not be unjust or unduly harsh for him to 

be deported.  Further, it finds that it would in any case be contrary to the public 

interest for him to remain in New Zealand. 

[5] The appellant was originally represented by Simon Cogan on the appeal on 

the facts and on humanitarian grounds.  Mr Cogan filed submissions in respect of 

both the facts and the humanitarian appeals on 29 June 2021.  Subsequently 

Mr Laurent was instructed. 

BACKGROUND 

[6] The appellant first entered New Zealand on 16 September 2003 and was 

granted temporary permits (now called visas) until he was granted a residence 

permit on 6 June 2008.  There has been an extensive immigration history 

stemming from the fact that the appellant entered New Zealand using a Czech 

passport in a false identity and he obtained both temporary visas and his resident 

visa in that false identity.  

[7] The Tribunal summarised the appellant’s background in its decision on the 

appeal on the facts.  However, for convenience it is reproduced here with some 

additional information relevant to the focus of this humanitarian appeal.    

[8] The appellant was born in 1981 in the Czech Republic.  After completing his 

schooling, he pursued his sporting interests to become an accomplished 

kickboxer.   

[9] During 1999 when the appellant was 18, he was involved in two incidents of 

criminal offending in the Czech Republic.  Following an incident in June that took 

place outside a nightclub in an area of Prague known as Prague 7, he was 

charged in the District Court with assaulting two police officers, disorderliness, and 

damage to property (the Prague 7 charges).  In October 1999 he was charged with 

disorderly conduct for having assaulted a taxi driver and damaging a taxi 

(Prague 8).  In respect of the latter offending, in June 2000, he was given a 
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12-month sentence suspended for three years.  On the earlier charges, he was 

sentenced on 7 November 2001 to four-and-a-half years’ imprisonment (the 

Prague 7 convictions), the Court noting his earlier suspended sentence which was 

then cancelled.  

[10] The appellant’s appeal to the Municipal Court against his November 2001 

convictions was dismissed on 12 February 2002 which made the District Court 

judgment final.  A further appeal to the Supreme Court was dismissed on 

24 September 2002.  No steps were taken to immediately order the appellant to 

commence serving his sentence.   

[11] The appellant, along with three other men, was involved in a further incident 

in the Prague 6 district in early September 2003 whereby a man was assaulted 

and shot dead by one of the men, named AA (the Prague 6 incident).   

[12] The appellant decided to leave Europe and on 16 September 2003 he 

entered New Zealand using a Czech passport in a false identity (Jan Antolik) in 

which he had substituted his own photograph.  He was granted a three-month 

visitor visa.  On 8 March 2004, he departed New Zealand for Germany where he 

remained for the next 10 months.   

[13] In May 2004, a Czech court order was made that the appellant surrender to 

serve his four-and-a-half-year sentence.  However, the Czech police could not 

locate him to serve the order.   

[14] In late 2004, the trial of the appellant’s co-accused on charges related to 

the Prague 6 incident took place.  AA was convicted of murder and sentenced to 

10 years’ imprisonment and the two other men were convicted of riotous conduct 

and sentenced to two years’ imprisonment suspended for five years.  

[15] The appellant returned to New Zealand on 23 January 2005 (as 

Jan Antolik) holding a temporary visa again granted to him in this false identity.  

He was subsequently granted work visas under the Work to Residence, Talent – 

Sports category based on his skills as a Thai kickboxer.   

[16] On 6 June 2008 the appellant was granted a residence visa in his false 

identity.   

[17] Following investigation by Immigration New Zealand, the appellant was 

charged with possession of a false passport and four charges of providing false 
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information.  On 4 November 2011, following a jury trial in the District Court, he 

was found guilty of all charges.   

[18] On 21 December 2011, Judge Wade discharged the appellant without 

conviction on completion of 200 hours’ community service.  He accepted the 

appellant’s claims that he had been an unwitting participant in the Prague 6 

incident and that he had used a false identity as he had feared for his safety after 

being threatened by two police officers to give false evidence in support of the 

shooter.  Judge Wade also accepted that the appellant remained at risk of being 

ill-treated by either the Czech authorities or AA.   

[19] On 17 February 2014, the appellant was convicted in the High Court on one 

count of manufacturing a Class C controlled drug and sentenced to 12 months’ 

home detention and 200 hours’ community work.   

[20] In September 2014, the appellant was charged with the illegal importation 

of a controlled substance after the discovery of five kilograms of MDMA 

(commonly known as ecstasy) concealed in a shipment of fruit juice imported by 

him and having an approximate street value of $375,000.  

[21] On 17 March 2015, the Court of Appeal quashed the conviction for 

manufacturing a Class C controlled drug and directed that the indictment be 

amended to possession of a Class C controlled drug for supply and ordered a new 

trial.  The Crown elected not to pursue the amended charge in light of the more 

serious importation charge. 

[22] Following a trial in the District Court on the importing of ecstasy charge, the 

appellant was convicted and sentenced on 3 June 2016 to five years and 

nine months’ imprisonment.  An appeal was dismissed on 8 December 2017. 

[23] On 5 October 2017, the High Court approved a proposed settlement 

reached between the Commissioner of Police and the appellant as to the forfeiture 

of assets derived directly or indirectly from the proceeds of criminal activity.  The 

appellant paid to the Crown approximately $190,000 together with accrued 

interest.  

[24] In March 2018, Immigration New Zealand initiated an inquiry into the 

appellant’s possible deportation.  
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First Decision (19 September 2018) to Cancel Liability for Deportation 

[25] The question of the appellant’s liability for deportation first came before the 

Minister of Immigration in September 2018.  

[26] Amongst the material considered by the then Minister was a 13-page 

Deportation Liability Assessment (18 September 2018) prepared by an 

immigration officer setting out the appellant’s immigration history and his counsel’s 

submissions.  The appellant’s liability for deportation was identified in the “Record 

of Decision” as arising under sections 156(1)(b) (false identity) and 161(1)(c) 

(New Zealand conviction) of the Immigration Act 2009 (the Act).  

[27] The Assessment recorded at [31] that the appellant was wanted by the 

Czech authorities for service of 54 months’ imprisonment and that he had been 

convicted on 12 February 2002 of disorderly conduct, damaging property, and 

attacking a law enforcement officer.  

[28] The Assessment summarised other relevant information, including 

Judge Wade’s decision of 21 December 2011 discharging the appellant without 

conviction on charges relating to his supplying false or misleading information and 

possession of a false passport and the submissions of the appellant which 

repeated his earlier claims before Judge Wade.  As noted earlier, Judge Wade 

had recorded that he discharged the appellant without conviction because he 

accepted his claims that he had used a false passport to enter and remain in 

New Zealand because he feared for his life at the hands of corrupt police and/or 

an associate in his home country and that he continued to hold such fears.   

[29] The Assessment did not draw to the Minister’s attention that the appellant 

had not disclosed to Judge Wade that at the time he left the Czech Republic and 

entered New Zealand in 2003, he already had criminal convictions for which he 

had been sentenced to a four-and-a-half-year prison sentence.  Nor was the 

Minister’s attention drawn to the fact that a statement by the appellant’s parents for 

the District Court, a copy of which was provided to the Minister, also falsely 

claimed that the appellant had no criminal convictions (page 131 of the 

respondent’s supplementary bundle).  The appellant also concealed these 2002 

convictions when responding to the deportation liability questionnaire 

(15 May 2018, question 31, page 75 of the respondent’s supplementary bundle), a 

fact also not recorded in the Assessment.   



 
 
 

6 

[30] On 19 September 2018, the Minister decided to cancel the appellant’s 

liability for deportation.  In a letter of the same date, the appellant was notified that 

the Minister had determined under section 156(1)(b) of the Act that he held a 

residence class visa in a false identity and he therefore became liable for 

deportation.  He was also liable for deportation under section 161(1)(c) of the Act 

because of his 2016 conviction for importing ecstasy.  However, although satisfied 

the appellant met the criteria for deportation, the Minister granted him a resident 

visa in his true identity under section 72(3) of the Act, subject to his providing to 

Immigration New Zealand a valid travel document in his true identity, within five 

months.  The letter ended with the advice “cancelling your liability for deportation 

on this occasion does not prevent you from becoming liable on other grounds”. 

Second Decision (27 November 2018) to Issue a Deportation Liability Notice 

[31] Although after the Minister’s first decision, the appellant provided a valid 

Czech passport in his own name to Immigration New Zealand, the promised 

resident visa in his true identity was not granted to him.   

[32] Following criticism in the media when the Minister’s decision to cancel the 

appellant’s liability for deportation became public, Immigration New Zealand 

reviewed the matter.  

[33] On 12 November 2018, a letter was sent to the appellant advising that a 

review had identified a number of matters that indicated that his case should be 

put before the Minister again for a decision as to his deportation liability and that 

“these grounds were separate to the grounds considered by the Minister on 

19 September 2018”.  The new reasons identified for his potential liability for 

deportation were that:  

(a) In his work and residence applications he had provided false or 

misleading representations that he had not been convicted of any 

offence and/or failed to later disclose relevant information (the 

Prague 7 convictions).   

(b) His convictions and sentence made him an excluded person in terms 

of section 7 of the Immigration Act 1987 so, his permits may have 

been granted as a result of an administrative error.   

[34] The sections of the Act identified under which he may be liable for 

deportation were sections 155(1)(a) (administrative error) and 158(1)(b) 

(fraudulent, false or misleading information).   
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[35] The appellant’s then counsel, Paul Wicks, in submissions on the appellant’s 

behalf (23 November 2018) argued that the appellant’s 2002 convictions were 

plainly before the Minister at the time he made his earlier decision to cancel 

liability for deportation.  The appellant’s reasonable excuse for using a false 

identity relating to his fear of harm in the Czech Republic had been accepted by 

Judge Wade and was pivotal to the Minister’s earlier cancellation of deportation 

liability.  Having already exercised his discretion in respect of the 2002 convictions, 

the Minister could not now reasonably and fairly rely on the convictions as a 

ground for deportation.  The appellant also made lengthy submissions to the effect 

that the 2002 convictions were unreliable.  

[36] The Minister determined that deportation should proceed.  The subsequent 

deportation liability notice (27 November 2018) recorded that the grounds for 

liability were that the appellant’s 2002 convictions and sentence meant that when 

he was granted a resident visa, he was an “excluded person” under section 

15(1)(b) of the Act (the successor to section 7 in the 1989 Act).  His resident visa 

was therefore granted as a result of an administrative error as he was an 

“excluded person” and therefore liable for deportation under section 155(1)(a). 

[37] On 18 December 2018 the appellant lodged an appeal against deportation 

liability with the Tribunal.  His appeal was both on the facts and on humanitarian 

grounds. 

[38] [Withheld].   

[39] On 24 June 2019, the Prague 6 District Prosecutor issued a resolution 

dropping the Prague 6 charges against the appellant.  A factor the Prosecutor took 

into account was that the appellant was undergoing a lengthy term of 

imprisonment in New Zealand so that a further period of imprisonment could be 

seen as unduly onerous in that a further penalty would not contribute to fair 

retribution and rehabilitation.   

[40] [Withheld].   

[41] [Withheld].   

[42] The appellant was released on parole on 4 September 2020.   

[43] [Withheld].   
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THE APPELLANT’S CASE 

[44] The appellant gave oral evidence and produced two written statements in 

support of his humanitarian appeal.  Five witnesses also gave oral evidence on his 

behalf.  These were his parents, partner, a friend, and his lawyer in the 

Czech Republic.  The parents and lawyer gave their evidence via audio-visual 

(AVL) link. 

The Appellant’s Evidence 

[45] The earlier of the appellant’s written statements (5 July 2021), prepared 

when the appellant was represented by Mr Cogan, confirms the truth of and his 

reliance on the written statements and oral evidence he had previously provided in 

the context of his trial on immigration charges in the District Court in November 

2011, his trial in 2016 on the charge of importing ecstasy, and his [withheld].  He 

also relies on the statement (20 November 2018) he made for Immigration New 

Zealand opposing the review of his liability for deportation. 

[46] The primary focus of these earlier statements is his Prague 7 convictions 

from 2001.  He denies the charges and maintains that he was not present at the 

scene of the incident but was caring for his grandmother who lived some 

250 kilometres from Prague.  He also describes the unsuccessful steps taken by 

his lawyer in the Czech Republic during 2018 and 2019 to have the Prague 7 case 

re-opened on the basis that the male complainant had not been a sworn 

police officer at the time of the incident.  In 2021, he had instructed a new lawyer 

who was pursuing a further proceeding in the Constitutional Court to re-open the 

Prague 7 case, relying on the claim that the complainant was not acting in his 

capacity as a police officer at the relevant time.  If successful in having the 

convictions quashed, he understands the prosecution is unlikely to retry the matter 

given the time that has now passed. 

[47] In his second written statement (25 August 2022) the appellant focuses on 

his life in New Zealand, and the consequences of deportation which were further 

explored in his oral evidence before the Tribunal as summarised below. 

Family background 

[48] The appellant, born in 1981, is an only child.  He grew up in Prague where 

his parents still live.  Throughout his childhood, there was regular contact with the 

families of both parents, though his contact with his aunts and uncles and six 
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cousins diminished somewhat from his late teens.  He has one surviving 

grandparent, his maternal grandfather who lives in Olomouc.  

[49] While growing up, the appellant’s parents operated a retail business selling 

clothes imported from Italy and later a butchery business.  Now in their mid-60s, 

his parents still work fulltime: his mother as an accountant for a firm and his father 

as a driver for a hospital.  They currently live in a rented one-bedroom apartment.  

The appellant has always been very close to his parents and currently talks to 

them around once a week for up to an hour on social media as well as regularly 

texting. 

Kickboxing  

[50] When at school the appellant was keen on sports.  When aged around 

15-16 years, he became involved in kickboxing and started competing from around 

17 years in the middleweight class.  In 2000, he won a bronze medal in the Czech 

championships, a bronze medal in Thailand in 2001 and a gold medal at the 

European championship in France in 2002.  As well as the money he got from 

fighting, he worked providing security at night clubs.   

[51] After coming to New Zealand in September 2002, the appellant started 

attending a kickboxing gym through which he got to know people in the local 

kickboxing fraternity.  After he returned to New Zealand in early 2005, he pursued 

kickboxing professionally and, over the next few years, won several world and 

Commonwealth titles representing New Zealand at international tournaments held 

in Hong Kong, Thailand and Australia.  He also travelled to Germany with a 

New Zealand team as a trainer.   

[52] As well as the money he received from appearing in fights (up to 

NZ$4,000–5,000 for a fight in New Zealand and up to US$10,000 for a foreign 

fight) he also earned money from being a trainer.  He ceased competitive fighting 

in 2014 due to injuries.  He has continued to train others up till the present and has 

a good reputation.   He currently teaches classes at a gym several times a week 

as well as having between 8–12 private clients for whom he provides one-on-one 

sessions and earns about NZ$57,000 per annum in fees from clients.  As well as 

kickboxing he teaches hot boxing and yoga.  Besides competitive kickboxers, he 

teaches a wide range of people both in age and backgrounds.  Throughout his 

years in New Zealand, kickboxing had provided him with a social network and 

contributed to his income.  
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Employment and businesses in New Zealand 

[53] In the early years in this country, the appellant supplemented his income 

from security work for clubs and doing painting and other jobs for a building 

maintenance company.  He has also operated several businesses in this country.  

[54] He initially set up a business importing glassware from the Czech Republic 

sourced from manufacturers by his mother.  This became less profitable after the 

financial crisis in 2008 and he thereafter focussed on a new business importing 

fruit juices from the Czech Republic and later also from Thailand, again assisted 

by his mother who acted as the Czech liaison and assisted with the accounts.  

This business, in which his wife later became a 50 per cent shareholder, achieved 

a nationwide distribution and a turnover of over a million dollars, though, at least 

initially, was a struggle financially because of being under-capitalised.  The 

appellant’s imprisonment and the deterioration in his relationship with his wife led 

to the business being liquidated around 2018. 

[55] In 2015, the appellant became involved in a property development project 

whereby he and his wife and her parents acquired a residential property in 

Remuera with a view towards building several homes on the site.  The appellant 

undertook the work necessary to successfully obtain the required planning consent 

for the proposed development.  However, his imprisonment and the subsequent 

break-up of the marriage did not allow the development to proceed.   

[56] More recently, the appellant has established a new company 

Godojo Limited, registered in January 2021, which owns a mobile app platform 

called Godojo which in essence is a type of “Uber” for personal trainers, 

ex-athletes or anyone involved in sport on a professional level who is able to teach 

or run classes for students.  It provides a notification system for trainers, sets up a 

training schedule for the next three to six months so clients can see their 

availability and contact them, including requesting the trainer to come to their 

home, and the booking also triggers an invoice and booking date.  A 

businesswoman has invested in the company and holds 20 per cent of the shares 

though she had played no role in the development of the application.  The 

appellant holds the other 80 per cent and is the sole director.  

[57] The first version of the application was released in May and the intention is 

to introduce more functions.  It is still early days in the development of the 

application which must be tested in the market to gain feedback from trainers so 

that the appellant and his development team can resolve any issues raised.  So far 
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12 trainers are using the application and there are 54 client accounts.  It is 

important to get the application being used more widely by gyms and trainers in 

kickboxing and then other sports.  This requires the appellant to engage in direct 

face-to-face meetings with gyms, sports clubs, and sports people.  He needs at 

least another six months to develop the “proof of concept” that is required for 

investors.  

[58] If the appellant had to return to the Czech Republic, he would lose the 

opportunity to develop the application to the required level needed to attract 

investors.  It is a start-up so has limited capital.  It is his vision, and as the CEO he 

must do most of the work, including the field research, promoting the use of the 

application through his connections with local gyms and within the kickboxing 

community and resolving issues raised by trainers.  At this stage, going on foot 

and developing contacts is about 80 per cent of the work required for marketing 

the business and he does not have the resources to employ someone to do this.  

Nor does he believe that someone else would be able to approach and sell to 

potential clients as well as himself.  His software development team is here in 

New Zealand and he does not yet have sufficient programming skills to work on 

his own.  He can communicate with his team remotely but that is slow and not a 

real substitute over the longer term for face-to-face contact.  He anticipates that in 

the Czech Republic it would be difficult to get support for this type of start-up 

business or investors, especially as he is not known there.    

Partnership 

[59] The appellant had had several relationships with New Zealand citizens over 

his years in this country.  His relationship with his first partner, with whom he 

purchased a home, ended in 2010.   

[60] Soon after, he commenced a relationship with another woman, whom he 

married in January 2016.  This relationship ended in 2018 during the appellant’s 

imprisonment.   

[61] When this appeal was initially filed the appellant was in what he described 

in his statement of 5 July 2021 as “a committed romantic relationship and living 

with” another New Zealand citizen.  However, that relationship ended in 

August 2021. 

[62] Since February 2022, the appellant has developed a new relationship with 

another New Zealand citizen.  He has known his new partner since around 2014 
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and they expect to move in together at the end of September.  They help each 

other with their respective businesses and provide emotional support with 

everyday life challenges.  The appellant considers that his partner brings out the 

best in him and he hopes he does the same for her.  They “are a very good team”.  

[63] His partner has a daughter aged four and a half years with whom the 

appellant has also spent a lot of time and he is hopeful that he and his partner will 

also have children together.  

[64] The appellant is optimistic that this relationship will last given that they have 

known each other for a long time and have both gone through difficult periods.  His 

partner shares custody of her young daughter with the child’s father so there is no 

possibility of her being able to live with him in the Czech Republic.  If he is 

deported, his life would be sad and empty without his partner and her daughter.  

He would lose somebody with whom he wants to start a family and be happy with.  

Educational achievements 

[65] During his imprisonment, the appellant determined to use the time 

productively to educate himself and to this end he completed several rehabilitation 

programmes and completed five certificate courses.  These are:  

(a) National Certificate in Employment Skills (Level 1);  

(b) NZQA National Certificate in Fitness (Foundation Skills) (Level 2);  

(c) Certificate of Achievement in Tertiary Study Skills (Level 4);  

(d) Certificate in Business (Small Business) (Level 4); and  

(e) New Zealand Institute of Management — Certificate of Management. 

[66] Since his release on parole in September 2020, the appellant has focussed 

on continuing with Level 5 and 6 courses in technology and programming with the 

goal of becoming a programmer, both to create his own web and mobile 

applications and for others.  He enrolled in the Open Polytechnic for a Diploma 

course in Information Technology (IT) and completed the New Zealand Diploma in 

Web Development and Design (Level 5) in February 2022.  

[67] In August 2022 he enrolled in an advanced 19-week course with 

Mission Ready HQ, that aims to prepare students to enter the IT workforce.  After 
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the first nine weeks, students are placed with IT businesses to gain experience 

working with senior programmers solving real problems.  

[68] The appellant is not confident that he will be able to obtain employment in 

the Czech Republic using his New Zealand IT qualifications as it is a society 

where employment opportunities very much depend on an individual’s contacts, 

which he will not have.  

Resolution of matrimonial property dispute 

[69] The appellant is involved in an ongoing matrimonial property dispute with 

his ex-wife and her parents relating to the property in Remuera purchased in 

July 2015 with a view to development of the site.  In 2021, these proceedings were 

transferred from the Family Court to the High Court.  The appellant is seeking 

25 per cent of the net profits after sale, which he estimates to be around $700,000.   

[70] Deportation would deprive the appellant of the opportunity to resolve this 

dispute and recover his share of the property.  His ex-wife, he believes, would 

seek to take advantage of his deportation to delay and refuse to mediate.  While it 

is possible that he could still communicate with his lawyer from the 

Czech Republic, there is a risk that he would be imprisoned on return home which 

would make that difficult and also impossible to participate in any trial remotely.    

[71] His parents have also suffered financially because money they had 

provided to him and his ex-wife has not been repaid.  His mother is still having to 

repay the loan she took out in order to provide the couple with financial assistance. 

The Prague 7 convictions 

[72] The appellant was legally represented at the criminal trial before the 

Czech District Court in respect of the Prague 7 incident and in both the appeal to 

the Municipal Court and then the Supreme Court.  In the Czech Republic, unless 

convicted of a serious crime such as murder, a person does not necessarily start a 

prison sentence following conviction and sentence.  Even after an appeal and final 

judgment, only after being notified by letter does such a person have to start their 

sentence, which depends on the availability of accommodation in prison.  It is the 

appellant’s understanding that, even after the dismissal of his appeal to the 

Supreme Court, for which he was represented by a new lawyer, it is still possible 

to ask a judge for a deferment of his prison sentence and that this has happened 
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in his case.  His lawyer has told him there has been a miscarriage of justice and 

they are going “to beat the case”.  

[73] The appellant’s decision after the Prague 6 incident on 7 September 2003 

to leave the Czech Republic, initially for Germany then to come to New Zealand, 

was prompted by his fear of the police officers who had threatened him to give 

false evidence.  The possibility of having to soon commence his four-and-a-half-

year sentence was not a factor in the decision to leave.  He would never have left 

but for the Prague 6 matter and, indeed, if he had been able to stay in the 

Czech Republic, he would have been able to pursue the remedies available 

against the Prague 7 miscarriage of justice much sooner.  

[74] He did not declare his Czech criminal convictions when he came to 

New Zealand because he was travelling under a false identity so could not 

disclose such information. 

[75] At the time of his trial on immigration charges before Judge Wade, he did 

not reveal his Czech Prague 7 or Prague 8 criminal convictions because his 

lawyer had shown him the documents received from Interpol which did not 

mention the convictions, only that he was wanted in respect of the Prague 6 case.  

If the Czech police had provided information about the convictions, he would have 

told Judge Wade that there had been a miscarriage of justice and the charge was 

fabricated as he had not assaulted a policeman.  

[76] From 2005 to 2007, the appellant did not know about the convictions 

because various appeals were ongoing.  He had not known the appeals were 

unsuccessful until August 2018 through documents provided to the Parole Board.  

After he left, he had not had any communication with anyone in the 

Czech Republic about these appeals, including a lawyer, as this was handled by 

his mother.  He did not have any understanding of the matter or idea of what was 

going on.  As the Czech police did not send any information or warrant for his 

arrest in relation to Prague 7 case, he assumed it was not active and that it 

“was long gone”.  He could not recall if he had known his mother had instructed 

the lawyer who filed applications in 2014 in respect of the Prague 7 convictions.  

He “had moved on from Prague 7”, he was innocent, had not attacked the victim 

nor was the victim a policeman on duty at the time.  He was in New Zealand, there 

was no opportunity to participate, and he had not been paying attention to all the 

remedial applications.  As for the Prague 8 conviction, he had been told by his 

lawyer that it had been “cancelled” by the Court at the time of the Prague 7 

convictions and sentence.  
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Assets forfeiture to Commissioner of Police   

[77] In October 2017, the appellant agreed to settle a claim by the 

Commissioner of Police for forfeiture of assets under the Criminal Proceeds 

(Recovery) Act 2009 with a payment of over $200,000.  He did not accept liability.  

Rather, after consultation with his wife and her parents, he agreed to the 

settlement because otherwise the Commissioner would have seized the Remuera 

property, defending the application would have entailed large legal fees, and he 

and his wife were wanting to put the past behind them and move on.  

Victim of media campaign  

[78] The appellant believes that after the Minister of Immigration decided to 

cancel his liability for deportation and directed that he be granted a resident visa in 

his correct identity, he was the victim of a media campaign, initiated by his ex-wife 

seeking to financially benefit from his deportation, and promoted by National Party 

politicians for political gain.  Much that was said about him was untrue or taken out 

of context to portray him as a gang member and international criminal.  A private 

telephone conversation was even provided to Parliament and a highly edited 

version appeared on television news.   

[79] The Minister had directed that he be granted residence after considering 

that he had imported drugs and used a false identity, and considering the public 

interest.  Had it not been for his case entering the public arena, he would have 

been granted a resident visa and got on with his life.   The Minister’s new decision 

to deport him after having already directed that he be given residence is unjust 

and unfair.  He has been the victim of a political witch hunt and his treatment has 

been unfair and inhumane.  He is being pulled back into a history from 20 years 

ago.  

Loss of New Zealand life 

[80] The appellant first came to New Zealand 19 years ago when aged 22 years 

and has now spent most of his adult life here.   

[81] He has made a positive contribution.  He has represented New Zealand at 

the national and international level in kickboxing.  He has run, with other fighters, 

Youth Town programmes for children from poorer families who cannot afford gym 

fees, teaching them discipline and encouraging them to achieve goals.  His fruit 

juice business supported and sponsored Kids CanTeen (which supports young 
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people with cancer) for a number of years by fundraising several thousand dollars 

in the 24-hour RPM (revolutions per minute) cycling challenge.  He donated funds 

to the Christchurch earthquake fund and took part in a charity fight as a fundraiser 

in Christchurch in 2011.  

[82] If deported, the appellant will lose the circle of friends he has here.  In the 

Czech Republic he has no friends and no support network to help him rebuild his 

life as he has in New Zealand.  He also has no bank account, employment history, 

or health insurance in the Czech Republic.  There will be no chance of a bright 

future. 

[83] His life will also “be turned by 360%” in that he will be put in custody with 

serious criminals.  He will be portrayed as a snitch by AA and his associates, 

making his circumstances in prison unimaginable.  

[84] When the appellant first became involved in kickboxing in Prague, the sport 

often attracted people associated with criminal activities and organised crime.  In 

the early days in New Zealand, the sport also attracted violent and shady 

characters, the skills being useful to them in their underworld dealings.  He also 

saw gang members in gyms.  The kickboxing community has changed over time 

and today is a very varied community.  There are many young people from all 

walks of life as well as business and professional people.   

Evidence of the Appellant’s Parents Karel Sroubek and Jarmila Sroubkova 

[85] As well as their oral evidence, the appellant’s parents provided a joint 

written statement.  

[86] In their written statement, his parents confirm their continued support for the 

appellant with whom, as their only child, they have always had a strong bond.  

They describe spending much time with him as a child supporting him with his 

sporting activities and schooling, the regular holidays with extended family when 

he was growing up, the appellant’s love of sports, his study of business and 

marketing at high school, and the assistance he gave them with the running of 

their then clothing business.  They relate the change in their family life in 

September 2003 when the appellant “became an involuntary witness to the 

murder”.  He and they were subsequently threatened by the police and made the 

very difficult decision that the appellant had to flee the Czech Republic so as to 

save his life.  The long-term absence of the appellant has negatively affected their 

lives and physical and mental health.   
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[87] His parents also suffered emotionally when the appellant was imprisoned in 

New Zealand and his then wife, whom he loved very much, found a new man.  

However, the appellant has overcome this terrible period.  He has learned a 

lesson and has a clear idea of his future, including increasing his qualifications, 

and is positive and grateful for all that life brings.  

[88] [Withheld].   

[89] As well as fears for his safety, the parents wish for the appellant to be able 

to remain in New Zealand because he had been here for almost 20 years which is 

his whole adult life.  New Zealand had become his real home and he is very close 

to the mentality and lifestyle of New Zealand.  He has also found a new love and is 

happy again.  His past experiences have strengthened his personality.  He is a 

positive and loving man who works on himself and wants to prove to himself, them 

and others that he is a good person, and he deserves a second chance for a fresh 

start. 

[90] In their oral evidence before the Tribunal, the parents stated that they live in 

a 60 square metre rented apartment that has two rooms and amenities.  The 

mother’s gravely ill 92-year-old father has been living there with them for the last 

18 months as his health deteriorated after the death of his wife.  At the time of the 

hearing he was in hospital with COVID-19.  Up until his coming to stay with the 

parents, he lived in his apartment in Olomouc, which he owns and is currently 

unoccupied.  Conditions in the parents’ apartment are currently uncomfortable and 

cramped. 

[91] Both parents continue to work full-time.  The mother is also receiving a 

government pension which is paid to women at age 65 years.  

[92] In 2015, the parents loaned one and a half million Czech Crowns (around 

NZ$100,000) to the appellant and his wife.  Until 2018, the wife continued to repay 

the loan but then stopped the repayments and all communication with the parents.  

She also put the couples’ fruit juice company into liquidation even though there 

was no need for this.  About a third of the loan is still outstanding so that all the 

mother’s earnings go to repaying to the bank 25,000 Czech Crowns monthly.  

[93] When the decision was made that the appellant should come to 

New Zealand, the fact that he was due to serve a four-and-a-half-year prison 

sentence for the Prague 7 matter was not a concern.  It was a very manipulated 

case and remedies had been lodged for appellate review for breach of law and 
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review of the evidence.  There was an application to the Minister of Justice and a 

petition to the Court in Prague 7 to re-open the case.  The appellant still had his 

passport, and they went on holiday to Italy during 2003.  The review proceedings 

were still unfinished when the appellant left.  The mother could not say when the 

proceedings were completed.  The parents were not authorised to receive mail for 

the appellant as he was an adult, so they lost all contact with the proceedings.  

They were also interrupted by the appellant’s departure.  It was very complicated.  

Later in 2009, they asked a lawyer to look into the file to see what was happening, 

but he informed them that the Court had done nothing between 2004 to 2009, 

which meant that the case had lapsed.  They are not concerned about the 

prospect of the appellant having to serve the sentence on his return home as they 

believe that the sentence has lapsed.  They are more concerned about the 

injustice of the convictions.   

[94] The parents believe that as a result of his experience of prison in 

New Zealand, the appellant has realised that he wants to have a normal life and 

never return to prison.  He has a clear perspective to lead his way, had calmed 

down a lot and studies till late at night with excellent results.  Perhaps his new 

relationship has also had an effect.  He is now 100 per cent reliable, building his 

new company and full of life.  They are very happy about this. 

[95] [Withheld]. 

Evidence of the Partner BB 

[96] BB is a New Zealand citizen aged in her early thirties.   

[97] She met the appellant in 2014 through kickboxing training sessions.  After a 

while they reduced contact as they were both busy with their lives and the 

appellant also went to jail.  She married in May 2017 and her daughter was born in 

February 2018.  When she heard about the appellant’s situation with his wife, she 

contacted him in prison to offer support and they stayed in touch after he was 

released.  Around this time, her marriage was coming to an end and after various 

attempts to make the marriage work, she and her husband finally separated in 

January 2022.  

[98] BB has been living in a four-bedroom house which she shares with 

flatmates.  She shares custody of her daughter on the basis of four days with her 

and three days with the child’s father, though the arrangement is relatively flexible.  
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The daughter had a close bond with her father and also spends weekends with his 

family.  

[99] In February 2022, BB and the appellant started dating and they spend time 

with each other several times a week.  The appellant is about to shift into her 

house which they will have to continue to share with two flatmates.  They have 

been looking for a place of their own in the same area but have not been able to 

find anything suitable.  

[100] BB has one business and is in the process of establishing another.  She 

and the appellant help each other in their respective businesses.   

[101] The appellant loves spending time with the partner’s daughter and the 

daughter often talks about the appellant when they are not together.  The 

appellant would like children of his own but it is not possible to plan for any future 

because of the possibility of his being deported.  If the appellant was to be 

deported, the partner would not be able to follow him to the Czech Republic as her 

ex-husband would not agree to being separated from his daughter.  She would be 

heartbroken, and her emotional state would impact on her daughter.    

[102] BB is confident that the relationship with the appellant will last.  She had 

two relationships before she met her husband when aged 24 years.  As she has 

become older, she has gained more understanding of what she wants.  She has 

known the appellant since 2014, and even when life took them in different 

directions they stayed in touch and there was a “chemistry”.  They are both mature 

and have both had unsuccessful marriages.  They now know what they want from 

life and they are on the same page with their businesses.  

[103] BB acknowledges that she entered the relationship with the appellant 

knowing of his immigration status but “if you can tell the heart to stop you would 

not have these things in life”.  

Evidence of Dr Tony Fernando 

[104] Dr Fernando provided a letter of support (24 August 2022) and gave oral 

evidence.  He is a consultant psychiatrist and sleep specialist, had been an 

academic psychiatrist at Auckland University for 20 years and practiced medicine 

since 1991.  He had also been a volunteer meditation teacher at Mount Eden 

Corrections Facility since 2018. 



 
 
 

20 

[105] Dr Fernando has not known the appellant in his capacity as a psychiatrist.  

Rather, he met the appellant in September 2020 through mutual friends involved in 

the martial arts.  Dr Fernando had heard of the appellant from around 2010 

because he was famous in kickboxing circles for his skills.  The appellant coached 

him in kickboxing for several months during 2021 and they became friends.  He 

found him to be very professional, honest, kind and generous with his teaching.  

He was also a patient and methodical coach which enabled Dr Fernando to 

perform manoeuvres he had not managed with any previous coaches.   

[106] Dr Fernando would have no concerns about the appellant training young 

vulnerable people.  Indeed, he considers that the appellant would be fantastic 

given that he is kind and aspirational and his own experiences with imprisonment 

would enable him to be empathetic. 

[107] As a psychiatrist for 30 years and as someone who has had dealings with 

inmates and former prisoners, Dr Fernando believes that he has a good sense of 

character.  The appellant impresses as someone who did something in the past 

but, out of prison, is wanting to lead a full and productive life and make sure there 

is no repetition of the past.  He is very focussed on his goals, including his studies 

in IT and his Godojo app business, and is dedicated to his current partner.  The 

appellant is someone he knows he can trust and who will help him when in need.  

He has never had concerns about his character. 

Evidence of Adam Kopecky   

[108]  Adam Kopecky provided a written statement and gave oral evidence.  As 

there was limited time available for his interview, he also provided written answers 

to questions sent to him after the hearing.  

[109] Mr Kopecky is an attorney in the Czech Republic who owns and manages 

his own law firm in Prague and has been practicing law for more than 12 years.  

He currently represents the appellant in proceedings in the District Court of 

Prague 7 and related proceedings.  He also represents him in proceedings before 

the European Court of Justice (ECJ) which he recently took over from the 

appellant’s previous legal representative. 

[110] Concerning the ECJ proceedings about the Prague 7 convictions, the core 

of the complaint is that the Czech courts at all instances were in error about the 

legal evaluation of whether, at the time of the incident, one of the injured 

participants had the status of an official as a police officer.  He provided a copy of 
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the application to the ECJ by the appellant’s previous advocate which is dated 

14 December 2021 and an affidavit from the advocate dated 25 January 2022.  It 

is standard that proceedings before the ECJ take time.  He expects that there 

should be a final decision within a few months. 

[111] Mr Kopecky’s primary focus is on the proceedings in the criminal case itself 

in front of the District Court in Prague 7 which issued a judgment on 

7 November 2001 finding the appellant guilty and imposing a sentence of 

imprisonment.  This judgment is in legal force.  Czech law provides for several 

special remedies for the forfeiture of the prison sentence.  The core merit in favour 

of the remedy in the appellant’s case is the lengthy time since the judgment was 

issued.  The judgment came into legal force on 12 February 2002.  On 

6 May 2004, there was a warrant issued by the Court for the appellant’s arrest, 

most likely because the appellant could not be found to serve his sentence.  

Normally, the appellant would have been expected to commence serving a 

sentence several months after the decision of the Supreme Court dismissing his 

final appeal against conviction in September 2002.  There was then quite a long 

pause until the next step by the Court to issue a European Arrest Warrant on 

9 August 2009.   

[112] Currently, Mr Kopecky is collecting evidence and witness statements to 

prove that the sentence is now forfeited so cannot be enforced.  This is an 

extraordinary remedy and, as it concerns only the execution of the sentence, the 

Court can decide it directly without a public hearing, though if some of the witness 

statements need to be proved a public hearing may be appropriate.  Mr Kopecky 

believes this will be required.  He estimates that completing this proceeding will 

take several months and should not exceed one year.   

[113] Another extraordinary remedy Mr Kopecky is preparing on the appellant’s 

behalf is a complaint of a breach of law to the Czech Minister of Justice.  The 

Minister may file the complaint with the Supreme Court and Mr Kopecky will 

petition for this.  The core complaint is that there was a wrong determination that a 

person involved in the incident was a police officer in that he was not yet sworn in 

but was still a trainee at a local police school.  Additionally, he did not adequately 

prove himself to be a police officer at the time of the incident as he was not in 

uniform and did not show his badge until after the incident.  This proceeding will 

also take several months to complete.  

[114] Although in his written statement Mr Kopecky estimated that the chance of 

success of these proceedings for special remedies at 50 per cent, he told the 
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Tribunal that this was a conservative estimate and that he was much more 

confident of success, especially with the application to the Minister of Justice.  He 

could not say 100 per cent because there is always a risk of being wrong.  If the 

application to the Minister was successful, it would have the effect of overturning 

both the conviction and the sentence.  The charges would be re-opened but 

normally in a case of this nature, if it did not concern an official, the appellant could 

have expected a sentence of one year, suspended for three to five years.  

Letters of Support/Character References 

[115] Besides the letter of support from Dr Fernando, who also gave oral 

evidence, the appellant provided letters of support from three other persons 

(Zaheda Malkawi (26 August 2022), Lou Langrish (undated) and Tony Angelov 

(22 June 2021)) who know the appellant from kickboxing.  They praise his 

professionalism and skills as a practitioner and trainer in kickboxing.  Mr Angelov 

is the owner of the City Lee Gar Gym and has known the appellant since he 

arrived in New Zealand.  He describes the appellant as having “a vast knowledge 

of combat sports and fitness” and he has “always been respectful, kind and helpful 

to others in the gym and happy to give advice on techniques”.   

[116] The Key to Life Charitable Trust and LifeWise charity, both of which work 

with young people, have also written in support of the appellant.  The Key to Life 

Charitable Trust confirms in its letter (5 July 2021) that the appellant has given 

support through donations and participation in fundraising events to raise funds for 

free counselling for young people.  LifeWise confirms in its letter (5 February 2021) 

that since October 2020 the appellant has helped and supported its young people 

in the charity’s health and wellbeing programme at the City Lee Gar Gym.  It states 

that the appellant’s life experiences, sporting knowledge and skills have been 

essential for the young people’s health and growth and he has the potential to help 

more young people if given the opportunity. 

Submissions Filed for the Appellant 

[117] The appellant was originally represented by Mr Cogan.  Mr Cogan filed 

submissions on behalf of the appellant dated 29 June 2021 in respect of both the 

appeal on the facts and the humanitarian appeal.  Mr Laurent filed submissions 

dated 26 August 2022 and made oral closing submissions. 
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Documents and Material Provided 

[118] For the appellant, counsel has lodged: 

(a) the appellant’s educational certificates and qualifications and Mission 

Ready HQ offer of place; 

(b) evidence of charity sponsorships by the appellant’s fruit drinks 

business; 

(c) Godojo online promotion, investor PowerPoint presentation and 

personal and Godojo tax information; 

(d) QV (quotable value) valuation and statement of claim in respect of 

the dispute over the property in Remuera and a Family Court 

memorandum in respect of the transfer of Family Court proceedings 

between the appellant and his ex-wife to the High Court; 

(e) BB’s New Zealand passport and marriage certificate, and evidence of 

custody and child support for her daughter; 

(f) social media evidence of BB’s two businesses; 

(g) screenshot examples of communications between BB’s and the 

appellant about their respective businesses; 

(h) the appellant’s application to the ECJ (14 December 2021) and the 

advocate’s accompanying affidavit (25 January 2022); 

(i) extracts from the Criminal Code of the Czech Republic;  

(j) appeal against the appellant’s conviction in the Prague 7 case 

(8 September 2022) to the Minister of Justice for violation of the law 

prepared by Mr Kopecky; 

(k) a document in which Mr Kopecky provided written answers to 

questions submitted by the Tribunal and by counsel for the 

respondent (filed on 12 October 2022); 

(l) information concerning the High Court proceedings in respect of the 

property at Remuera; and  
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(m) a Minute by the Civil List Judge noted that the proceeding would be 

the subject of review in the Chambers List on 11 November 2022. 

(n) A further Minute vacating the 11 November 2022 case management 

conference and directing the proceedings to be called in the 

Chambers List in February 2022.   

THE RESPONDENT’S CASE  

[119] The respondent did not call any witnesses. 

Submissions Filed for the Respondent 

[120] For the respondent, Ms Earl filed written submissions dated 9 July 2021 

and 6 September 2022.  Ms Earl also made oral closing submissions. 

Documents and Material Provided 

[121] For the respondent, counsel have lodged: 

(a) a copy of the file prepared for the Minister of Immigration before the 

deportation liability notice was issued;  

(b) a bundle of supplementary documents containing, among other 

things, copies of the court decisions relating to the Prague 7 

proceeding and appeals and the appellant’s Parole Board decisions; 

(c) a copy of the file relating to the Minister' of Immigration’s initial 

decision in September 2018 to cancel the appellant’s liability for 

deportation; and 

(d) two media articles relating to the appellant (M Rosenberg and E Gay 

“Convicted Drug Smuggler Karel Šroubek Hits out at National Party 

from Prison” Stuff (8 November 2018) and “Šroubek pleads for ‘just 

one more chance’” Weekend Press (1 December 2018)). 

STATUTORY GROUNDS 

[122] The appellant’s liability for deportation arose under section 155(1)(a) of the 

Immigration Act 2009 (the Act) because the Minister determined that his resident 
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visa was granted as a result of an administrative error as he was an “excluded 

person” and not entitled to be granted a visa.  

[123] Section 206(1)(c) of the Act provides the appellant with a right to appeal his 

liability for deportation.  The grounds for determining humanitarian appeals against 

deportation are set out in section 207 of the Act: 

(1) The Tribunal must allow an appeal against liability for deportation on 
humanitarian grounds only where it is satisfied that— 

(a) there are exceptional circumstances of a humanitarian nature that 
would make it unjust or unduly harsh for the appellant to be 
deported from New Zealand; and  

(b) it would not in all the circumstances be contrary to the public 
interest to allow the appellant to remain in New Zealand. 

[124] In regard to section 47(3) of the Immigration Act 1987 (which is analogous 

to section 207(1)(a) above), the majority of the Supreme Court stated in Ye v 

Minister of Immigration [2010] 1 NZLR 104 that three ingredients had to be 

established: (a) exceptional circumstances; (b) of a humanitarian nature; (c) that 

would make it unjust or unduly harsh for the person to be removed from 

New Zealand.   

[125] As to whether circumstances are exceptional, the Supreme Court noted, in 

Ye v Minister of Immigration at [34], that they “must be well outside the normal run 

of circumstances” and, while they do not need to be unique or rare, they do have 

to be “truly an exception rather than the rule”. 

[126] To determine whether it would be unjust or unduly harsh for an appellant to 

be deported from New Zealand, the Supreme Court in Ye stated that an appellant 

must show a level of harshness more than a “generic concern” and “beyond the 

level of harshness that must be regarded as acceptable in order to preserve the 

integrity of New Zealand’s immigration system” (at [35]). 

ASSESSMENT 

Whether there are Exceptional Circumstances of a Humanitarian Nature 

Submissions for appellant 

[127] [Withheld].  
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[128] [Withheld].   

[129] In addition to the [withheld] identified above, Mr Laurent advanced other 

matters in support of the claim that there are exceptional circumstances of a 

humanitarian nature.  These are: the loss of the grant of residence promised to the 

appellant in September 2018; the appellant’s partnership with a New Zealand 

citizen; the appellant’s inability to pursue his High Court property proceedings; and 

the time the appellant has spent in New Zealand.  

Submissions for the respondent 

[130] The respondent submits that the matters relied on by the appellant in 

relations to his connection to New Zealand are not exceptional.  His relationship is 

of short duration, loss of friends is part of the usual consequences of deportation 

and the appellant’s reintegration into Czech society would not be out of the 

ordinary for someone who has been educated and spent their formative years 

there.  It is submitted the High Court proceedings could be pursued from overseas 

and the appellant’s IT skills would be transferable.  The loss of the grant of 

residence is not a circumstance of a humanitarian nature.  

[131] The Tribunal assesses below each of the claimed exceptional 

circumstances of a humanitarian nature raised by the appellant.  

[Withheld heading] 

[132] [Withheld]. 

[133] [Withheld]. 

[134] [Withheld].  

[135] [Withheld].   

[136] [Withheld].   

Subjective fear of AA 

[137] The appellant has claimed to fear retribution from AA or his associates 

arising from a video statement the appellant’s parents provided to the Czech 

police on his behalf for the purpose of the enquiry into the Prague 6 incident. 

[138] [Withheld].  
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[139] [Withheld]. 

Loss of grant of residence  

[140] It is submitted for the appellant that he maintains a legitimate expectation 

that the resident visa directed by the former Minister of Immigration in September 

2018 will be granted if his liability for deportation is cancelled by the Tribunal.  It 

will be recalled that the appellant was advised in September 2018 that his liability 

for deportation was cancelled and he would be granted a resident visa in his true 

identity.  Deportation would render him unable to avail himself of the resident visa 

promised to him and therefore amount to a tangible “loss of chance” which is an 

exceptional circumstance of a humanitarian nature.   

[141] Mr Laurent submits that the decision to cancel the appellant’s liability for 

deportation in September 2018 and to grant him residence, and then the 

subsequent decision to deport him on a different ground, was deeply affecting and 

struck at the appellant’s whole outlook on life and that this is a circumstance of a 

humanitarian and exceptional nature.  

[142] Ms Earl submits that a humanitarian concern involves welfare, safety, or 

happiness.  The question of the September 2018 promise of residence is an issue 

of process and essentially amounts to a request for the Tribunal to prefer the first 

decision of the Minister to cancel liability, over the second, separate, decision to 

make the appellant liable for deportation on another ground.  It is difficult to see 

how this could be justified on humanitarian grounds and would essentially allow 

judicial review by a side wind.  In addition, the 18 September 2018 decision has 

fallen away.  There is no resident visa issued in the appellant’s identity. 

[143] The Tribunal can accept that it would have been deeply affecting and 

upsetting for the appellant to have been advised that he will not be deported, and 

that he can have residence in his own name, and then to be advised he will be 

made liable for deportation after all, on different grounds.   

[144] However, the submission that deportation would cause the loss of the 

chance to pursue the resident visa promised to the appellant by a former 

Minister of Immigration in September 2018 presupposes that the Minister is bound 

by the September 2018 promise.  The decision to grant the appellant residence 

was directly linked to an earlier decision to cancel deportation liability.  This has 

been overtaken by a subsequent decision to issue a new deportation liability 



 
 
 

28 

notice on different grounds.  Should the Tribunal cancel the appellant’s liability for 

deportation, it does not follow that the Minister’s previous promise will be revived. 

[145] In any case, the status of the September 2018 determination to grant the 

appellant residence in his own name is beyond the Tribunal’s jurisdiction.  In its 

decision on the appeal on the facts, the Tribunal found that it did not have 

jurisdiction to inquire into the lawfulness of the Minister’s decision that the 

appellant had become liable for deportation in November 2018, and that issues 

raised by the appellant as to res judicata, estoppel, vires and breaches of natural 

justice, were for judicial review, not consideration by the Tribunal.  Similarly, any 

determination of the lawful status of the decision to promise a grant of residence 

and then to impliedly withdraw it are beyond the jurisdiction of the Tribunal. 

[146] Further, loss of residence and the chance to live in New Zealand is inherent 

in deportation.  Loss of residence or the chance of residence cannot be itself an 

exceptional circumstance of a humanitarian nature that would make deportation 

unjust or unduly harsh.  While the circumstances surrounding the promise of 

residence and subsequent decision to issue a deportation liability notice are 

unusual and, as noted above, deeply upsetting to the appellant, the inability to 

proceed with or enforce a promise of residence is not an exceptional circumstance 

of a humanitarian nature in terms of the statutory test. 

Inability to pursue High Court legal proceedings in respect of relationship property. 

[147] The appellant claims that deportation will make it impossible to pursue his 

claim in the High Court against his former wife and her parents concerning his 

interest in the Remuera property.  He does not believe he would be able to 

continue these proceedings from the Czech Republic.  In his evidence, he 

described his claimed share as his future.  Ms Earl submitted that the proceedings 

could be pursued from overseas.  

[148] It is accepted that the High Court proceedings concerning the property in 

Remuera are very important to the appellant and will significantly influence his 

financial future if successful.  Deportation may complicate the prosecution of this 

proceeding.  However, the appellant is resourceful and well versed in briefing 

lawyers.  Given the widespread use of AVL for giving evidence, it will be possible 

for the appellant to participate in any hearing in the event he is unable to be in 

New Zealand to give evidence.  If serving his prison sentence, that may be an 

additional hurdle, but we would expect the New Zealand High Court would take 



 
 
 

29 

note of his situation in determining the procedures it will adopt for hearing his 

claim.  

Partnership with a New Zealand citizen 

[149] For the appellant it is submitted that his long-term friendship with BB has 

become a partner relationship and a source of tangible emotional support.  If the 

appellant was deported, BB could not go with him because she shares custody of 

her child with a New Zealander.  It is probable that she and the appellant would 

have to end their relationship.   

[150] Ms Earl submits that the appellant’s relationship with his current partner is 

of relatively short duration.  At the time of the hearing, the couple were not living 

together.  In addition, they had entered into the relationship in full knowledge of the 

uncertainty of the appellant’s immigration status.  The interests of the partner’s 

child are not engaged on the facts.  The reality is that the child will remain in 

New Zealand in the care of both her parents.  Any upset or unsettled 

circumstances for the child which arise on the appellant’s deportation are not 

exceptional.  

[151] As noted by Ms Earl in her submissions, the appellant’s relationship with BB 

is of relatively short duration (seven months at the time of the hearing).  However, 

she and the appellant have been friends since 2014.  BB impressed the Tribunal 

as a sincere young woman who wishes to remain in a committed relationship with 

the appellant, including having children together in the future.  She has involved 

him in the life of her four-year-old daughter and, as noted earlier, the appellant 

was moving in to live with them both in the week following the hearing.  BB would 

not be able to accompany the appellant if he was deported because of her 

daughter.  She gave evidence that she would be heartbroken if they had to 

separate.   

[152] The Tribunal must have regard to the best interests of children affected by 

the outcome of humanitarian appeals, as a primary consideration: see Article 3(1) 

of the 1989 United Nations Convention on the Rights of the Child.  The evidence 

presented to the Tribunal is that the daughter is cared for by both her parents in a 

shared arrangement and that, in addition, she enjoys a close relationship with her 

father’s extended family with whom she sometimes stays.  BB’s daughter may be 

affected by her mother’s distress should the appellant be deported, and she may 

also miss the appellant.  However, her stable parenting arrangements will 
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continue, and her best interests are not engaged on the facts, given the short 

duration of the current relationship between her mother and the appellant.   

[153] Both the appellant and BB impressed the Tribunal with the sincerity of their 

commitment to each other.  Although the relationship is new, it appears to have 

the potential to be a source of stability and future family life for the appellant.  

While in itself separation would not constitute an exceptional humanitarian 

circumstance, it is accepted that an involuntary separation would cause hardship 

and upset to both of them.   

Time spent in New Zealand and circumstances in the Czech Republic 

[154] The appellant has spent nearly half of his life here, since his first arrival at 

the age of 22 years old, in September 2003, more than 19 years ago.  He secured 

residence under the Talent (Arts, Culture and Sport) category in 2008, owing to his 

skills in kickboxing, and represented New Zealand internationally in this sport.  

Since being released from prison in September 2020, he has sought to rebuild his 

life through educating himself, giving fitness training to others, and in building his 

Godojo business.  Although he was granted residence under a false identity, 

Mr Laurent submits that the appellant’s time in New Zealand represents “a real life 

lived”.   

[155] The respondent submits that the matters relied upon by the appellant in 

relation to his connection to New Zealand are not exceptional.  His IT skills are 

likely to be readily transferable and the loss of a circle of friends is part of the usual 

consequences of deportation.  In addition, his reintegration into Czech society 

would not be out of the ordinary for someone returning to their home country who 

has been educated and spent his formative years there.  His parents continue to 

reside there and he would have some support from them upon his return.  The 

respondent submits that, while the period of time the appellant has spent in 

New Zealand is significant, it includes time spent in prison and is not exceptional. 

[156] The Tribunal notes that the appellant is now aged in his early forties.  After 

his arrival here as a young man, he became involved in kickboxing at a high level, 

an involvement that he maintained throughout his years in New Zealand, aside 

from the period he spent in prison.  He won World and Commonwealth titles 

representing New Zealand at international tournaments overseas, and also 

travelled internationally with a New Zealand team as a trainer.  On the evidence 

before the Tribunal, he has a significant reputation and profile in the New Zealand 

kickboxing world.  
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[157] The appellant’s current employment as a trainer and the business he is 

developing (the Godojo App) trades on his years of involvement in sport in 

New Zealand and his reputation and profile as a kickboxing athlete.  It is accepted 

that without his personal connections and profile, the business is unlikely to 

continue to progress.  Even without the business, the appellant’s ability to support 

himself from his income as a trainer and coach is contingent on his sporting history 

and contacts here.   

[158] At 41 years of age, the appellant has no employment history in the 

Czech Republic that will assist him.  He will lack the friends and support network 

that have assisted him to rebuild his life here since his release from prison in 

August 2020.  He will also lose the support of his partner and the possibility of a 

family with her.  Although the relationship is of short duration, as noted earlier, it 

was preceded by a friendship over many years and the appellant’s evidence that 

his life will feel sad and empty without his partner and her daughter is accepted.  

Although he will have support from his parents on return to the Czech Republic, 

the appellant will arrive there with no contacts, history or professional background 

which will all be left behind in New Zealand.  He would be returning to the Czech 

Republic with the benefit of his recent educational endeavours (his courses in 

technology and programming).  However, with no history of employment in the IT 

field in the Czech Republic, and in the absence of personal contacts, his 

opportunities may be limited. 

[159] A return to the Czech Republic will deprive the appellant of the 

achievements of his years in New Zealand — the contacts and profile developed 

over many years in the sporting world.  A significant proportion of the character 

references or letters of support filed in support of the humanitarian appeal were 

from his contacts within this world, such as clients whom he coaches and gym 

owners. 

[160] In his correspondence provided to the Tribunal on 12 October 2022, 

Mr Kopecky confirmed that, as there is a valid arrest warrant in place in respect of 

the appellant, “there is a high probability, almost certainty” that he would be 

arrested on arrival in the Czech Republic and escorted to prison to serve the 

four-and-a-half year sentence that remains outstanding in respect of his Prague 7 

convictions.  

[161] [Withheld] these [prison] conditions, and imprisonment itself, will 

undoubtedly be a source of hardship to the appellant.  He will be serving a 

sentence for a conviction arising out of an incident that occurred in 1999 when he 
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was aged 18.  Even though this is a circumstance of the appellant’s own making, 

and the result of his evading his sentence, for a man in his forties to be returned to 

prison in respect of a teenage crime will undoubtedly be extremely difficult. 

[162] By the time the appellant is released from prison, he will be in his 

mid-forties.  He is unlikely to have friendships to support him following prison, 

other than his parents who themselves will be aged in their late sixties by then.  It 

is expected that they will accommodate him, and he will continue to enjoy the love 

and support they have shown him throughout his life.  That said, for a man in his 

forties to be essentially starting life again following deportation and then release 

from prison, without the usual social supports built over a life, and lacking 

familiarity with current conditions in his home country, is unusual. 

[163] Loss of a circle of friends and even separation from family can be part of 

the normal consequences of deportation.  However, the length of the appellant’s 

residence in New Zealand, encompassing almost his entire adult life and sporting 

career, is exceptional.  Everything the appellant has achieved in his life is in 

New Zealand and will be lost upon deportation to the Czech Republic where he 

will be imprisoned for a significant period of time for a crime committed in his 

teens, leaving him, when he is released, with elderly parents as his sole source of 

support.   

Conclusion on exceptional circumstances of a humanitarian nature 

[164] Taking all of the above into account, by a narrow margin, the Tribunal finds 

that the appellant’s 19-year presence in New Zealand and the life he has 

established in this country, gives rise to exceptional circumstances of a 

humanitarian nature in the appellant’s case.   

Whether it would be Unjust or Unduly Harsh for the Appellant to be Deported 

[165] Where, as in this case, exceptional humanitarian circumstances are found 

to exist, the Tribunal must go on to assess whether those circumstances would 

make it unjust or unduly harsh for the appellant to be deported.  According to the 

Supreme Court in Guo v Minister of Immigration [2015] NZSC 132, [2016] 1 NZLR 

248 at [9], this assessment is to be made in light of the reasons why the appellant 

is liable for deportation and involves a balancing of those considerations against 

the consequences for the appellant of deportation.  
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The appellant’s submissions 

[166] Mr Laurent submits that it is arguable that the underlying reasons for why 

the appellant is liable for deportation are his Prague 7 convictions and sentence, 

which made him an excluded person, and use of a false identity to obtain 

residence.  These are enumerated as part of the grounds upon which the 

deportation liability notice was issued.  However, it is not the underlying basis of 

liability for deportation that is to be balanced against the impact of deportation 

upon the appellant but the actual statutory reason upon which the deportation 

liability notice was issued per section 155 of the Act, that is, the fact that a resident 

visa was erroneously granted to an excluded person.   

[167] The use of a false identity is also not part of the definition of an 

administrative error in section 8.  It is engaged by section 156 (visa in a false 

identity), but that liability was explicitly cancelled by the Minister.  It can no longer 

be used as a reason for why the appellant is now so liable.  

[168]  Section 155 is triggered by the grant of the visa or the intention of the 

person granting it, rather than some wrongdoing by the visa holder.  Section 155 

can be compared with the other provisions relating to residents (sections 156, 158, 

159, 160 and 161) where the liability for deportation arises from some action or 

omission on the part of the person themselves.  This is also why no prohibition 

upon re-entry attaches to deportation because of administrative error according to 

section 179(1) of the Act. 

[169] The appellant’s exceptional humanitarian circumstances outweigh the fact 

that an administrative error was made back in 2008.  

The respondent’s submissions 

[170] Counsel for the respondent submit that in accordance with section 171, the 

deportation liability notice states not just the statutory provision, but the ground or 

grounds why the statutory provision is made out on the facts.  The appellant’s 

proposed distinction between the “statutory reason” upon which the deportation 

liability is based, and the “underlying basis” is artificial.  It is not possible to 

separate the statutory reason (“administrative error”) from his convictions, because 

of the way in which administrative error is defined.  

[171] A visa can be granted as a result of an administrative error if procured by 

fraud or under a false identity.  While the grant of a visa to the appellant is 
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“erroneous”, it does not mean that there is no fault on the part of the appellant.  

Administrative error is broadly defined and includes where a visa is issued 

because of concealment of offences.  The Tribunal is not therefore prevented from 

looking at the underlying reason for the administrative error.  Here the error is not 

a “slip” but the consequence of concealment. 

[172] The appellant does not have clean hands in the administrative error.  His 

concealment of his true identity and criminal offending when applying for residence 

denied Immigration New Zealand the opportunity to undertake verification of his 

true identity which would likely have identified his criminal offending and his status 

as an excluded person.  His culpability is underscored by his subsequent 

submissions, even when his true identity was known.  His answers to the 

deportation questionnaire about his criminal convictions were materially 

misleading and supported by false statements made by his parents.   

[173] In balancing the appellant’s conduct that led to the administrative error 

against any exceptional humanitarian circumstances it would not be unjust or 

unduly harsh to deport him.   

Discussion 

The reasons why the appellant is liable for deportation  

[174] The Tribunal is mindful of the direction of the Supreme Court in Guo that 

whether deportation would be “unjust or unduly harsh” is to be assessed in light of 

the reasons why the appellant is liable for deportation and involves a balancing of 

those considerations against the consequences for the appellant of deportation.  In 

order to conduct this balancing exercise, it is necessary to identify the reasons for 

deportation liability. 

[175] The unusual history whereby the Minister initially cancelled the appellant’s 

liability for deportation arising from his holding a resident visa under a false identity 

(section 156(1)(b)) and his conviction for importing Ecstasy (section 161(1)(c)) has 

been outlined above.  

[176] Counsel for the respondent accepts that, against this background, in 

determining whether the appellant’s deportation would be unjust or unduly harsh, 

the Tribunal is restricted to a consideration of the ground specified in the 

deportation liability notice, namely, that the appellant’s resident visa was granted 

as a result of administrative error because he was an excluded person by virtue of 
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his Prague 7 convictions.  The use of a false identity and criminal offending in 

New Zealand are not reasons for deportation. 

[177] There is though still a dispute between the parties as to what can be 

considered within the ambit of “administrative error” as a reason for deportation 

liability.   

[178] Administrative error is defined in section 8 of the Act.  Relevantly, 

section 8(1)(b) states “In this Act, a visa is granted as a result of an administrative 

error if— (b) if it is granted to an excluded person (unless section 17 applies)”.  

Section 17 refers to the Minister granting a special direction which did not happen 

in this case. 

[179] Mr Laurent argues that, put simply, the appellant should not have received 

a resident visa and that is why he is liable for deportation.  All that is to be weighed 

is the mere fact that a visa was erroneously granted, not some action or omission 

on the part of the appellant.  

[180] The Tribunal concurs with the respondent that the distinction drawn by 

Mr Laurent between the “statutory reason” and the “underlying grounds” is artificial 

given the way in which administrative error is defined in the Act.  In the decision on 

the appeal on the facts, the nature of administrative error as defined in section 8 of 

the Act was extensively discussed.  The Tribunal held the definition was 

“stipulative”, in that it extended beyond the normal common sense meaning of an 

“administrative error”, that is, an error made by an immigration officer for which the 

visa holder bore no responsibility.  A visa granted because of fraud 

and concealment can also be an “administrative error”: see the discussion at 

[101]–[132] in the appeal on the facts. 

[181] The appellant was granted a resident visa on 6 June 2008, despite his 

being an excluded person, because in his residence application, that he made in a 

false identity, he declared that he had no criminal convictions.  As noted by the 

respondent, by concealing his identity and criminal offending, he deprived 

Immigration New Zealand of the opportunity to undertake verification that would 

have likely established his offending and exclusion.  The grant of the resident visa 

to the appellant to which he was not entitled was the direct result of his dishonest 

concealment.   
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Conclusion on reasons for deportation 

[182] The Tribunal’s assessment of the reasons for why the appellant is liable for 

deportation for the purpose of the balancing exercise directed by the Supreme 

Court in Guo is that his resident visa was granted as a result of administrative 

error because he was an excluded person by virtue of his Prague 7 convictions.  

The convictions, the appellant’s status as an excluded person, and the fact that 

the administrative error resulted from the appellant concealing his convictions are 

relevant considerations.  It is difficult to ignore altogether the issue of the 

appellant’s use of a false identity as this is offered as a reason for why he had to 

conceal his criminal convictions.  To the extent that these can be treated as 

separate matters the Tribunal will endeavour to do so. 

[183] Having reached this conclusion, the Tribunal will now assess the appellant’s 

arguments that he was justified in concealing the convictions that gave rise to his 

status as an excluded person.  This is necessary in order to assess the weight to 

be given to the concealment of the convictions when this is weighed against the 

exceptional humanitarian circumstances in the balancing exercise directed by the 

Supreme Court in Guo.   

Reasons why the appellant says he did not declare his Czech convictions  

[184] The appellant has attempted to mitigate the seriousness of his not declaring 

his Czech convictions.  First, he says that he could not declare his criminal 

convictions because he had to use a false identity as he feared for his safety.  

Second, he claims that when he lodged his residence application, he believed that 

he did not have any Czech criminal convictions.  Third, he says that he was 

wrongfully convicted of the Prague 7 charges and he was the victim of corrupt and/ 

or incompetent police and judiciary.   

Concealment of convictions necessary because of use of a false identity 

[185] It will be recalled that according to the judgment of the Prague 7 District 

Court, the convictions resulted from an incident outside a nightclub in Prague 7 

around 6am on 28 June 1999.  The appellant was convicted of disorderliness, 

damage to property, and assault on an official for which he was sentenced to 

four-and-a-half years’ imprisonment.  Both convictions and sentence were upheld 

on appeal.   
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[186] The Tribunal is aware of the latest efforts by the appellant to have the case 

re-opened.  It notes that Mr Kopecky is confident particularly in respect of the 

application for forfeiture of the sentence because of the lapse of time.  However, 

the Tribunal cannot speculate about the outcome of the current applications.  In 

any event, from the perspective of this appeal, even if Mr Kopecky is successful, it 

does not alter the reality that the appellant committed a serious assault, and 

because his sentence was 12 months or more, in terms of section 15(1)(b) of the 

Act he was an excluded person when he first entered New Zealand and was still 

an excluded person when he was granted residence in 2008.   

[187] [Withheld].   

[188] [Withheld].  

[189] [Withheld].   

[190] [Withheld].   

[191] [Withheld].   

[192] [Withheld]. 

[193] [Withheld].  

[194] [Withheld].   

[195] [Withheld].   

[196] [Withheld].   

[197] [Withheld].  

[198] [Withheld]. 

[199] [Withheld].   

[200] [Withheld].   

[201] The appellant is also adamant that the prospect of having to serve his 

sentence in relation to the Prague 7 convictions did not form any part of his 

motivation to flee the Czech Republic and/or adopt a false identity.  Had it not 

been for the Prague 6 matter, he says he would have stayed in the Czech 
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Republic and the challenge to the Prague 7 convictions would have been 

undertaken more quickly. 

[202] It is accepted that it was the Prague 6 incident that first prompted the 

appellant to flee the Czech Republic.  His and his parents’ most likely motivation 

was panic.  The appellant had become involved in a murder case.  This came on 

top of the fact that he was soon to be called upon to serve his Prague 7 

four-and-a-half-year sentence (the police were looking for him for this purpose in 

December 2003).  If taken into custody and charged in relation to the Prague 6 

incident, the appellant would likely have been required to start serving his 

sentence.  If further convicted in respect of the Prague 6 charges, the appellant 

faced a potentially lengthy period in prison.  

[203] [Withheld]. 

[204] In New Zealand, the appellant established a satisfying life, including 

establishing a reputation in the kickboxing community and winning national and 

international titles which opened a pathway to obtaining residence for sporting 

talent.  He had, as he said, “moved on from Prague 7” and other unpleasant 

matters in the Czech Republic.  When he made his residence application, 

concealment of his Prague 7 convictions and that he was wanted in the 

Czech Republic to serve his Prague 7 sentence and to answer the Prague 6 

charges, were the very reasons why he used a false identity, as this protected him 

from the reach of any international warrants for his arrest the Czech Republic 

might have issued.  

[205] The appellant’s use of a false identity has always been linked to his being a 

fugitive from justice and not because he feared serious harm in the 

Czech Republic.  This claimed fear does not therefore provide any justification or 

mitigation of the appellant’s concealment of his Prague 7 criminal convictions 

which resulted in his being granted residence despite his being an excluded 

person.   

Not aware he had Czech criminal convictions 

[206] The appellant has also offered another explanation for the concealment of 

his convictions.  He claims that when he lodged his residence application, he did 

not believe that he had any convictions in the Czech Republic.  He says the first 

time he became aware that the convictions had not been set aside was in 

August 2018 via documents provided for his hearing before the Parole Board.   
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[207] When the appellant lodged his residence application in 2007, he had 

convictions resulting from two incidents in 1999 (the Prague 7 incident in 

June 1999 and an assault on a taxi driver in October 1999).  The appellant was 

convicted in June 2000 in respect of the assault on the taxi driver and damaging 

the taxi and was sentenced to 12-months’ imprisonment, suspended for three 

years.  When subsequently he was convicted in November 2001 for the Prague 7 

offences and sentenced to four-and-a-half-years’ imprisonment, the Court 

cancelled the earlier one-year suspended sentence.   

[208] The appellant claims he thought his convictions for the taxi driver incident 

had also been cancelled.  It is acknowledged that at the time of his Prague 7 

sentencing, the appellant was aged 20 years and he may not have appreciated the 

technicalities of the Court’s cancellation, a sentence being the more critical factor 

from his perspective.  However, when he came to complete his residence 

application the obligation was on him to not only provide correct information but to 

provide a Czech police certificate, a requirement which in the normal case 

resolves any understandable confusion or difficulties applicants may have 

remembering the details of convictions and sentences.  The appellant chose to 

provide a police certificate in a false identity (he used the identity of a friend who 

presumably had no criminal convictions).  Little credit therefore can be given for 

any potential confusion he may have had about the meaning of the cancellation of 

his earlier sentence at the time he was sentenced for the Prague 7 incident.   

[209] As for the appellant’s claim that he did not believe he had any convictions 

for Prague 7 as further review of the case had cancelled the convictions, this is not 

supported by the evidence.  

[210] The appellant acknowledges that with respect to the Prague 7 charges he 

was legally represented, participated in the trial in the District Court, was aware of 

the judgment convicting him (7 November 2001), was legally represented (by 

different lawyers) in the appeal to the Municipal Court and further appeal to the 

Supreme Court and was aware of the dismissal of those appeals on 

12 February 2002 and 24 September 2002.  He says that thereafter he understood 

that further remedies were being pursued to have the proceedings re-opened and 

the convictions set aside.  He said that he had not had any communications with 

anyone in the Czech Republic about those appeals, including any lawyer, as this 

was handled by his mother.  Once in New Zealand, he “had not been paying 

attention”, he “had moved on from Prague 7” and he was innocent as “the crime 

never happened”.   
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[211] When questioned about the actions she had taken in this period, the mother 

referred to applications to re-open the case but could say nothing about the 

progress or outcome of the proceedings, which she implausibly claimed was 

because she had not been authorised to receive mail for the appellant as he was 

an adult.   

[212] [Withheld]. 

[213] The first record of an application to review the Prague 7 matter is an 

application filed in the Prague 7 District Court on 13 November 2013 which was 

dismissed on 30 June 2014 after a public hearing over several days during which 

the Court heard evidence from the appellant’s parents, his then girlfriend and his 

cousin to the effect that the appellant was looking after his grandmother in 

Olomouc at the relevant time, and two other witnesses.  An appeal to the 

Municipal Court was dismissed on 28 August 2014.  Copies of both judgments are 

in the respondent’s bundle of evidence (section 3).  In outlining the history of the 

proceedings in these judgments, there is no mention of any prior applications to 

re-open the proceedings.  Improbably, the appellant claims he was not aware of 

these proceedings in 2014 despite the involvement of his parents with whom he 

was in regular contact.  

[214] A further application to re-open the Prague 7 proceedings was filed by the 

appellant’s defence attorney on 3 December 2018 in the Prague 7 District Court.  

This application was based on the new fact that the male victim was not a sworn 

police officer at the time of the incident and had been dismissed from the police in 

2007 because of disciplinary issues.  This application was dismissed on 

17 July 2019.  An appeal to the Municipal Court was upheld on 28 August 2019 

and the District Court ordered to rehear the case, not on the grounds advanced by 

the defence attorney, but because the file disclosed that the appellant had not 

been notified of the public hearing of his application in the District Court.  Although 

the attorney had appeared as the appointed defence attorney, his power of 

attorney had been granted by the appellant’s parents, not the appellant, and the 

District Court had not resolved the issue of the attorney designated for service of 

documents.  The District Court reheard the matter and again dismissed the 

application.  An appeal to the Municipal Court was dismissed on 25 March 2021 

(copies of the decisions in this series of cases is in the respondent’s bundle of 

evidence at section 3).  
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[215] As outlined by Mr Kopecky, a further series of applications to have the 

convictions and/or sentence set aside recently have been made to the European 

Court of Justice (ECJ), the Prague 7 District Court and to the Minister of Justice.  

[216] The critical factor arising from the history of these ongoing attempts to 

re-open the Prague 7 convictions is that the first application was not filed until 

November 2013, that is well after 2007–2008 when the appellant’s residence 

application was under consideration.  What appears to have prompted the 

considerable efforts to challenge these convictions since 2014 is the prospect that 

the appellant would have to return to the Cech Republic following criminal 

offending in this country.   

[217] The Tribunal is satisfied that that when the appellant lodged his residence 

application, he was aware that the Prague 7 convictions and sentence had not 

been set aside.   

The Prague 7 convictions were unjust 

[218] [Withheld].   

[219] [Withheld].   

[220] As discussed above, Mr Kopecky has explained that one other aspect of 

the case currently being pursued before the ECJ and the Minister of Justice calls 

into question the correctness of the appellant’s conviction for assaulting an official.  

At issue is whether at the time of the incident the police officer, who was not in 

uniform, adequately identified himself as a police officer.  If not, this would have 

significantly reduced the penalty for the appellant.  

[221] However, as Mr Kopecky states, the Prague 7 judgment is currently legally 

in force.  Even if this new issue as to the legal requirements for proving an assault 

on a police officer is successful, or the prison sentence were to be forfeited 

because of time passed, it does not alter the fact that the conviction and sentence 

were in force at the time the appellant was granted residence in 2008.  Irrespective 

of whether he believed that his convictions were unfair, he was obliged to declare 

them.  

[222] In summary, the Tribunal is satisfied that at the time the appellant applied 

for residence he was aware that he had Czech criminal convictions which he 

dishonestly concealed because he did not wish to serve his prison sentence in the 
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Czech Republic.  His culpability for the concealment of his criminal convictions in 

his residence application is not lessened by any of the explanations provided.  

Minister’s decision unjust and victim of media and political campaign  

[223] Lastly, we consider the appellant’s claims in his oral evidence that the 

Minister’s decision to deport him, after having earlier cancelled his liability for 

deportation and directed that he be granted residence, is unjust and unfair.  He 

says that he has been the victim of a media campaign and a political witch hunt 

and his treatment has been unfair and inhumane.  Had it not been for his case 

entering the public arena, he would have been granted a resident visa and got on 

with his life.   

[224] The appellant’s attack on the lawfulness of the Minister’s actions leading up 

to the issuing of the deportation liability notice on 27 November 2018 was a key 

issue considered in the appellant’s appeal on the facts.  The Tribunal held that it 

did not have jurisdiction to consider the lawfulness of whether the appellant 

became liable for deportation “on other grounds” under section 172(7) of the 

Immigration Act 2009 (the Act) following the cancellation of his liability for 

deportation by the Minister on 18 September 2018 or the associated issues of res 

judicata, estoppel, vires and breaches of natural justice.  Such matters are for 

review by the High Court and are outside the jurisdiction of this Tribunal.  

[225] The same applies with respect to the Tribunal’s jurisdiction in a 

humanitarian appeal in terms of section 207(1)(a).  As Ms Earl has submitted in 

the forum of a humanitarian appeal, including the unjust and unduly harsh stage of 

the inquiry, the Tribunal’s jurisdiction does not extend to a consideration of the 

lawfulness of extrinsic, procedural matters that have gone on before the issuing of 

the deportation liability notice in November 2018.  It cannot be a judicial review by 

stealth.  Consideration of the propriety and/or fairness of the Minister’s decision 

remains solely for the High Court: Li v Chief Executive of the Ministry of Business, 

Innovation and Employment [2017] NZHC 2977, [2018] NZAR 265 at [13] and [19].   

The appellant’s exceptional humanitarian circumstances 

[226] The reasons why the appellant is liable for deportation must be balanced 

against his exceptional humanitarian circumstances.   
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[227] As identified above, these arise from the fact that the appellant has lived 

almost his entire adult life in New Zealand and a return to the Czech Republic will 

remove him from everything he has experienced as an adult including his friends 

and partner, and his employment which relies on his kickboxing reputation and 

achievements.  This will leave him to recommence life following his release from 

Czech prison, as a middle-aged man with no employment or other relevant 

background in the Czech Republic that will assist him and with his only source of 

support being elderly parents. 

Conclusion on unjust or unduly harsh to deport 

[228] The appellant is liable for deportation because he was granted residence as 

a result of an administrative error as he was an excluded person.  This occurred 

because he concealed his Czech convictions and sentence.  His presence here 

has been as a fugitive from justice.  The exceptional humanitarian circumstances 

that have been identified arise from the length of time the appellant has been 

present in New Zealand.  However, as discussed above, the primary reason for 

the appellant’s presence in New Zealand has been in order to avoid prosecution in 

respect of the Prague 6 incident and serving the sentence imposed on him in 

respect of the Prague 7 convictions.  In these circumstances, weighing the 

administrative error that arose because of his concealment of his convictions and 

sentence (and therefore his status as an excluded person), against the exceptional 

humanitarian circumstances that arise from the length of time he has been here, 

the Tribunal finds that it would not be unjust or unduly harsh for the appellant to be 

deported from New Zealand.  The weight given to the length of time the appellant 

has spent in New Zealand must be assessed in light of the reason for the 

appellant’s presence here.  

Public Interest 

[229] The finding that the appellant does not have exceptional humanitarian 

circumstances which would make it unjust or unduly harsh for him to be deported 

makes it technically unnecessary to consider the ‘public interest’ limb of the test.  

However, in the interests of a complete consideration of the appellant’s 

circumstances, the Tribunal will also determine the issue of whether it would not, 

in all the circumstances, be contrary to the public interest to allow the appellant to 

remain in New Zealand.  This involves the weighing of those factors which would 

make it in the public interest for the appellant to remain, against those which make 
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it in the public interest that he leaves: Garate v Chief Executive of Department of 

Labour (HC Auckland, CIV-2004-485-102, 30 November 2004) at [41].  

The appellant’s submissions  

[230] The Minister cancelled the appellant’s liability for deportation for holding 

visas in a false identity and his conviction for importing ecstasy.  These aspects of 

the appellant’s history should not therefore be weighed in the public interest 

assessment.    

[231] The Prague 7 convictions are for offending from 23 years ago when the 

appellant was aged 18 years.  He has had extensive life experience since then 

and the risk of future offending of this type is considerably lessened. 

[232] The importing of ecstasy conviction was not a violence or disorder offence.  

He served 4 years and 3 months of his sentence and was paroled on 

4 September 2020, now two years ago.  He has not reoffended while on parole.  In 

granting parole, the Parole Board accepted that the appellant had undertaken 

rehabilitation by way of private work with a psychologist and the private 

psychologist had assessed him as having a low risk of re-offending.  

[233] The appellant was discharged without conviction in December 2011 for the 

immigration and passport offences.  While immigration and passport offences may 

undermine the integrity of the immigration system, the appellant has been in 

New Zealand for some 14 years as a resident which is a counterbalance to the 

negative impression which his offending imparts. 

[234] The appellant has made positive contributions through his skill in martial 

arts, his spirit of enterprise including developing Godojo since his release, charity 

sponsorships during the 2010s, commitment to self-improvement through 

educational courses and he has the care and respect of his New Zealand partner.  

[235] The Minister directed on 19 September 2018 that the appellant be granted 

a resident visa in his true identity and this promise should be honoured.   

The respondent’s submissions  

[236] The Tribunal is not restricted to considering only the grounds relied on in 

the deportation liability notice in its assessment of the broader public interest in the 

second limb of the statutory test.  The Tribunal is required to make an overall 
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judgement of the circumstances with a focus on the community’s interests.  Even if 

the Minister has cancelled liability on certain grounds, the Tribunal’s decision is 

independent of any decision taken by the Minister and must  make its own 

assessment.  

[237] [Withheld].   

[238] [Withheld].   

[239] The public interest in denouncing the appellant’s criminal and immigration 

offending and maintaining the integrity of the immigration system outweighs any 

emotional upset which deportation may cause to the appellant and his partner.  

The appellant’s conduct has fallen short of the public’s expectation for 

New Zealand residents. 

What may the Tribunal consider in its assessment of the public interest?   

[240] The Tribunal rejects the appellant’s submission that the Minister’s earlier 

decision to cancel liability for deportation in respect of the appellant having held 

visas in a false identity and his conviction for importing ecstasy precludes any 

consideration of these matters in this public interest assessment.   

[241] The appellant’s immigration and criminal history is highly relevant to any 

assessment of whether it would not be contrary to the public interest to allow him 

to remain in New Zealand.  While the Tribunal may take note of the Minister’s 

earlier decision to cancel the appellant’s deportation liability, it is not bound by it.  

The Tribunal’s decision is independent of any decision taken by the Minister and it 

must make its own assessment of the overall circumstances with a focus on the 

community’s interests.    

[242] [Withheld].   

The appellant’s criminal offending and the risk of re-offending 

[243] The appellant’s history of criminal offending, both in the Czech Republic 

and in New Zealand, and his risk of re-offending, are relevant to the assessment of 

the public interest. 

Violent offending 

[244] The appellant’s convictions and sentence in respect of the Prague 7 

incident in 1999 made him an excluded person when he was granted residence in 
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a false identity in 2008.  This offending, especially the assault on the driver of a 

car, was serious.  It involved an unprovoked attack to the head by two separate 

assailants, resulting in serious injury to the victim.   

[245] The appellant’s propensity for violent offending at this time in his life is 

demonstrated by his committing, several months after the Prague 7 incident, 

another assault on a taxi driver and also damaging the taxi.  He was accompanied 

in this offending by one of his kickboxing friends who was also involved in the 

earlier Prague 7 incident.  For this offending, he was convicted on 2 June 2000 

and sentenced to 12-months’ imprisonment suspended for three years (later 

cancelled as part of the Prague 7 sentence).    

[246] In September 2003, the appellant also faced charges in relation to the 

Prague 6 incident, again for an assault in association with kickboxing friends or 

associates.  The appellant says that no significance attaches to the Prague 6 

charges as he has never been tried and found guilty.  However, the appellant 

never faced trial because he fled the Czech Republic.  [Withheld].   

[247] The Prague 7 offending occurred when the appellant was aged 18.  The 

two further incidents of similar offending that followed were also when he was 

aged 18 and 22.  He is now aged 41.  The appellant acknowledges that during his 

youth in Prague, the kickboxing sport he was involved in attracted people often 

associated with criminal activities and organised crime.  He does not consider that 

this youthful offending should now be held against him.  He says that he is a 

mature man intent on trying to establish a stable productive life, develop his 

business and consolidate his new partnership.   

[248] Since living in this country, the appellant had not incurred convictions for 

violent offending, although his record is not without blemish.  He received 

diversion in 2007 for possession of a knife in a public place and fighting, and in 

2008 and 2009 he faced assault charges, the later in conjunction with two Hell’s 

Angels members.  The appellant was acquitted of those charges.  However, as the 

Parole Board noted, the charges reflected the type of anti-social associations the 

appellant maintained.  The appellant acknowledges the New Zealand kickboxing 

scene in its early days attracted violent characters, and gang members.  He says 

these types of people that he used to know are now older and have moved on and 

he does not have such associates today.  The kickboxing community has changed 

over time and today is a very varied community with many young people from all 

walks of life as well as business and professional people.  In this regard we take 
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note of the evidence of Dr Fernando and the letter of another professional person 

who has been coached by the appellant.   

[249] Given the appellant’s youth at the time of the Prague 7 and other violent 

offending in Prague, the more than twenty years that has now passed since the 

offending, and absence of convictions for violent offending in New Zealand, the 

Tribunal is satisfied that the appellant has a low risk of re-offending in respect of 

violent offending. 

Immigration offending 

[250] The appellant’s criminal history in New Zealand includes his immigration 

offences.  After a jury trial in November 2011, he was found guilty of four charges 

of providing false or misleading information and one charge of possessing a false 

passport.  However, no convictions were formally entered because Judge Wade 

accepted the appellant’s explanation that he had been motivated by a genuine 

belief that his life was in danger because of the statement he had given the police 

about the Prague 6 incident.  This narrative was repeated (initially successfully) 

before the Minister in 2018.  [Withheld].   

Drug offending 

[251] In the years following his grant of residence, the appellant became involved 

in serious drug offending.  

[252] In February 2016, he was convicted of importing approximately five 

kilograms of ecstasy, a Class B controlled substance, hidden in packets of fruit 

juice imported by his company from Europe in September 2014.  In June 2016, he 

was sentenced to five years and nine months’ imprisonment.  He was released on 

parole on 4 September 2020.  

[253] This was not the first drug charge the appellant had faced.  In 

February 2014 he had been convicted of manufacturing a Class C controlled drug.  

It was the Crown’s case that in October and November 2011, the appellant had 

received 200 pills and requested 10,000 pills from two persons, one of whom 

supplied powder containing the drugs and the other who would press them into 

pills.  The conviction was quashed by the Court of Appeal in March 2015 following 

a ruling in a related case that the drugs were “pressed”, not manufactured.  The 

case was remitted to the High Court for trial on the charge of possession of a 
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Class C controlled drug for the purpose of supply.  The Crown later elected not to 

pursue the charge after the appellant was convicted of further drug offences. 

[254] Some indication of the appellant’s criminal — likely drug-related — 

offending over the period of the two abovementioned charges is found in the 

judgment in the application by the Commissioner of Police for orders for asset 

forfeiture pursuant to the Criminal Proceeds (Recovery Act) 2009 (Commissioner 

of Police v Antolik [2017] NZHC 2436) and the earlier judgment granting the 

Commissioner restraining orders in respect of two sums of money (Commissioner 

of Police v Antolik [2016] NZHC 2649).   

[255] In his application for restraining orders, the Commissioner relied on a 

history of unexplained cash deposits into the appellant’s bank accounts.  Between 

14 February 2009 and 23 March 2009, cash deposits totalling $64,880 were made 

which the Commissioner believed were likely used for the deposit for a property in 

Auckland in March 2009 and settlement of the purchase.  Further, between 

26 March 2009 and 13 March 2015, cash deposits of $194,425.80 were made to 

the appellant’s bank accounts and to one of his company accounts.  These were 

mainly in increments of $5,000 and without these funds the appellant could not 

have met mortgage payments for an Auckland property.   

[256] The 200 pills in the possession of the appellant which featured in the 

manufacturing charge from October–November 2011 were valued at $6,000 while 

the five kilograms of ecstasy was seized by customs officials.  The numerous cash 

deposits into the appellant’s bank account do not therefore financially match these 

matters.  The Commissioner considered that the Auckland property was 

purchased and sustained by “significant criminal activity on the part of the 

appellant, and more particularly, dealings in Class B and C controlled drugs”.   

[257] The appellant agreed to settle with the Commissioner by paying $190,000 

plus interest.  He says that no adverse inference should be drawn because he did 

not admit liability and he only agreed to settle because of practical considerations 

such as preserving his and his wife’s Remuera property and the cost of lawyers’ 

fees to defend the application.  The Tribunal is not persuaded by such claims.  The 

appellant is no stranger to litigation.  Before agreeing to pay over $200,000, the 

weight of the evidence would have featured very largely in his decision to settle.  

Risk of reoffending — drug offences 

[258] Concerning the appellant’s risk of re-offending in respect of drug offences, 

the appellant and his parents point to his desire following his incarceration to have 
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a normal life and never return to prison.  In pursuit of this goal, the appellant has 

put considerable effort into obtaining educational qualifications, especially in 

computer studies and to developing an internet-based business.  He is also 

optimistic about his new partnership which he believes “brings out the best in him” 

and is looking forward to a family life with children.  In addition to these positive 

lifestyle changes, Mr Laurent also submits that, in granting parole, the Parole 

Board noted that that appellant had a low risk of reconviction according to the 

RoC*Rol (Risk of Conviction and Risk of Imprisonment) psychometric scale, and 

he had undertaken rehabilitation by way of private work with a psychologist who 

had assessed him as having a low risk of re-offending.  

[259] The appellant’s risk of re-offending was considered four times by the 

Parole Board.  Factors identified as contributing to his offending were ongoing 

poor judgement regarding his associates and poor decision-making.  His 

willingness to accept responsibility for his offending was also noted in the earlier 

reports as being recent and containing elements of minimisation and justification.  

Following a hearing on 17 September 2018, the Board considered that, 

notwithstanding that a prison psychologist had assessed the risk of re-offending as 

low, the appellant presented “a complex and more comprehensive risk of re-

offending than his criminal history in this country would betray”.  After a further 

hearing on 16 September 2019 the Board again rejected the updated reports, 

noting that it considered the appellant’s risk of offending to be “significantly higher 

than low” as he had: 

…a significant history of illegal activity in both the Czech Republic and New Zealand 
and spread over many years.  Not all of the offending is illustrated by formal 
convictions.  Some of the offending is violent, some drugs and some dishonesty.  
Given that intensive past history we think he remains an undue risk. 

[260] In its report after a third hearing on 21 January 2020, the Board noted the 

new psychological report had identified the appellant as having a medium risk of 

re-offending but with additional factors that could increase the risk.  The 

psychologist recommended one-on-one counselling to address the underlying core 

beliefs driving his offending.  This counselling took place and at the hearing on 

17 August 2020, parole was granted with restrictive special conditions after the 

private psychologist assessed the appellant as having a low risk of re-offending 

and as “having the skills and understanding to live pro-socially”.    

[261] The Tribunal has not been provided with a copy of the report by the private 

psychologist.  However, it is guided by the Parole Board’s ultimate acceptance of 

the psychologist’s assessment of a low risk of re-offending.  It is accepted 
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therefore that the appellant’s risk of violent and drug-related offending is low.  

However, this is not determinative in this case.  What is important is the overall 

history of the appellant in this country.    

Integrity of immigration system 

[262] All the visas held by the appellant, including his resident visa granted in 

2008, were granted to him when he was an excluded person because of his 

Prague 7 convictions and sentence which he did not declare.  He used a false 

identity to conceal the fact not only of his Prague 7 convictions, but that he was a 

fugitive who did not wish to serve his four-and-a-half-year sentence or to answer 

the Prague 6 charges.   

[263] There is a strong public interest in deterring dishonesty in New Zealand’s 

immigration system, let alone in the service of evading legitimate prosecution in a 

foreign country.  The Tribunal has also noted the appellant’s sustained efforts to 

avoid accountability for this misconduct that contributed to the Minister’s initial 

decision to cancel liability for deportation and direct the grant of a resident visa.  

For this reason, no public interest would be served by now “honouring” the 

Minister’s promise of residence, as suggested by the appellant.  

[264] Within a relatively short time of becoming a resident through deception, the 

appellant appears to have become involved in drug offending which culminated in 

his conviction for importing in September 2014 of five kilograms of ecstasy hidden 

in fruit juice containers for which he was sentenced in June 2016 to five years and 

nine months in prison.  After an audit of his bank accounts from 2009, the 

Commissioner of Police applied for forfeiture of the appellant’s funds which he 

considered to be tainted assets resulting from the appellant’s significant criminal 

activity, particularly dealing in Class B and C drugs.  The appellant settled the 

Commissioner’s claim by agreeing to pay $190,000 plus interest.  

[265] We note the appellant’s positive community contributions in the form of past 

sponsorship of charities and his willingness to work teaching martial arts to 

vulnerable youth.  However, these positive community contributions do not 

compensate for his history of immigration fraud and other criminal offending.  This 

is not conduct that the New Zealand public expects of someone who is granted the 

privilege of becoming a New Zealand resident.   

[266] In Helu v Immigration and Protection Tribunal [2015] NZSC 28, [2016] 1 

NZLR 298 the majority of the Supreme Court agreed that the factors personal to 
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an appellant which have been taken into account when deciding whether it is 

unjust or unduly harsh to deport him, are relevant to the analysis of whether it 

would not be contrary to the public interest to allow him to remain.  The Tribunal 

has identified exceptional humanitarian circumstances arising from the appellant’s 

lengthy period of residence in New Zealand, comprising the majority of his adult 

life.  There is a public interest in the humane treatment of the appellant in relation 

to these circumstances.  However, there is also a public interest in denouncing the 

appellant’s conduct and maintaining the integrity of New Zealand’s immigration 

system.  The appellant’s history of immigration fraud for the purpose of avoiding a 

prison sentence and legitimate judicial processes in his home country, together 

with his other serious offending in New Zealand, lead the Tribunal to conclude that 

it would be contrary to the public interest to allow him to remain here. 

Conclusion on public interest 

[267] Weighing the considerations which would make it in the public interest that 

the appellant leave (his long history of deception and criminal behaviour and 

offending in New Zealand) against the considerations which would make it in the 

public interest for the appellant to remain (his exceptional humanitarian 

circumstances arising from the length of time he has been in New Zealand), the 

Tribunal is not satisfied that it would not be contrary to the public interest to allow 

the appellant to remain in New Zealand.   

DETERMINATION 

[268] The Tribunal finds: 

(a) there are exceptional circumstances of a humanitarian nature; and  

(b) that those exceptional humanitarian circumstances do not make it 

unjust or unduly harsh for the appellant to be deported from 

New Zealand; and  

(c) it is not satisfied that it would not in all the circumstances be contrary 

to the public interest to allow the appellant to remain in New Zealand. 

[269] The appeal is declined. 
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Exercise of Discretion (section 216) 

[270] The Tribunal has considered whether to exercise its discretion under 

section 216(1) of the Act, to delay deportation or order the grant of a temporary 

visa to the appellant for the purposes of getting his affairs in order.   

[271] The High Court has held that the phrase “getting affairs in order” means 

“organising those personal, legal or financial matters that, by reason of personal 

need or obligation (legal or moral) must be attended to so that deportation will not 

leave the individual concerned, or those associated with him or her, 

disadvantaged”: see Chief Executive of the Ministry of Business, Innovation and 

Employment v Singh [2018] NZHC 272, [2018] NZAR 434 at [20].   

[272] Pursuant to section 216(1)(a) of the Act, the Tribunal orders that the 

deportation of the appellant be delayed for a period of three months, commencing 

on the date of this decision.  This is because given the length of time the appellant 

has resided in New Zealand, he will have matters to attend to prior to his departure 

including making arrangements in respect of his business and outstanding legal 

proceedings in New Zealand and the Czech Republic.   

[273] In his submissions, Mr  Laurent requested that the Tribunal defer its 

determination of this appeal until current proceedings challenging the Prague 7 

convictions are completed, submitting that a positive outcome could affect the 

ground upon which the administrative error was said to be found — exclusion 

owing to the duration of the sentence imposed for the Prague 7 convictions.  

However, this would not alter the fact that at the time the appellant was granted a 

resident visa (2008) he had convictions which made him an excluded person.  In 

addition, there is no fixed timetable for the resolution of the overseas proceedings.  

Rather, the timetable is uncertain and any deferral would need to be open-ended.  

We do not consider it necessary to defer the Tribunal’s decision pending resolution 

of overseas court proceedings concerning the convictions and decline 

Mr Laurent’s request.   

Order as to Abridgement of Parts of Research Copy  

[274] Pursuant to clause 18(4) of Schedule 2 of the Act, the Tribunal orders that, 

until further order, paragraphs [38], [40]-[41], [43], [45], [88], [95], [127]-[129], 

[132]-[136], [138]-[139], [161], [187]-[200], [203], [212], [218]-[219], [237]-[238], 
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Certified to be the Research 
Copy released for publication. 
 
 
 
M A Roche 
Presiding Member 

[242], [246] and [250] (or portions thereof), are to be withheld from the research 

copy of this decision.   

For and on behalf of the panel 

“M A Roche” 
 M A Roche 
 Presiding Member 


