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DEPORTATION (NON-RESIDENT) DECISION

[1] This is a humanitarian appeal by the appellant, a 39-year-old citizen of
South Africa, against his liability for deportation, which arose when he was served
with a deportation liability notice (DLN) after having been convicted of drink-driving
offences and driving dangerously causing injury.

THE ISSUE

[2] The primary issue on appeal is whether the appellant’s desire to remain in
New Zealand with his partner and her family, and in light of the rehabilitation he
has undertaken, his family situation in South Africa and his employment in
New Zealand, give rise to exceptional humanitarian circumstances that would
make it unjust or unduly harsh for him to be deported from New Zealand.

[3] For the reasons that follow, the Tribunal finds that there are exceptional
humanitarian circumstances in the appellant’s case, which would make it unjust or
unduly harsh for him to be deported. It also finds that it would not be contrary to
the public interest to allow the appellant to remain in New Zealand permanently.



The Tribunal allows the appeal and orders that the appellant be granted a resident
visa.

BACKGROUND

[4] The appellant was born in South Africa. His parents continue to reside
there. His older brother is living in New Zealand where he is a citizen.

[5] The appellant first visited New Zealand in 2016, as the holder of a visitor
visa. He spent three months here at that time. He spent a further three months in
New Zealand during the summer of 2018 and 2019 as the holder of a visitor visa.

[6] The appellant’s partner is a 63-year-old citizen of New Zealand. Her home
is nearby that of her elderly mother, and her son and his family. The partner and
the appellant’s brother used to work together, and she and the appellant met in
late November 2018 when the appellant was visiting his brother in New Zealand.
They maintained contact and spent time together in South Africa and on holiday in
other countries during 2019. They became engaged in May 2019.

[7] The appellant returned to New Zealand in January 2020 as the holder of a
visitor visa. In June 2020, he was granted a work visa on the basis of his
partnership with his partner, and was granted further work visas on that basis in
June 2021 and May 2022. He is self-employed as a plumber.

[8] The appellant made an application for residence on the basis of his
partnership with his partner in July 2021. During the assessment of that
application, Immigration New Zealand raised issues of whether the appellant met
the character requirements of instructions. It noted two South African convictions,
for assault and possession of drugs, that the appellant had not declared in his
previous visa applications. The assessment of that application has not yet been
finalised, as it is currently suspended given his liability for deportation, as per
section 169(3) of the Immigration Act 2009 (the Act).

[9] On 10 January 2023, the appellant committed the offence of driving with
breath alcohol over 400 mcgs per litre of breath (1260 mcgs). He was convicted
on this offence on 20 January 2023 and fined $500, disqualified from driving for
28 days, had an alcohol interlock order made and directed to apply for a
zero-alcohol licence. Further, on 7 February 2023, he drove dangerously causing
injury, while disqualified and with excess blood alcohol content (208 mcgs). The



appellant was convicted for these offences in July 2023 and sentenced to
four months’ home detention, disqualified from driving for one year, had an alcohol
interlock order made, was directed to apply for a zero-alcohol licence, and had to
pay reparation of $500.

[10] On 15 August 2023, the appellant was served with a DLN on the basis that
he had committed those offences. Immigration New Zealand was not satisfied that
the appellant was of good character as a result of the convictions, and he was
liable for deportation under section 157(5)(c) of the Act.

[11] The appellant was given an opportunity to provide good reasons to
Immigration New Zealand as to why he should not be deported. In his good
reasons review request, on 27 August 2023, the appellant highlighted the links that
he had to New Zealand through his partner and her family, the contribution that he
had made through employment, and the stressors that had led to his offending.
These stressors included his employment situation, his immigration status, and a
period of ill-health after a workplace accident that led to anxiety and depression.
The appellant also highlighted the rehabilitation that he had undertaken as a result
of his commitment to not reoffend. He provided letters of support from friends and
family, and letters from the Department of Corrections and a community
organisation regarding the rehabilitation he had undertaken.

[12] On 7 September 2023, Immigration New Zealand considered the
appellant’s response. It acknowledged the letters that established his connections
to New Zealand through his partner and her family and his brother, as well as the
rehabilitation he had undertaken and the contribution he was making to
New Zealand through his employment. However, Immigration New Zealand did
not accept that there were good reasons why deportation should not proceed.
Immigration New Zealand recorded the appellant’s two convictions, which were
less than a month apart. It acknowledged the stressors that he had stated that
had led to these incidents. However, it considered that the risk to the
New Zealand public and himself when he repeatedly chose to drive under the
influence of alcohol was significant. As a temporary visa holder, he had no
grounds to expect that he would be able to remain in New Zealand indefinitely
despite his relationship with a New Zealand citizen. He maintained family ties to
South Africa through his parents and it considered he would be able to re-settle
there and find employment. It acknowledged the efforts that he had taken to
remain sober and rehabilitate but considered that the public interest in this type of



offending meant that the impact of deportation on him and his partner did not
outweigh the grounds for his liability.

[13] The appellant lodged this appeal on 11 September 2023. The appellant
holds a partnership-based work visa, valid until 30 June 2024.

STATUTORY GROUNDS

[14] The grounds for determining a humanitarian appeal are set out in
section 207 of the Act:

(1) The Tribunal must allow an appeal against liability for deportation on
humanitarian grounds only where it is satisfied that—

@) there are exceptional circumstances of a humanitarian nature that
would make it unjust or unduly harsh for the appellant to be
deported from New Zealand; and

(b) it would not in all the circumstances be contrary to the public
interest to allow the appellant to remain in New Zealand.

[15] The Supreme Court stated that three ingredients had to be established in
the first limb of section 47(3) of the former Immigration Act 1987, the almost
identical predecessor to section 207(1): (i) exceptional circumstances; (i) of a
humanitarian nature; (iii) that would make it unjust or unduly harsh for the person
to be removed from New Zealand: Ye v Minister of Immigration [2009] NZSC 76,
[2010] 1 NZLR 104 at [34].

[16] To determine whether it would be unjust or unduly harsh for an appellant to
be deported from New Zealand, the Supreme Court stated, in Ye, at [35], that an
appellant must show a level of harshness more than a “generic concern” and
“beyond the level of harshness that must be regarded as acceptable in order to
preserve the integrity of New Zealand’s immigration system”.

THE APPELLANT’S CASE

[17] Counsel’s submissions (19 October 2023) that set out the appellant’s case
may be summarised as follows:

(@) The appellant has undertaken significant positive steps to build a
new life in New Zealand with his partner and in his local community.
He came from a troubled background, and this background, and the



stressors of his personal circumstances (including his immigration
status), culminated in his offending in January and February 2023.
The experiences have brought him insight and caused him to
undertake a profound life transformation. Being forced to leave all
that he has gained in New Zealand would undoubtedly have a
significant effect on him. He is committed to remaining sober and
has completed a number of counselling sessions and other courses
to improve his life. He and his partner have established and own a
business and he is well-regarded in his community. The “whole life
picture” of the appellant’s journey from a troubled background
through to redemption and service to others, strongly supported by
his relationship, is out of the ordinary.

(b) It would be unjust or unduly harsh to deport the appellant. While
acknowledging his offending, counsel highlights the active
rehabilitation the appellant has completed and his ongoing
contribution to his community in leadership roles. It would also have
a significant impact on his own progress and on his partner should he
be deported.

(c) It would not be contrary to the public interest to allow the appellant to
remain in New Zealand. He has a low risk of reoffending. He is a
positive force in his local community, a respected leader and
tradesman, and is in a strong relationship with his partner and her
family.

Materials and Documents

[18] In support of the appeal, the appellant provides copies of documents
previously provided to Immigration New Zealand as part of either the assessment
initially undertaken by Immigration New Zealand in relation to his resident visa
application (July 2021) or as part of his good reasons review request
(August 2023). Also provided are the sentencing notes of the judge for the
appellant’s offending (11 July 2023), photographs of the appellant and his
partner’'s house on which they have been completing renovations, and
screenshots of security cameras at his partner’'s mother’s house that they installed
to help her, as evidence of some of the ways in which they assist her remain living
independently in her own house.



ASSESSMENT

[19] The Tribunal has considered all the submissions and documents provided
by the appellant. It has also considered the appellant’'s Immigration New Zealand
files in relation to his temporary and resident visa applications, its compliance file
in relation to the appellant’s offending and its electronic records regarding the
appellant.

Whether there are Exceptional Circumstances of a Humanitarian Nature

[20] Exceptional circumstances of a humanitarian nature “must be well outside
the normal run of circumstances” and, while they do not need to be unique or very
rare, they do have to be “truly an exception rather than the rule”: Ye v Minister of
Immigration, at [34].

Childhood and trauma in South Africa

[21] The appellant was born in South Africa and lived there prior to coming to
New Zealand to live in January 2020. His parents remain living there. The
appellant’s brother resides in New Zealand, where he is a citizen.

[22] Documents on the Immigration New Zealand file, including a letter from the
appellant, a letter from the coordinator of the “Man Up” community rehabilitative
programme that the appellant attended, and the judicial sentencing notes relating
to the appellant's 2023 offending, record that the appellant had significant
episodes of trauma in his childhood that had a lasting effect on him. This included
[...] abuse, the death of two of his siblings in traumatic circumstances, and a father
who was an alcoholic.

Rehabilitation in New Zealand

[23] The appellant’s offending is detailed below. In summary, he was convicted
in July 2023 of driving while disqualified, driving dangerously causing injury, and
driving with excess blood alcohol content, committed in February that year. These
convictions were for offences that closely followed his first conviction of driving
with excess blood alcohol in January 2023.

[24] In his undated statement on appeal, the appellant indicates that his
offending arose as he was drinking to deal with a number of challenging factors
present in his life at that time. He explains that a period of ill-health after a



workplace accident (accidental electrocution) in August 2022 meant he was
unable to work for three months. This led to anxiety and depression. His drinking
started to cause problems with his relationship with his partner, for which they
began counselling in late 2022. During the busy Christmas period in 2022, he was
back at work and working seven days a week, hardly sleeping and he used alcohol
as a coping mechanism. Around this time, he was also notified that Immigration
New Zealand required further information in the processing of his residence
application. As he says, “this was the start of a downward spiral ... | was
struggling to accept that | was failing at this time, with my relationship with my
fiancée and family not to mention my work and my residency.”

[25] The appellant has undertaken a variety of treatment as part of his sentence
and rehabilitation. His probation officer confirmed (August 2023) that the appellant
had undertaken six months of counselling at that date. The appellant was also to
undertake the Te lhu Waka programme, a rehabilitation programme for offenders
in the community. The probation officer explained that, at the date of the letter, the
appellant had been unable to undertake that programme because the course in his
area had been delayed as a result of staffing issues. In any case, the probation
officer recorded the benefit the appellant had obtained from the “Man Up”
community rehabilitative programme through being able to speak openly and
honestly about his journey and the insights that he had gained about his offending
and alcohol abuse as a result.

[26] The appellant refers in his own letter (previously presented to Immigration
New Zealand in August 2023 as part of the good reasons review) to seeing a
psychiatrist in early 2023 but no further details of this are provided. He
emphasises how significant attending the “Man Up” programme has been for him.
This was the first time that he had spoken of issues and traumatic events in his
childhood in South Africa. He had never discussed these issues with anyone else
or been able to explore how they had affected him. He [...], had a father who
drank heavily, and lost two siblings in tragic circumstances. At the time the letter
was written, he had been sober for seven months. He had also completed
two “rotations” of the “Man Up” programme and has become a facilitator of the
programme in his local area. The programme has given him the tools and
understanding about how the past has contributed to his own abuse of alcohol, as
he has realised that he drank to try to cope with difficulties in his life and to forget
past trauma. He states he was able to focus on what he wanted from his life. He
decided that he wanted a life where he was happy, loved and contributing to his
family and community. With the tools from his work with the “Man Up”



programme, and with the support of his partner and her whanau, he has been able
to commit to moving forward positively with his life.

[27] The coordinator of the “Man Up” programme records in his letter
(August 2023) that the programme is designed to identify dysfunction that has
resulted from, for example, childhood trauma, generational dysfunction,
alcoholism, child abuse and loss. By identifying the dysfunction and exposing it,
the men seek to understand how to “get rid of the heaviness” that has caused
them to turn to drugs and alcohol. The coordinator records that it took the
appellant very little time to understand where his dysfunctional behaviour had
come from, and to see that he had turned to alcohol to suppress his childhood
trauma. The coordinator recorded that, at the time of writing, the appellant had
been sober for about seven months. He also had been working on maintaining a
caring and loving relationship with his partner, who had also attended a
programme run side by side with the “Man Up” programme, the “Legacy”
programme. The appellant and his partner were now, respectively, facilitating the
“Man Up” and “Legacy” programmes locally every week. The couple had become
members of the church around the time they joined the programmes and began a
new business together in March 2023.

[28] The appellant’s partner, in her own undated statement, confirms the
struggles that the appellant has experienced over the last 18 months, and how
hard he has had to work to overcome his past difficulties. She records how hard it
has been to help him, but that he has been determined to “rectify his wrongs” and
she has supported him even though it has been difficult. She confirms that he has
given up drinking and has become a different man as a result. She is proud of him
and the happiest she has ever been, stating that she no longer has feelings of
anxiety, hopelessness or loneliness because of how their lives have changed.
She records the positive impact that the “Man Up” programme has had on the
appellant, as well as the impact that joining the church has had on them both.

[29] The appellant’'s brother records in his own undated statement the
appellant's commitment and dedication to maintaining his sobriety over the past
year. He states that he has witnessed the “remarkable transformation” the
appellant has undergone. The appellant has shown unwavering determination,
resilience and a genuine desire to turn his life around and, in this time, has
demonstrated a strong sense of responsibility and accountability. By participating
in support group therapy sessions and other recovery programmes with a
commitment to personal growth and self-improvement, he has become able to



take responsibility for his actions. In the brother’s opinion, the fact that the
appellant and his partner have started a small, successful and growing plumbing
business in their town showed his sincerity to move forward with his life and give
back to the community. Through his contributions to the “Man Up” rehabilitation
programmes, the appellant has become a source of inspiration and support for
others also on the road to recovery. His willingness to share his experiences, and
the strength and hope he has for the future, has had a profound impact on others
around him.

[30] The Tribunal accepts that the rehabilitation that the appellant has
undertaken has had a significant impact on him. As well as counselling, it appears
that the community-based rehabilitation programmes have helped the appellant to
gain important insights about his past and the way forward for his life. The positive
way in which he is beginning to address his past issues and his determination to
stop using alcohol as a coping mechanism has been noted by both his family and
others in the community responsible for the rehabilitation programmes. He has a
strong supportive environment to assist him to continue his progress.

Relationship with partner and her whanau
[31] The appellant’s partner is a New Zealand citizen and has always lived here.

[32] The appellant and his partner first met in late 2018, when the appellant was
visiting New Zealand. They spent about three months getting to know each other
before he returned to South Africa. The couple developed their relationship over
the following year, through visits the partner made to South Africa and holidays
that they had together overseas. They became engaged in May 2019 on one of
those holidays. They have lived together since the appellant returned to
New Zealand in January 2020. They have renovated the partner’s house together
and have financially and emotionally supported each other. They now run a
plumbing business together, which they state is “growing”.

[33] The appellant has been granted work visas on the basis of being in a
genuine and stable relationship with his partner. As part of the processing for the
appellant’s residence application, Immigration New Zealand undertook interviews
with the couple, which explored their relationship and what it meant to them.
While Immigration New Zealand has yet to make a final determination on that
application, its electronic notes record that it was satisfied that the couple were in
a genuine and stable relationship, which was acknowledged and strongly
supported by their family and friends.



10

[34] The appellant and his partner live together in the same small town as the
partner’s son (who is 22) and his family, and her elderly mother. They have very
close family relationships. Letters from the appellant, his partner, her son and her
mother all demonstrate that the appellant has been welcomed into her family and
is now an integral part of that whanau.

[35] In their respective letters on the Immigration New Zealand files, the
appellant and his partner explain how important their relationship is to them both.
The appellant explains how much his partner has supported him through some
difficult periods over the last few years, including through the stresses resulting
from his immigration status, employment challenges including a workplace
accident that left him needing three months recovery, and his addiction to alcohol
and convictions. They undertook relationship counselling in November 2022 to
help them to strengthen their relationship and to support them during those
challenging periods, particularly the challenges relating to his alcohol abuse. They
have begun attending church together and have shared family care
responsibilities. They have undertaken significant renovations on the partner’s
house and now run a plumbing business together. They are constantly working on
improving their relationship, they are committed to each other and have built a life
together in the town where they live.

[36] The partner records in her statement that she is the happiest she has ever
been. She is proud of the appellant for the way he has turned his life around and
she has witnessed how hard he has worked to do so. They enjoy caring for her
mother and her son and his family together and contributing to their local
community. If the appellant was to be deported, she would be devastated. She
would not be able to accompany him to South Africa as she would have to remain
in New Zealand to take care of her elderly mother. They would both lose so much.
They would be devastated at losing their relationship. Her family would also feel a
loss and suffer from him not being a part of their family. The appellant would lose
the business and the life he has built here. She currently manages their business
so she would also lose her livelihood; she considers that she would struggle to find
employment at her age. They have worked really hard to build a life full of love,
trust and promise and they want to be able to continue with that.

[37] The appellant has strong support from his partner’'s son, who has an infant
son himself. In his undated statement on appeal, the son records that he has
seen a great change in the appellant’s attitude, responsibility and commitment to
everything he does since early 2023. The son has seen that his mother is very
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happy in her relationship with the appellant. Establishing their new business
together has given them both hope for a better life together. The appellant is an
important part of the family. He loves the son and his child, acting as a “father
figure” to the son and supporting him whenever needed, including helping the son
to set and achieve short- and long-term employment and personal goals. If the
appellant was deported, the son states that it would impact on the whanau “in the
worst way possible”.

[38] The partner’'s mother also writes in support of the appellant. She records,
in her undated statement, the strong support that he provides to her and that he
has embraced the whanau and their culture. She sees him and the partner every
day; they check if she is okay and help her with whatever is necessary. This
support enables her to remain living in her own house. Losing the appellant would
be devastating for her daughter and for the whanau more broadly.

[39] Itis clear from the statements presented that the appellant and his partner
are in a genuine and stable partnership that is mutually supportive and beneficial.
He is also a loved member of a closely connected whanau, whose wellbeing he
directly contributes to. In addition, the Tribunal accepts that the appellant’s
relationship with his partner and her whanau and their support of him has been an
important factor in his successful rehabilitation.

Contribution through employment and leadership of community organisations

[40] The appellant has worked for three different employers since his arrival in
New Zealand, two plumbing roles and as a driver for a waste company. He came
to New Zealand with 15 years’ experience as a plumber and was sought after in
the region in which he lives, because of the shortage of plumbers to cover the
wide geographical area of the region. However, while he was a valued employee,
he was made redundant from his first plumbing position as his employer at the
time decided to downsize his business due to the COVID-19 pandemic. He
suffered a serious workplace accident in his second plumbing position, in which he
was electrocuted and then unable to work for three months.

[41] The appellant and his partner subsequently established their own plumbing
business in their local town in March 2023. They had identified that there was an
opportunity to do so because there were limited plumbing services available
locally, the nearest was in a larger town about an hour away. Their business now
covers a wide geographical area, servicing many small towns and isolated
settlements. A number of the letters produced on appeal from acquaintances
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(including clients) and friends of the appellant attest to his strong work ethic,
productivity and attention to detail. His work is described as being of a high
standard and he is regarded as an asset to the small-town community with the
services he provides.

[42] As part of his sentence, the appellant was required to complete a period of
home detention. He and his partner worked with the Department of Corrections to
trial a scheme whereby self-employed people that were considered low risk could
keep working in their own business while maintaining the rules and regulations
around home detention. As part of this pilot scheme, there has been significant
monitoring of his activities at work, including probation and security monitoring of
his movements on a daily basis. The letter from the Department of Corrections
probation officer indicates that the pilot has been successful, identifying that the
pilot was only possible because of the kind of cooperation, initiative, motivation
and rehabilitative change that the appellant had undergone prior to his sentence
commencing. The probation officer identifies the “Man Up” programme as one
that allowed the appellant to identify the factors that had led to his offending,
namely his use of alcohol in an attempt to block out past traumatic circumstances
and present challenges, and the different ways in which he could prevent alcohol
abuse from happening again.

[43] As an example of the insight that the appellant had into his past, his
offending and his need for rehabilitation to change, the probation officer indicates
that the director of the “Man Up” programme that the appellant attended had asked
the appellant to establish a local “Man Up” programme in his town. The probation
officer had some concerns at that time (which was at the start of the appellant’s
sentence) that that amount of responsibility would be premature for the appellant.
He was pleased when the appellant explained to him that he had declined the
facilitator role because he saw himself at the early stage of his rehabilitative
change. This showed to the probation officer that the appellant had great insight
into his needs, the change required, and the challenges that came with
rehabilitation. At the date of the letter (24 August 2023), the probation officer
recorded that the appellant had facilitated a few group sessions with the support of
the other facilitator, had received positive feedback and gained a greater sense of
confidence in himself. A leadership certificate (June 2023) for the appellant for
this programme is presented on appeal.
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[44] As noted above, the letter from the coordinator of the “Man Up” programme
indicates that the appellant now facilitates the local “Man Up” programme in the
local community every week. Letters from people associated with the programme
have recorded the difference that the programme and the appellant have made to
them. It helps them to know that the appellant has gone through the programme
himself, and they can see the dedication that he shows to not only improving his
own life, but in stepping into the facilitator and leadership role to assist others. Itis
apparent that he is well-advanced on a rehabilitation pathway.

Conclusion on exceptional humanitarian circumstances

[45] The Tribunal considers that, cumulatively, the appellant’s circumstances are
outside the normal run of circumstances. The fact that he is settled here with a
New Zealand citizen partner is, in itself, not an exceptional circumstance.
However, with the support of his partner and her whanau, and through his own
commitment and drive to change his life, he has made significant progress in his
rehabilitation. For the past 12 months, he has undergone treatment, including
counselling, and engaged actively and successfully with the treatment providers,
to the point where he now delivers the rehabilitation courses himself. Further
evidence of that rehabilitation saw him complete his sentence of home detention
while on a pilot programme that allowed him to continue to be self-employed in the
plumbing business he established with his partner, which services the rural area in
which they live. He has strong support from his partner, her whanau, and
community members to enable him to continue to further embed his rehabilitation
and to contribute to his community. Cumulatively, the Tribunal is satisfied that
there are exceptional circumstances of a humanitarian nature in the appellant’s
case because to remove the appellant from this supportive environment would
have an adverse and negative impact on him, particularly in his ability to continue
to address the trauma caused by his childhood experiences.

Whether it would be Unjust or Unduly Harsh for the Appellant to be Deported

[46] Whether deportation would be unjust or unduly harsh must be assessed in
light of the reasons why the appellant is liable for deportation and involves a
balancing of those considerations against the consequences of deportation — Guo
v Minister of Immigration [2015] NZSC 132, [2016] 1 NZLR 248, at [9].
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Offending

[47] The appellant’s police vetting report and conviction history report obtained
by the Tribunal (5 March 2023) shows the appellant’s convictions. On
10 January 2023, the appellant was found to be driving with excess breath alcohol
over 400 micrograms per litre of breath (1260 micrograms). He was subsequently
convicted on 20 January 2023 and disqualified from driving for 28 days. He had to
pay a $500 fine, made subject to an alcohol interlock order, and he was required
to apply for a zero-alcohol licence.

[48] The appellant’s conviction history report also shows that while disqualified,
on 7 February 2023, he was involved in an accident with another vehicle. On
11 July 2023, he was convicted of driving dangerously causing injury, driving while
disqualified, and driving with excess blood alcohol content (208 micrograms). He
was sentenced to home detention for four months, disqualified from driving for
one year from July 2023, with reparation of $500 to be made, an alcohol interlock
order made and a requirement to apply for a zero-alcohol licence.

[49] The sentencing judge noted that the victim of the accident suffered a minor
injury, which had caused discomfort to him and disruption to his employment. The
appellant had met, and apologised to, the victim and agreed to pay him reparation.
The aggravating features of the charge were the excess speed and the blood
alcohol reading. It was noted that the appellant had made efforts towards
rehabilitation, including attending multiple sessions with a counsellor and the
“Man Up” programme. He also had an alcohol interlock device fitted to his vehicle,
and this had not been triggered, which supported his claim to have been sober
during the months leading up to the sentencing. The sentencing judge recorded
that the pre-sentence report described the appellant as having a high level of
insight. That report had also detailed his background, with an alcoholic father and
two incidents of very significant family trauma. The judge considered that these
features of his background had predisposed the appellant to an alcohol addiction.
In sentencing the appellant, the judge took into account his guilty plea, his
background history that had predisposed him to an alcohol addiction, the fact that
he expressed remorse and attended a restorative justice meeting and offered
reparation, and had made significant efforts at rehabilitation.

[50] Counsel acknowledges that the appellant’s offending was not trivial but
submits that the appellant’s active engagement with the “Man Up” programme,
including the fact that he has taken up a leadership role there, indicates that the
appellant’s offending has been “stopped in its tracks”. Counsel argues that the
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offending was caused by a number of negative stressors in the appellant’s life at
that time. Since then, the appellant has showed determination to rewrite his future
for the better. To deport him would be to undo all his good work, namely his
positive contributions to the community through his voluntary work and his
business. It would also remove the appellant from positive influences in his life,
particularly the strong support and connections he has to his partner and her
whanau here. The Tribunal acknowledges that these are aspects of the
appellant’s exceptional humanitarian circumstances, as noted above.

[51] In his own statements, the appellant explains that the value of the “Man Up”
programme was having the opportunity to talk with other men in the same situation
and the perspective that gave him. He found the group to be non-judgmental and
very supportive, and he was able to talk about issues that he'd never discussed
with anyone else, including his experience of abuse, his father's alcoholism, and
the loss of his two siblings in tragic circumstances. This helped him to get a
different perspective on life that focused his thoughts and actions on what he
wanted to achieve in life. Once he had decided this, and decided to commit to the
way forward for his life, he has been able to achieve better things for himself and
his family. The appellant’s partner and her family members record the progress
that he has made in his life. He has taken responsibility for his past actions and
his commitment to the way forward for himself and his partner is obvious.

[52] The Tribunal notes that the appellant’s police vetting report shows no
further offending. As noted above in the discussion of the appellant’s exceptional
circumstances, the appellant’s rehabilitation to date and the supportive
environment in which he lives are likely to continue to be protective factors that
may reduce his risk of reoffending.

Consequences of deportation for appellant

[53] The Tribunal notes that the appellant has lived in South Africa for most of
his life, has obtained qualifications there and has previously been employed there.
His parents remain living there, although they are unlikely to be able to offer
anything other than emotional support to him as they are elderly and live in a
retirement village.

[54] However, notwithstanding these enduring connections to South Africa, it is
apparent that the consequences of deportation for the appellant, his partner and
their whanau would be significant. He would lose his livelihood and the business
that he and his partner have established together in New Zealand. Establishing
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his own business that serves and benefits his own small local community, as well
as the transition from an employee to a business owner, has been an important
step for the appellant, and for his partner, who manages the business. He would
most likely be unable to continue his relationship with his partner, except at a
distance. She would be unable to return to South Africa with him because of her
own care responsibilities to her elderly mother and to her son and his child, all of
whom live in the same town as she and the appellant. She, too, would lose her
livelihood at the closure of their business (if she could not get another plumber to
take on the appellant’s role). Her son and broader whanau would lose someone
who has supported them all and has become a close and loved member of the
family, including as a father figure to the son. The appellant would lose these
relationships and support that they, in turn, have provided him with. He would also
lose the positive relationships and strong connections that he has made within
their small-town community through his rehabilitation, voluntary work with the
“Man Up” programme and his plumbing business. However, more fundamental
than all of this, the appellant would be in danger of losing the sense of moving
positively forward with his life, the positive influences around him, and the sense of
accomplishment he feels at having made significant progress in dealing with past
trauma in a constructive way.

Conclusion on injustice or undue harshness

[55] To determine whether it would be unjust or unduly harsh for an appellant to
be deported from New Zealand, the Supreme Court stated, in Ye v Minister of
Immigration, that an appellant must show a level of harshness more than a
“generic concern” and “beyond the level of harshness that must be regarded as
acceptable in order to preserve the integrity of New Zealand’s immigration system”
(at [35]).

[56] Weighing the reason why the appellant is liable for deportation against the
consequences of his deportation for him, his partner and whanau, the Tribunal is
satisfied that it would be unjust or unduly harsh for him to be deported from
New Zealand.

Public Interest

[57] Where the Tribunal has determined that there are exceptional humanitarian
circumstances that would make it unjust or unduly harsh for the appellant to be
deported, it must also be satisfied that it would not be contrary to the public
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interest to allow the appellant to remain in New Zealand. This involves the
weighing of those factors that would make it in the public interest for the appellant
to remain against those that make it in the public interest that he leaves — Garate v
Chief Executive of Department of Labour (HC Auckland, CIV-2004-485-102,
30 November 2004) at [41].

Family unity

[58] The Tribunal accepts that the appellant’s partner and her whanau are the
appellant’s family. There is a positive public interest in maintaining family unity. It
is in the public interest that New Zealand act in accordance with its international
obligations. New Zealand has ratified the 1966 International Covenant on Civil
and Political Rights (ICCPR). The Tribunal notes that Article 23(1) of the ICCPR
states, relevantly, that “[tlhe family is the natural and fundamental group unit of
society and is entitled to protection by society and the State”. It is in the family’s
best interests that the appellant be able to remain in New Zealand, where he is a
loved and contributing member of that whanau.

[59] The Tribunal notes that the appellant’s application for residence was lodged
in July 2021. Immigration New Zealand electronic records indicate that the
assessment to date on that application has found that the appellant met the health
requirements of instructions and that he was in a genuine and stable relationship
with his partner. The only outstanding issue was the appellant’s character, as
detailed below. The application is suspended given the appellant’s liability for
deportation.

Other character issues previously raised with appellant

[60] The appellant’s South African police certificate (February 2020), which was
presented with previous temporary visa applications, indicates that the appellant
was convicted of assault in April 2010 and fined ZAR500 (approximately NZD42).
He was also convicted of drug possession in July 2013 and fined ZAR200
(approximately NZD17).

[61] Immigration New Zealand’s electronic records indicate that the issue of the
appellant’s character (as a result of his convictions in South Africa) was first raised
in June 2020 during the assessment of the appellant’s work visa application.
Immigration New Zealand recorded in that assessment that it was satisfied that the
appellant was of good character. The immigration officer recorded that they had
been advised by another immigration officer with prior employment in the
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South African police force that the offences were “deemed as low category
offending which would not result in a sentence of imprisonment”. This was
reiterated in June 2021 during the assessment of the appellant’s next work visa
application and he was again found to meet the character requirements.

[62] The appellant made an application for residence in July 2021 on the basis
of his partnership with his partner. That application remains under consideration
by Immigration New Zealand, although processing is suspended given the
appellant’s deportation liability. Information on the Immigration New Zealand files
indicates that concerns were raised with the appellant, in March 2022 and again in
March 2023 regarding whether he met the good character requirements of
instructions. This is because while the appellant had not declared the convictions
that showed on his South African police certificate in one previous temporary visa
application nor in his residence application.

[63] In response to Immigration New Zealand’s concerns, the appellant
maintained that he was not aware that he had convictions or that they would
appear on his police certificate. The appellant explained that the assault incident
came about when, one day he was beaten after being in the wrong place and he
fought back. His understanding of the result of the subsequent court process was
that he would pay reparation to the person involved and the charges would be
dropped. He had done so, and not expected it to appear on his police certificate.

[64] Regarding the drug possession conviction, the appellant maintained that
the South African police were corrupt and had pulled him over while driving,
seeking a bribe. They had brought a charge of possession of marijuana against
him when he refused to pay, but he denied being in possession of drugs. The
appellant understood that, after he explained the situation to the judge in court, the
charges were dropped and he had to simply pay the small court fee. His
explanations were supported in the character waiver process by his parents, who
had been in court to support their son and confirmed his account.

[65] Counsel highlights on appeal that the appellant’s residence application has
taken an unreasonably long time to process, and it is not clear why Immigration
New Zealand raised the same character concerns on two occasions, a year apart,
without any progress on the appellant’s application being made in the interim. The
Tribunal notes that while the processing on the appellant’s application has been
suspended after the appellant was made liable for deportation as required under
section 169(3) of the Act, it appears that the next steps would have been to
undertake a character waiver assessment. Counsel submits that but for the
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“‘unjustifiable delay” in his application, had a character waiver been undertaken
after receiving the appellant’s first response in March 2022, there is good reason
to believe that a character waiver would have been granted. This is because the
offending had attracted small fines and was historical, and particularly when
viewed in light of the appellant’s relationship and settlement in New Zealand.

[66] The Tribunal agrees with Immigration New Zealand’s initial assessment that
the South African offending was “low category”, historical, and that, while the
appellant should have declared these convictions in his residence application, the
explanations that he had provided for not declaring them are credible. The
Tribunal does not consider that, in this case, further character concerns arise from
these incidents that would weigh negatively in terms of a public interest
assessment.

New Zealand offences and risk of reoffending

[67] There is a public interest in the integrity of the immigration system. The
New Zealand public is entitled to expect that the holders of temporary visas
comply with the law and do not commit offences. As noted earlier, the appellant’s
driving offending was serious. However, a New Zealand police certificate obtained
by the Tribunal (5 March 2024), shows that there have been no further convictions.

[68] The appellant’s probation officer (24 August 2023) sets out the progress
that the appellant has made since completing the “Man Up” programme. Because
of his progress, as noted above, the appellant was permitted by the Department of
Corrections to continue to be self-employed in his business while on home
detention. This was only possible because of the appellant’s high level of
compliance with his sentence, and his cooperation, initiative, and motivation for
rehabilitative change that the appellant had shown prior to the commencement of
his sentence. The probation officer considers that the appellant has, and
continues to, carry out the groundwork required to ensure he maintains his
obligations and responsibilities to the community and to the Department of
Corrections. The Tribunal notes that the letter presented from the probation officer
assessed that the appellant’s level of compliance with his sentence was high. His
risk of reoffending was assessed as low. The Tribunal notes that the provisions in
section 161 of the Act regarding the deportation liability of residence class visa
holders also provide an incentive for the appellant not to reoffend.



20

Contributions to New Zealand

[69] There is also the public interest factor in terms of the contribution that the
appellant’s businesses make in an industry where there is a skills shortage. The
occupation of plumber appears at Tier 2 of occupations listed at Appendix 13 —
Green List.

[70] There is a positive public interest in the compassionate treatment of people,
such as the appellant, who has worked hard to overcome past trauma and to be
able to manage the challenges that this has caused him. The Tribunal also
recognises the ongoing contribution that the appellant makes to other men’s
recovery through his work on the Man Up programme.

Conclusion on public interest

[71] For the reasons discussed, the Tribunal finds that, in all the circumstances,
it would not be contrary to the public interest for the appellant to remain in
New Zealand on a permanent basis.

DETERMINATION

[72] When granting a humanitarian appeal against deportation, the Tribunal may
order the grant of a resident visa or a temporary visa up to 12 months to the
successful appellant pursuant to section 210(1) of the Act. When an appellant has
a pathway to residence, a temporary visa is often ordered to allow an appellant to
be lawful while normal immigration assessment procedures take place. In this
case however, the appellant has had a residence application being processed by
Immigration New Zealand since July 2021, presently suspended due to his
deportation liability. Even before this application was suspended, there was
considerable delay in the processing of that visa application, although Immigration
New Zealand had completed sufficient assessment to be satisfied that the
appellant met the health requirements of instructions and that his partnership with
his partner was genuine and stable. The evidence before the Tribunal is that the
appellant’s immigration status has been a source of stress to him and to his
partner. In these circumstances, the Tribunal considers it appropriate to allow
finality to the appellant and his partner, by ordering the grant of a resident rather
than a temporary visa to the appellant.



21

[73] For the reasons given, the Tribunal finds that there are exceptional
circumstances of a humanitarian nature that would make it unjust or unduly harsh
for the appellant to be deported from New Zealand.

[74] The Tribunal also finds that it would not in all the circumstances be contrary
to the public interest for the appellant to remain in New Zealand on a permanent
basis.

Order for Grant of a Visa

[75] Pursuant to section 210(1)(a) of the Act, the Tribunal orders that the
appellant be granted a resident visa.

[76] The appeal is allowed on the above terms.

Order as to Depersonalised Research Copy

[77] Pursuant to clause 19 of Schedule 2 of the Act, the Tribunal orders that,
until further order, the research copy of this decision is to be depersonalised by
removal of the appellant's name and any particulars likely to lead to the
identification of the appellant. This is because the decision contains sensitive
information about the appellant’'s mental health.

Order as to Abridged Research Copy

[78] Pursuant to clause 18(4) of Schedule 2 of the Act, the Tribunal orders that,
until further order, portions of paragraphs [22] and [26] are to be withheld from the
research copy of this decision. This is to protect the appellant’s privacy.
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