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DECISION
INTRODUCTION

[1]  This is an appeal against a decision of a refugee and protection officer
declining to grant refugee status or protected person status to the appellant, a
29-year-old female citizen of Sri Lanka.

The Principal Issue on Appeal

[2] The appellant was injured in an accident by a vehicle driven by a local
gangster AA. Court proceedings ensued and the appellant claims to have been
subsequently threatened by AA and his affiliated gang. She also claims that her
later detention by police and being charged with disorderly conduct and ill-treated,
was orchestrated by AA. She fears further ill-treatment from this person, his
affiliates and the police, should she return to Sri Lanka. The appellant also fears
serious harm from her mother and father-in-law owing to family conflict stemming
from the appellant and her husband’s inability to support the mother and
father-in-law to come to New Zealand.



[3] The Tribunal accepts the credibility of the appellant’s account. The primary
issue for the Tribunal is whether there is a real chance of the appellant facing
serious harm at the hands of AA, the gang and the police, and from her in laws in
the future.

[4] Given that the same claim is relied upon in respect of all limbs of the
appeal, it is appropriate to record it first.

THE APPELLANT’S CASE

[5] The account which follows is a summary of that given at the appeal hearing
by the appellant and her three witnesses: her husband, BB, her mother, CC, and a
friend, DD. Itis assessed later.

Evidence of the Appellant

[6] The appellant, aged 29 years, is of Sinhalese ethnicity and the Buddhist
faith. She was born in Z city, Z District, Sri Lanka. She is one of three siblings.
Her parents are now living in Australia with the appellant’'s two brothers: the
youngest who moved there over a decade ago and the eldest brother who moved
there with his wife and child some three months ago.

[7] After graduating from high school, the appellant completed qualifications in
the beauty industry. She then became employed in a salon.

[8] In May 2016, the appellant married her husband, BB. He is an only child.
His father is a sub-inspector with the police. The appellant lived with her husband
and his parents in the police quarters in Z city following their marriage.

Accident, injury and threats

[9] On 12 August 2016, the appellant was hit by a vehicle from behind while on
a motorcycle with her husband’s sister. The driver did not stop. She lost
consciousness and suffered skin lacerations and broken teeth. The vehicle that
struck her was driven by AA, who was driving while under the influence of alcohol
to farewell his employer, EE, who had passed away in the local hospital. EE had
died from bullet wounds after being shot by someone near his residence.



[10] EE was a corrupt businessman who operated in Z city. [Abridged] He had
a monopoly on the business district in the local area and he and his associates
were known to have committed serious offences such as murder, armed robbery
and drug dealing. Some five members of his family, including his son, had also
met with a similar fate. He repeatedly circumvented criminal responsibility and
there was one case where one of his associates was involved in an accident with
a teacher’s child and he managed to implicate someone else by falsely putting
forward the name of another driver.

[11] As the accident had taken place outside of the local police station, AA was
arrested near the hospital and charged. His driver’'s licence was suspended for
six months, and he was detained for 7 days before being released on bail.

[12] While the appellant was in hospital, AA’s wife and family made daily visits to
the appellant’'s family demanding that they not oppose his bail. However, the
appellant’s family refused. Following this time, the appellant and her family began
to receive death threats through visits to their home and telephone calls. Once
released from the hospital the appellant lived with her husband and his parents.

[13] In October 2016, the appellant’s husband departed Sri Lanka and arrived in
New Zealand as the holder of a student visa. Threats against the appellant’s life
increased, and she went to live with her in-laws, and then to an aunt’'s home in
Y city until arrangements could be made for her to join her husband in
New Zealand. While staying in Y city, gangsters made inquiries in the area about
her whereabouts.

[14] In May 2017, the appellant arrived in New Zealand as the holder of a visitor
visa. Five months later, on 18 October 2017, she and her husband returned to
Sri Lanka to attend the appellant’s brother’'s wedding. Her family had advised her
against attending the wedding, but the appellant was very close to her brother and
the family reluctantly agreed and made arrangements for the wedding to be held
away from their home area. The appellant and her husband stayed in the country
only five days. They did not stay for the final celebrations. After their return to
New Zealand, the mother learned that gangsters affiliated with AA had been
asking around for the appellant.

[15] On 17 June 2019, the appellant returned to Sri Lanka with her husband a
second time. The appellant urgently needed dental work done as her dental
implants had not been successful. She and her husband were unable to afford
dental treatment in New Zealand.



[16] As a precaution, the appellant and her husband stayed at her aunt’'s home
in Y city. After completing her dental treatment, the couple returned to
New Zealand on 11 July 2019.

[17] On 1 December 2019, the appellant returned to Sri Lanka the third time
accompanied by her husband. She had become unlawfully present in
New Zealand and her application for visa under section 61 of the Immigration Act
2009 (“the Act”) was declined. Her husband accompanied her, then he returned to
New Zealand three days later on 4 December 2019.

Airport incident

[18] While at the airport to farewell her husband on 4 December 2019, a police
officer stopped the appellant and her husband prior to their entering the airport.
He requested to see their identity cards, passports and flight tickets. The officer
shouted at them and was discourteous before allowing them to enter the airport.
They joined the appellant’s parents who had already entered the airport with the
husband’s luggage.

[19] Following her husband’s departure, the appellant and her parents were
stopped by the same police officer when exiting the airport. He told them that they
had not complied with his request to produce identity documentation earlier.
When they disagreed with him, he began to swear at them. They attempted to
leave, but the officer grabbed the appellant by her hair and dragged her. He
slapped her in the face, punched her in the abdomen and threatened to Kkill her.
The appellant videoed the start of the altercation with her mobile telephone before
the officer confiscated her phone.

[20] The appellant and her father were taken to the airport police station by the
officer. They were held overnight and appeared in court the next day. The police
objected to bail, and they were held for seven nights in Negombo prison where the
appellant was denied adequate food and water and contemplated taking her own
life. The appellant was charged with disorderly conduct and criminal proceedings
ensued.

[21] The appellant's mother received a telephone call from an associate of AA
while the appellant and her father were held in custody. She was told that the
detention was a consequence of the family opposing AA’s bail and his subsequent
imprisonment. The mother was told that the appellant “needed to be careful” once
released from prison.



[22] Upon her release, the appellant went to stay with her aunt in Y city. While
there, the neighbours told her that men had come inquiring about her
whereabouts.

[23] On 19 March 2020, the appellant returned to New Zealand. However, she
received a court summons to appear on the two matters in progress. As such, the
appellant was forced to return to Sri Lanka and did so, arriving on 24 June 2020.
It is a criminal offence not to appear when summoned. She stayed at her parents’
home in Z city.

[24] The appellant attended court on the airport assault matter on 17 June 2022,
and her father-in-law arranged a settlement where the appellant paid the officer
75,000 rupees.

Threats from AA’s associates

[25] Following her return to Sri Lanka in June 2020, gangsters came to the
appellant's parents’ home when she and her mother were there alone. The
mother spoke to them at the gate to their home and they threatened that if the
appellant did not end the court case against AA at her next court appearance, they
would shoot her at the first opportunity. COVID-19 travel restrictions preventing
the men from visiting for a time, but after lockdown restrictions lifted the men
visited again and made more threats.

[26] AA and his associates also spread rumours about the appellant having
affairs with other men while she was forced to live apart from her husband, as a
campaign to break her down and impugn her character.

[27] The day before AA was due to appear in court, the appellant and her
mother were threatened by his associates while walking on the road to the bank.
Two men stopped on their motorcycle and threatened them with a knife. They
demanded that the appellant be fair with AA in court the next day.

[28] The appellant provided evidence in court and stated that she would not
withdraw the case due to the harm occasioned to her and her ongoing medical
treatment. After she left the court, AA’'s associates stopped the car the appellant
was travelling in and threatened that she would be murdered within three days of
the court verdict, and no one would find her body.



[29] Fearing for her safety, the appellant went to live with her older brother in
Colombo. On one occasion when she was driving from the supermarket, she
noticed a person on a motorcycle following her. She told her brother who went
outside and noticed an individual standing outside watching the home. Following
this incident, the appellant went to live with an aunt who was located between
V city and U city.

[30] In July 2022, the appellant’s husband returned to Sri Lanka.

Further threats

[31] On 29 August 2022, AA and his associates presented at the appellant’s
parent’'s home while inebriated. They shouted that AA had finally been acquitted.
He blamed the appellant for the court process and stated that she should be
punished for this. He and his men pushed their way into the home looking for the
appellant stating that they would kill her.

[32] The mother called the appellant immediately, and her husband, who had a
return flight booked for New Zealand for a month’s time, changed his ticket and
purchased a ticket for the appellant to depart New Zealand in a matter of days.

[33] The appellant did not report any of the threats made by AA and his
associates to the police as her father-in-law had warned her that AA had police
connections, which was later confirmed through his acquittal. She and her family
feared worse repercussions if they reported the threats to the police.

[34] AA is strongly motivated to harm the appellant as she opposed his early
release on bail to farewell his employer to whom he was very close, and she
pursued a prosecution against him. The appellant believed that he and his
associates would not carry out their threats while the court process was underway
(as her death could be readily attributed to them). However, there was nothing
stopping them executing their threats after the court matter was finalised.

[35] After her return to New Zealand, on 29 September 2022, the appellant
lodged her claim for refugee and protected person status in New Zealand.

Events in New Zealand

[36] The appellant’s twin sons were born on 19 April 2023.



[37] The appellant's mother and father arrived in New Zealand a week prior to
their birth and remained here supporting the appellant until the husband’s mother
arrived to assist. They all connected and did some travel together in New Zealand
before the appellant’s mother left to visit her sons in Australia.

[38] Soon after her arrival, the appellant’'s mother-in-law demanded that the
couple obtain a visa for the father-in-law to travel to New Zealand. However, they
advised her that they could not afford to support him in New Zealand as the
husband was the only income earner in their household. The mother-in-law was
not happy and started arguing with the appellant and yelling at and pushing the
children. Matters escalated, and on 20 January 2024, the appellant visited the
local police station with the husband to seek advice about how to manage the
family dynamic. The mother-in-law later ripped up her passport stating that she
would not leave.

[39] On 25 January 2024, the appellant had an argument with her mother-in-law
about the care of the children and the mother-in-law pushed her. The appellant
fell over a chair, fell to the ground and knocked the back of her head. She called
the police but there was no answer. When her husband came home, he found her
on the floor and called a friend who lived nearby, DD. The police later returned the
call and visited. They recommended that the appellant seek medical attention for
the injury to her head and the husband took her to a local medical practice. The
police issued a 24-hour safety order to the mother-in-law and DD agreed to take
the mother-in-law to her home for 48 hours. The husband later arranged for the
mother to stay with another friend.

[40] DD was contacted by a cousin of the husband’s, FF, demanding that she let
the mother-in-law stay with her for longer, she also received a phone call from a
person claiming to be a New Zealand police officer who spoke in Sinhalese. He
demanded that she tell him the police reference number for the matter. The
appellant accompanied her friend to the local police station to report the matter.
When the police checked the number, they ascertained that the call had been
made from someone at the Auckland Central police station.

[41] The appellant’s father-in-law visited her parents in Sri Lanka and threatened
them stating that they needed to get their daughter to arrange for his immigration
to New Zealand. He then called the husband and abused and threatened him,
demanding that he and the appellant get him a visa to come to New Zealand and
clear the mother-in-law’s record with the police.



[42] The husband’s cousin, FF, who works for airport immigration in Sri Lanka,
contacted the husband and told him that if he did not arrange visas for the
husband’s parents and clear the mother-in-law’s name he would contact
Immigration New Zealand and/or the Sri Lankan embassy in Canberra and get his
and the appellant’s visas cancelled. He threatened that once they were deported,
he would ensure that they had problems in Sri Lanka. The appellant imagined this
meant that he would create false claims and have them imprisoned.

[43] The appellant’s husband called the Sri Lankan consulate twice to get his
mother's new Sri Lankan passport issued. They stated that they did not issue
emergency travel documents and she would need to provide certain documents
and it would take some three months. However, the cousin obtained a passport
for the mother-in-law in less than a month and she then departed New Zealand.
The husband lodged a complaint about this to the Sri Lankan Commission to
Investigate Allegations of Bribery or Corruption, as he suspected corruption given
how fast the cousin was able to arrange the passport for his mother. He later
received a threatening call from an unknown individual that he would be harmed in
relation to this matter.

[44] The appellant's parents are currently living in Australia. They have left
Sri Lanka as they fear for their lives. There had been a lot of motorcyclists
hanging around the appellant’s parents’ neighbourhood and their home, which
neighbours have reported to them. The appellant’s elder brother and his wife are
both accountants who had senior jobs in Sri Lanka, but they have left Sri Lanka
fearing for their lives. They fear that if AA and his associates cannot find the
appellant to exact revenge, they will turn on other family members.

[45] The appellant has been feeling depressed and anxious. Her general
practitioner has referred her to a counsellor, and she has had several counselling
sessions. She has also been prescribed sleeping pills by her doctor.

Evidence of the Appellant’s Husband, BB

[46] BB gave evidence in person to the Tribunal and also provided a statement
(30 April 2024)

[47] The appellant was involved in a car accident in 2016 in front of the Z city
police station. She was hit by a vehicle driven by AA, a personal driver for an
infamous gangster, EE. AA did not stop at the scene and the appellant suffered



serious injuries, including badly damaged teeth. EE had been shot and killed the
same day.

[48] The appellant’s family subsequently received death threats from AA as the
family opposed bail and he was unable to attend the funeral of his employer. After
her release from hospital, the appellant stayed with her husband and his family at
the police barracks. After the husband travelled to New Zealand in late 2016 to
further his education, the appellant relocated to an aunt’'s home in Y city. While
there, inquiries were made by gangsters about her whereabouts.

[49] The appellant subsequently returned to Sri Lanka on four occasions. She
returned in 2017 with the husband for five days to attend her brother's wedding.
The family advised her strongly against this, but she became very emotional as
weddings are a big event in Sri Lanka and she was very close to her brother.
Arrangements were made to hold the wedding outside of Z city, and the couple did
not stay for the full celebrations. The appellant returned a second time in early
2019 to undergo dental treatment. She urgently needed dental treatment and the
couple could not afford the cost of treatment in New Zealand. The husband
received quotes for treatment in New Zealand over $NZD10,000 which was
impossible for them to pay. During this visit, the appellant and her husband stayed
with an aunt in Z city. The third return visit to Sri Lanka was in late 2019 when the
appellant became unlawfully present in New Zealand and had no choice but to
return. The fourth visit was after she was summoned to attend court in 2020. Itis
a criminal offence not to attend court when summoned. The couple did not know
at this time that the appellant could apply for refugee and protected person status
in New Zealand.

[50] When the husband accompanied the appellant to Sri Lanka in late 2019, he
remained there just a few days before returning home to New Zealand. The
appellant had been very emotional about returning to Sri Lanka and was so afraid
that he needed to accompany her. When he was departing Sri Lanka at the
airport, the couple were intercepted by a police officer who checked their identity
cards and the husband’s ticket and abused them in doing so. The husband later
learned that when the appellant had sought to leave the airport afterwards, she
had been assaulted by the same officer and she and her father were imprisoned
for seven days at Negombo prison. The appellant was also charged with
obstructing an officer in the course of his duty. During the appellant’s detention,
the mother received a call from an unknown caller informing her that the detention
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had occurred in order to punish the appellant for pursuing a criminal matter against
AA.

[51] The husband heard that the appellant had been threatened continuously
throughout the court processes. When she was at home with her mother prior to
her court attendance in the AA matter, gangsters had come to the home and
threatened that if she did not end the matter in her next court appearance she
would be killed. A day before the hearing, two men accosted her and her mother
while walking on the road. They carried knives and threatened the appellant not to
give evidence against AA. Following her court appearance, when leaving the
court premises, the car that the appellant and her parents were travelling in was
intercepted by gangsters who threatened to kill the appellant within a matter of
days.

[52] The appellant then went to live with her brother in Colombo for around
three months. While there, she became aware that she was being followed. She
then moved to a cousin’s home in V city.

[53] The husband returned to Sri Lanka in August 2022 after the couple had
been separated for some 25 months during the COVID-19 pandemic. The
gangsters had spread rumours about the appellant’s impropriety during this period,
seeking to weaken her resolve to pursue the criminal matter. The couple stayed
together in V city.

[54] On the evening of 29 August 2022, the appellant’'s mother called them
saying that AA had forced entry with his associates into their home while drunk,
announcing that he had been acquitted and threatening to kill the appellant. The
husband immediately changed his flight ticket and departed the country with the
appellant on 2 September 2022. Since this time, the mother has reported that AA
and his associates have continued to contact her and threaten harm to the
appellant through texts and telephone calls.

[55] The appellant gave birth to twins in April 2023. Her parents came for the
birth and to assist her with the twins, they remained until November 2023. The
husband’s mother arrived on 4 October 2023. The appellant’s parents visited
Australia on their way home and then returned to Sri Lanka in early January 2024.

[56] The husband’s mother was initially helpful, but things changed. She placed
pressure on the couple to arrange for the father to come to New Zealand and
blamed the appellant when the couple explained that they could not currently
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afford to support him in New Zealand. She began to get rough and push the
babies and ripped up her passport. The appellant’'s father-in-law visited the
appellant’s parents in Sri Lanka and threatened them in relation to the matter. He
also spoke to the husband and told him that if arrangements were not made for
him to come to New Zealand he would use his police powers to harm them. The
appellant and he visited the police station on several occasions to report these
tensions.

[57] One morning there was an argument between the appellant and her
mother-in-law and the mother-in-law pushed the appellant and she fell and hit her
head on the ground. When the husband found her, she was lying on the ground
and he called a friend, DD, to come and assist. The police also arrived and
recommended that the husband take the appellant for a medical check. The
police served the mother with a police safety order and the husband arranged for
her to go and stay with the friend.

[58] While the mother was staying with the friend, the friend received a call from
the husband’s cousin, FF, who works as an immigration officer at the airport in
Colombo. He asked the friend to keep the mother for a few more days. When she
declined, he said “you don’t know who | am; | have many powers and many
things”. The cousin then called the husband telling him to do as his father said or
he would make problems with his and the appellant’s visas and trouble for them on
return to Sri Lanka. The husband then moved his mother to another friend’s place.

[59] DD received a call from a person who spoke Sinhalese, stating that he was
with the New Zealand police seeking information about the complaint against the
mother-in-law. She and the appellant later reported this to the police who
ascertained that the call had been made from a central police station in Auckland.
The friend later ended up on hospital owing to the stress of the incident.

[60] A few days later the mother departed New Zealand. FF had arranged for a
new passport to be issued for her. The husband had tried to arrange this, but the
process was fraught and convoluted. The husband subsequently complained to
the Sri Lankan Commission to Investigate Allegations of Bribery or Corruption
about the matter. He then received a call from an unknown caller telling him |
know what you have done, and you will see what | am going to do to you”.

[61] The appellant’s mother reported to the couple that people have continued to
visit their neighbourhood on motorcycles searching around their home. Fearing for
their safety they have left the country and are staying with their sons in Australia.
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Evidence of CC

[62] CC gave evidence by Whatsapp Video from Australia and provided a
written statement (undated) to the Tribunal.

[63] CC is the mother of the appellant. On 12 August 2016, her daughter was
travelling by motorbike to her residence at the Z city police station when a person,
AA crashed into her motorbike from behind. AA was a driver for EE, a prominent
person with connections to underworld gangsters. He had been shot dead earlier
that day. [Abridged] His family members were also involved in criminal activities
and more than six of them had been murdered in the area.

[64] AA did not stop at the scene but was pursued and arrested by police. The
same day, his wife came to the hospital requesting that the family agree to his
release to attend his employer’s funeral. The mother declined this request. In the
ensuing days, his family visited daily to request that the family not oppose bail, but
the mother refused. She told them that she could have helped them if AA had not
left her daughter on the road “like a dog to die after causing the accident”. She
began to receive further threats that they had connections to underworld gangsters
and would kill the appellant. They began to visit the family home and to call and
text her with these threats.

[65] After the appellant’s husband left for New Zealand, she sent her daughter to
live with an aunt in Y city. The appellant then joined him in New Zealand on
11 May 2017. The family did not report the threats to the police as they knew that
the gangsters had connections to corrupt police officers and that the
consequences would be more severe for them if they reported.

[66] While fearing for her life, the appellant subsequently returned to Sri Lanka
for strong reasons, not wanting to miss her brother's wedding, to receive urgent
dental treatment, once unlawfully in New Zealand where she had no choice, and in
response to a court summons. The associates of AA continued to threaten, and to
look for the appellant, including at the home residence, and in the places where
the appellant stayed in hiding with relatives in Y city and Colombo. AA called the
mother and demanded that the appellant withdraw her case or she would pay with
her life.
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[67] On one occasion, in December 2019, when the family were escorting the
husband back to the airport, the appellant was assaulted by a police officer and
detained with her father in prison for seven days. The mother received a call from
an associate of AA telling her that they had orchestrated the matter.

[68] On another occasion, the day before the appellant was due to make a court
appearance, the mother and daughter were accosted by two men on a motorcycle
who held a knife and threatened that the appellant would be harmed if she gave
evidence the next day. Following the court appearance, associates of AA stopped
the appellant and her mother and threatened that within three days of the
judgement in the case issuing, the appellant would be murdered and no one would
find her body.

[69] On 29 August 2022, when the appellant was staying with her brother in
Colombo, AA and his associates stormed the family home drunk looking for the
appellant. He announced that the court had that day acquitted him and he was
going to kill the appellant. The mother immediately called her daughter and she
and her husband booked flights to New Zealand on 2 September 2022.

[70] The mother received news that the appellant was expecting twins and
arranged with her husband to travel to New Zealand in March 2023 to support her
at the birth. She stayed for eight months. The husband’s mother arrived a month
before her departure to also offer assistance. The mother and father visited their
son in Australia before returning to Sri Lanka on 1 January 2024. On their return,
they were told by neighbours that persons on motorcycles had been asking
whether there was anyone living in the house. They had also been asking about
the family. They also heard that there had been some 10 to 15 murders in the
area and that AA’s associates were suspected as having been involved. Their
eldest son and his wife had recently relocated to Australia for fears for their life
and they made arrangements for the mother and father to obtain temporary visas
to visit them there.

[71] The mother heard that her daughter was having tensions with her
mother-in-law. Before they left for Australia, they received a visit from the
husband’s father dressed in police uniform telling them that they should tell their
daughter to sponsor him to come to New Zealand. He stated that if they did not
assist him, he would use his police influence to cause problems for them.
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Evidence of DD

[72] DD gave evidence in person to the Tribunal and also provided a written
statement (undated).

[73] DD has known the appellant since 2014 when they were students together
in Sri Lanka. When the appellant’'s mother-in-law arrived in New Zealand, she
began to share problems that she was having with her. At first, DD thought that
they were typical problems that would go away in time, but she learnt otherwise.
She received a call from the husband on 25 January 2024 for her to come urgently
to their home. She found the appellant lying on the ground with the husband next
to her and immediately checked on the children to ensure that they were safe.
She then returned to the appellant who asked her to tell her mother-in-law, who
was sitting on the couch nearby to leave the room. The mother-in-law refused.
Police then arrived and assessed the scene. They recommended that the
husband take the appellant for medical treatment and served a police safety order
on the mother-in-law. The husband asked DD to take the mother-in-law to her
home.

[74] The mother-in-law stayed with her for three days. DD noticed that she was
acting strange. She kept asking for DD’s mobile telephone to call her husband in
Sri Lanka. On one occasion, DD overheard her telling her husband that they
would need to do something bad to the appellant and their son. DD decided not to
have her in her home any longer and the husband found another friend to look
after his mother. DD received a call from the husband’s cousin, FF who told her to
keep the mother for longer and he began to threaten her “do you know who | am? |
can do a lot of things, | have a lot of powers, | know a lot of people, and a lot more
things”.

[75] A few days later, she received a call from a Sinhalese speaking person
claiming to be from the New Zealand police. He asked for her personal details
and for details of the complaint about the mother-in-law. She and the appellant
went to the police to complain about this and were advised that the call had been
made from a central police station in Auckland. She was advised to lodge an
online complaint against the officer.

[76] DD was very distressed by this incident. She experiences serious physical
symptoms when stressed originally stemming from a prior injury.
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Material and Submissions Received

[77] The Tribunal and the appellant have both been provided with copies of the
RSU file relating to the appellant’s refugee and protected person status.

[78] On 2 May 2024, counsel provided evidence including:

(@)
(b)

(©)

(d)
(e)
()
(9)

(h)

(i)

()

(k)

()

A statement from the appellant (15 April 2024).

A statement from the appellant’s husband (30 April 2024) and a copy
of his (undated) submission to the Sri Lankan Commission to
Investigate Allegations of Bribery or Corruption.

Confirmation of Complaint lodged on 3 March 2024 by the appellant’s
husband to the Commission to Investigate Allegations of Bribery or
Corruption (28 March 2024).

A statement from the appellant’s mother (undated).
A letter from the appellant’s lawyer in Sri Lanka (24 April 2024).
A Sri Lankan voter registration for the appellant’'s mother.

Police notes of a family violence occurrence between the appellant
and her mother-in-law (25 January 2024).

A video recording concerning a physical altercation between the
appellant and a police officer at the airport in Sri Lanka.

A police safety order issued to the appellant’'s mother-in-law to leave
the address of the appellant following violence exhibited to the
appellant (25 January 2024).

Three-month multiple entry visas for the appellant’s parents to travel
to Australia (5 April 2023) and plane tickets.

Global Initiative against Transnational Organized Crime Global
Organized Crime Index Sri Lanka (2023 and 2021).

A Abeysinghe “Crime Emergency in Sri Lanka as Armed Gangs and
Shootings Reach ‘Alarming Levels” PIME Asia News (20 March
2024).



(m)

(n)

(0)

(P)

(@)
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S Gunasekara “Rising Crime Rate Amid Economic Crisis”
The Morning (1 October 2023).

K Warakaplitiya “Underworld Crime Taking a Toll on Innocents,
Endangering Public Safety” The Sunday Times (17 March 2024).

Asian Human Rights Commission Sri Lanka: Criminal Gangs and the
Failure to Invest in the Administration of Justice (29 June 2009).

T Bulathgama “Organized Criminals Gangs in Sri Lanka & its Impact
on National Security” Colombo Telegraph (7 December 2022).

United States Department of State Country Reports on Human
Rights Practices for 2022: Sri Lanka (20 March 2023).

[79] On 6 May 2024, counsel provided opening submissions for the appellant

and a copy of the biodata pages of the passports of the appellant's mother and

brother.

[80] At the hearing on 14 and 15 May 2024, the Tribunal provided counsel with
the following documents:

(@)
(b)
()
(d)

(e)

[Abridged]
[Abridged]
Human Rights Watch Sri Lanka Events of 2023 (11 January 2024).

Australian Department of Foreign Affairs and Trade (DFAT) DFAT
Country Information Report Sri Lanka (2 May 2024).

United States Department of State Country Reports on Human
Rights Practices for 2023: Sri Lanka (22 April 2024).

[81] Following the conclusion of the hearing, on 15 May 2024, counsel provided
two news reports:

(@)
(b)

[Abridged]

[Abridged]
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[82] On 20 and 22 May 2024, counsel provided further evidence that included:

(@)

(b)

(©)

(d)

(e)

A letter (21 May 2024) from the appellant's husband’s employer
stating that the husband was given leave of absence to provide
emotional support to his wife who was suffering from depression and
that the wife and children were permitted to attend work to spend
time with the husband so that he could continue to offer emotional
support.

A letter (21 May 2024) from a psychologist who has held
three sessions with the appellant to help her to cope with sleep, work
and stress.

Medical notes (16 May 2024) from a general practitioner who treated
the appellant for her head injury, recording that she experienced a
head contusion and nausea from being pushed backwards and
hitting her head on the concrete floor.

A letter (undated) from the appellant outlining her dental treatment
history.

A letter (undated) from the appellant outlining the background of EE,
country sources and Whatsapp videos concerning crimes in Z city
area, including the shooting of EE.

ASSESSMENT

[83] Under section 198 of the Act, on an appeal under section 194(1)(c) the
Tribunal must determine (in this order) whether to recognise the appellant as:

(@)

(b)

(€)

a refugee under the 1951 Convention Relating to the Status of
Refugees (“the Refugee Convention” or “the Convention”)
(section 129); and

a protected person under the 1984 Convention Against Torture
(section 130); and

a protected person under the 1966 International Covenant on Civil
and Political Rights (“the ICCPR”) (section 131).
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[84] In determining whether the appellant is a refugee or a protected person, it is
necessary first to identify the facts against which the assessment is to be made.
That requires consideration of the credibility of the appellant’s account.

Credibility

[85] Considered alone, the appellant’s evidence was vague in some respects
and there were a number of inconsistencies in her evidence that gave rise to
concern. As a whole, the appellant’s evidence could be characterised as broad
and generalised, rather than specific and detailed. She could not remember when
she first heard of the threats to kill her, or even what the nature of the threats were
when first asked about the threats. Asked to explain why she had little recollection
of this, the appellant stated that she was more concerned about her appearance at
this time, and her perception that her face was disfigured, than anything else.

[86] The Tribunal also spent some time asking the appellant to explain why,
notwithstanding incessant death threats made against her, she would return to
Sri Lanka on four occasions having departed there and not report the threats to
the authorities. The fact that she would pursue a lengthy criminal matter against
AA, and yet not report the threats made throughout the process, seemed
incongruous. However, in the end, having heard the evidence of her three
witnesses — that was consistent and detailed in both core and peripheral respects
— having regard to the documentary evidence provided, and making allowances for
the appellant’s mental state (which the Tribunal elaborates on below), and the
different ways in which individuals respond to trauma, the Tribunal accepts the
entirety of the appellant’s account as credible.

[87] The Tribunal observed that the appellant had difficulty to remember not only
features of her claim, but matters relevant to her day to day life. Although she and
her husband gave evidence that she was suffering from depression, that her
general practitioner had prescribed her sleeping pills, referred her to counselling,
and that she had attended several counselling sessions, she could not recall the
name of the counsellor or organisation that they worked for. She could not even
remember when her mother came to visit her to look after her one-year-old twins,
or how long she stayed, despite the contemporary nature of these events.
Although there is no medical evidence conveying any concerns about the
appellant's memory or cognitive processing, the fact that the appellant had an
accident in which she was knocked unconscious, hospitalised and required
significant dental surgery is well-documented. The Tribunal also notes that the
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appellant has recently had a fall, hitting her head, in stressful circumstances that
involved her mother-in-law pushing her. This incident is recorded in the police
family harm report.

[88] The core of the appellant’s claim involves traumatic experiences (the
accident, sustained threats, arrest, assault and ill-treatment that she was
subjected to in detention where the appellant contemplated taking her own life.
These events have also taken place over a protracted period. The Tribunal is
cognisant that talking about traumatic incidents can trigger biological reactions
such as freeze, fight or flight, and return individuals to their state at the time of
traumatisation, in particular, for individuals who were in a state of dissociation at
the time and who did not receive professional support afterwards; E Nijenhuis,
O van der Hart and K Steele, “Trauma-Related Structural Dissociation of the
Personality” (2010) 52(1) Activitas Nervosa Superior 1-23.

[89] The Tribunal is also conscious that information coding, retention and
retrieval for memory is impacted by attentional disturbances and trauma and that
the area of the brain that regulates attention (the prefrontal cortex) is impacted
when the neural circuitry is activated through trauma; T van Veldhuizen “Effectief
horen in asielzaken: niet inperken maar uit laten weiden” (2017) 16 Journaal
Vreemdelingenrecht 48-58 [T van Veldhuizen, “Effective Hearing in Asylum Cases:
Not Restricting but Letting Elaborate” (2017) 16 Journal of Immigration Law 48]
cted in:. L Roels and L Casterleyn, Praktijkgids voor advocaten
Gendergerelateerde Procedures om Internationale Bescherming [Lawyer’s Guide
to Practice — Gender-Related Procedures for International Protection, Sexual and
Gender-Based Violence, Sexual Orientation and Gender Identity] (2023),
27 (“Roels and Casterleyn”); E Skinnider, United Nations Office on Drugs and
Crime (“UNODC”) Handbook for the Judiciary on Effective Criminal Justice
Responses to Gender-Based Violence Against Women and Girls (2019) 25, 26,
92.

[90] As explained by the United Nations High Commissioner for Refugees
(“UNHCR?”), traumatic memories are affected by “sensory coding, dissociation,
limited memory retention, amnesia, avoidance, and poor concentration”, see
UNHCR Beyond Proof: Credibility Assessment in EU Asylum Systems (Full
Report) (May 2013) at p61. Herlihy elaborates that traumatic memories “do not
have a time stamp, they do not have a context”, see expert interview with
Jane Herlihy for the Network of European Foundations — Alliance for Gender
Equality in Europe Project by NANSEN NGO, Brussels, Belgium on 17 October
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2022, reported in Roels and Casterleyn at p18. The fact that the retrieval of
memories is a process of reconstruction further complicates, and inconsistences
are frequent in traumatic memories; E Bloemen and R Mellink, “Ik Kan Niet Alles
Vertellen ...’ Asielzoekers Met Psychische Problemen in de Asielprocedure”
(2008) 11 Maandblad geestelijke volksgezondheid 890 [l Can’t Tell You
Everything ... Asylum Seekers with Mental Health Problems in the Asylum
Procedure” (2008) 11 Monthly Journal of Mental Health (2008)], cited in Roels and
Casterleyn, pp890, 894.

[91] Symptoms of depression also affect memory recall and cognition;
S AMoore and LA Zoellner, “Overgeneral Autobiographical Memory and
Traumatic Events” (2007) 133(3) Psychological Bulletin 419-437, at p421;
C Shilyansky, L.M. Williams, A Gyurak, A Harris, T Usherwood. and A Etkin,
“Effect of Antidepressant Treatment on Cognitive Impairments Associated with
Depression: A Randomised Longitudinal Study” (2016) 3(5) The Lancet.
Psychiatry, pp425-435.

[92] Moore and Zoellner helpfully explain at p421 that:

When instructed to describe specific memories, individuals with [Major Depressive
Disorder] instead tend to describe broader, more general categories of events
rather than a particular instance, even with repeated prompting. The
overgenerality effect, then, refers to the tendency to retrieve general memories
despite instructions to describe specific autobiographical events.

[93] Having regard to the above guidance, the Tribunal is satisfied that the lack
of detail, completeness and consistency in the appellant's account can be
explained by the traumatic encoding of experiences in her memory and her current
state of depression. Additionally, the Tribunal had the benefit of hearing from
three strong credible witnesses, and receiving corroborating documentary
evidence in relation to core aspects of the appellant’s claim including court and
medical documents, newspaper articles recording the shooting of EE and of his
affiliations, a video of the initial stages of an altercation between the appellant and
a police officer at the airport, evidence of changed flight times consistent with the
chronology of events, and a police safety order and family harm report. Therefore,
the Tribunal has no doubt that the account of the appellant to have been subjected
to a sustained campaign of threats to kill her following her pursuit for justice
against AA and the events and threats made by her in-laws is credible.
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Summary of relevant facts as found

[94] Having regard to the credibility assessment, the Tribunal summarises the
facts as found from the appellant’s case relevant to its evaluation of the risk to the
appellant in Sri Lanka, and other relevant issues, as follows:

[95] The appellant is a 29-year-old Sinhalese woman of the Buddhist faith who
was born in Z district, Sri Lanka. She is married to a Sinhalese husband, and they
share twin sons who are one year of age. Her parents and two brothers are
currently living in Australia. The appellant was the victim of a hit and run accident
in August 2016 and was knocked unconscious and required extensive, prolonged
dental interventions. The individual responsible, AA, was employed by a
prominent businessman, EE, with questionable underground/gang connections.
AA and his associates subjected the appellant to a campaign of threats to kill her
and rumours about her character, that continued after his court acquittal, and
neighbours have reported that individuals continue to monitor the family home
looking for her. The appellant’s arrest at the airport in December 2019, assault,
detention for seven days (in which she was denied adequate food and fluid) was
orchestrated by this individual. The appellant contemplated taking her own life
during this period.

[96] The appellant and her husband have also been threatened by his parents, a
cousin, and associates owing to conflict that arose between the families and the
appellant was pushed by her mother-in-law in January 2024 and sustained injuries
from this. In March 2024, the husband lodged a complaint against the cousin with
the Sri Lankan Commission to Investigate Allegations of Bribery or Corruption and
received a threatening call in relation to this matter.

[97] The appellant is suffering from depression and is attending counselling
sessions.

The Refugee Convention

[98] Section 129(1) of the Act provides that:

A person must be recognised as a refugee in accordance with this Act if he or she
is a refugee within the meaning of the Refugee Convention.

[99] Article 1A(2) of the Refugee Convention provides that a refugee is a person
who:

.. owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside
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the country of his nationality and is unable or, owing to such fear, is unwilling to
avail himself of the protection of that country; or who, not having a nationality and
being outside the country of his former habitual residence, is unable or, owing to
such fear, is unwilling to return to it.

[100] This requires the Tribunal to evaluate the reason why the appellant is
outside Sri Lanka and does not depend on her returnability there; see GD (China)
[2021] NZIPT 801793-794.

[101] In terms of Refugee Appeal No 70074 (17 September 1996), affirmed by
the Tribunal in DS (Iran) [2016] NZIPT 800788, at [213], as “the essential
distillation of the issues arising in the context of an inquiry into refugee status”, the
principal issues are:

(@) Objectively, on the facts as found, is there a real chance of the
appellant being persecuted in the country of nationality?

(b) If the answer is yes, is there a Convention reason for that
persecution?

[102] For the purposes of refugee determination, “being persecuted” requires
serious harm arising from the breach of internationally recognised human rights,
demonstrative of a failure of state protection — see DS (Iran) [2016] NZIPT
800788, at [114]-[130] and [177]-[183].

[103] In determining what is meant by “well-founded” in Article 1A(2) of the
Convention, the Tribunal adopts the approach in Chan v Minister for Immigration
and Ethnic Affairs (1989) 169 CLR 379, (1989) 87 ALR 412 (HCA), where it was
held that a fear of being persecuted is established as well-founded when there is a
real, as opposed to a remote or speculative, chance of it occurring. The standard
is entirely objective — see Refugee Appeal No 76044 (11 September 2008), at [57];
HX (China) [2023] NZIPT 802189 at [55]-[60].

Objectively, on the Facts as Found, is there a Real Chance of the Appellant
being Persecuted in Sri Lanka?

The international human rights engaged

[104] The appellant’s claim raises issues of the right to life (Article 6 of the
ICCPR) and to be free from torture or cruel, inhuman or degrading treatment or
punishment (Article 7 of the ICCPR).
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Relevant country information

[105] While the economic situation has now stabilised somewhat, Sri Lanka
experienced an unprecedented economic crisis in 2022 with hyperinflation,
shortages in essential items, and lengthy blackouts. The perceived economic
mismanagement by the Rajapaksas triggered political unrest and mass protests.
Mahinda Rajapaksa resigned in May 2022 and was replaced by five-time former
Prime Minister Ranil Wickremesinghe. Parliament elected him president with a
mandate to stabilise the economy and restore order; see Australian Department of
Foreign Affairs and Trade (DFAT) DFAT Country Information Report Sri Lanka
(2 May 2024) at p8; Human Rights Watch, World Report 2023 Sri Lanka Events of
2023 (11 January 2024). For a detailed outline of expert evidence on this crisis
and the precursors by the Tribunal, see HY (Sri Lanka) [2023] NZIPT 802106.

[106] The most recent United States Department of State 2023 Country Reports
on Human Rights Practices: Sri Lanka (22 April 2024) (“the 2024 USDOS report”)
observes, in its executive summary, a range of serious breaches of human rights
in Sri Lanka, including:

Significant human rights issues included credible reports of: arbitrary or unlawful
killings, including extrajudicial killings; torture or cruel, inhuman, or degrading
treatment or punishment by the government; harsh and life-threatening prison
conditions; arbitrary arrest or detention; serious problems with the independence of
the judiciary; transnational repression against individuals in another country;
arbitrary or unlawful interference with privacy; serious restrictions on freedom of
expression and media freedom, including violence and threats of violence against
journalists, unjustified arrests of journalists, and censorship; substantial
interference with the freedom of peaceful assembly and freedom of association,
including overly restrictive laws on the organization, funding, or operation of
nongovernmental organizations and civil society organizations; inability of citizens
to change their government peacefully through free and fair elections; serious
government corruption; serious government restrictions on or harassment of
domestic and international human rights organizations; extensive gender-based
violence, including domestic and intimate partner violence and sexual violence;
crimes involving violence targeting Hindus, Muslims, Christians, and Tamils; laws
criminalizing consensual same-sex sexual conduct between adults, even if the
laws were not enforced; and crimes involving violence or threats of violence
targeting lesbian, gay, bisexual, transgender, queer, or intersex persons.

The government took minimal steps to identify and punish officials who may have
committed human rights abuses.

[107] Corruption is widespread in Sri Lanka, occurring at all levels of government
and there are reports of close connections between politicians and government
officials and organised gangs in Sri Lanka. See, for example, T Bulathgama
“Organized Criminals Gangs in Sri Lanka & Its Impact on National Security”
Colombo Telegraph (7 December 2022):
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[W]hen it comes to organized criminal gangs in Sri Lanka, they get the patronage of
certain ill-motivated politicians. On certain occasions, those criminal gangs provide
security, financial support, commaodities and services for these politicians. On the
other hand, those certain ill-motivated politicians also offer security and support to
keep the underworld operating. Therefore, officials who fight against organized
criminal gangs faced various issues.

[108] Gangs are most prevalent in the Western and Southern Provinces in
Sri Lanka. Abeysinghe reports that criminal networks are a major problem in
Sri Lanka, with an escalation of organised crime following the economic recession
and resultant inflation, see A Abeysinghe “Crime Emergency in Sri Lanka as
Armed Gangs and Shootings Reach ‘Alarming Levels” PIME Asia News
(20 March 2024). He reports that there were some 32 shooting incidents reported
in the first months of 2024, where 21 persons were killed and 14 wounded. In
many cases, police action was hampered by political pressures in favour of gang
activities and their “bosses’ impunity”. Concerningly, he reports that, according to
his primary source, a senior police superintendent, criminal gangs provide security
and financial support to certain politicians, and that officials who fight against
organised criminal gangs face death threats, causing some senior officers who
investigated activities to leave the country.

[109] Access to firearms has become easier in post-war Sri Lanka, where military
retirees, deserters and even officers on active duty become hitmen for money.
Firearms that have been abandoned or lost during the conflict between the army
and LTTE, or stolen from military armouries, are being used in gang-related
shootings; K Warakapitiya “Underworld Crime Taking a Toll on Innocents,
Endangering Public Safety” The Sunday Times (17 March 2024).

[110] The Global Initiative Against Transnational Organised Crime records that
there were at least 30 known mafia-style groups operating in Sri Lanka in 2021,
see Global Initiative Against Transnational Organised Crime Global Organised
Crime Index Profile: Sri Lanka (2021) at p4. These are primarily narco-political
gangs operating in the south and west of the country.

Application to the facts

[111] The appellant has faced sustained harassment and threats from AA and his
associates since the hit and run incident in August 2016. He has been motivated
to pursue her for multiple reasons, including owing to her and her family opposing
bail to enable him to farewell his former employer and attend his funeral, and due
to her pursuing criminal proceedings against him for some six years. Near the
culmination of these proceedings, in which he was acquitted, the appellant was
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threatened that she would be killed within three days of a verdict being reached.
The appellant believed that the men refrained from killing her prior to this time as,
had they done so while criminal proceedings were underway, they would have
easily been attributed responsibility for this. Immediately following his acquittal,
AA rampaged the family home looking for the appellant. On hearing this, the
appellant and her husband made urgent arrangements to flee the country, that
included the husband changing his flight itinerary, and they returned to
New Zealand where they have remained since. Also fearing for their lives, the
appellant’s parents and her eldest brother and her wife departed Sri Lanka earlier
this year and are intending to remain living in Australia. The appellant no longer
has any family living at this time in Sri Lanka.

[112] The appellant and her witnesses explained how they have seen, in many
instances, revenge sought years after a triggering event in Sri Lanka. AA has
demonstrated sustained interest in the appellant over time. The Tribunal accepts
that he has a strong motive to cause the appellant serious harm and that he has
the means to do so. Country sources convey that his employer had a high profile
in the Z city, Z district area, [abridged]. The Tribunal accepts the account of the
appellant and her witnesses that these individuals were involved in corruption and
criminal and gang activity. As outlined above, country sources also convey the
rise in gang violence in Sri Lanka, exacerbated by the recent political and
economic crisis, and of their links to corrupt politicians and government officials.

[113] In these circumstances, the Tribunal is satisfied that there is a real chance
of the appellant being seriously injured or killed upon return to Sri Lanka at the
hands of AA or his associates in violation of her rights to be free from cruel,
inhuman or degrading treatment (Article 7 of the ICCPR) or punishment or
arbitrary deprivation of life (Article 6 of the ICCPR), and that there would not be
state protection available to her to reduce this risk below the real chance level.

[114] For these reasons the appellant has a well-founded fear of being
persecuted in Sri Lanka.

[115] Given these findings it is not necessary for the Tribunal to consider the
additional limb of the appellant’s claim to be in fear of serious harm at the hands of
her in-laws in Sri Lanka.
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Is there a Convention Reason for the Persecution?

[116] In order to be recognised as a refugee, a claimant must establish not only a
well-founded fear of being persecuted, but also that this predicament is linked to
one of the five Convention grounds. This requires that the Convention ground be
a contributing cause to the risk of being persecuted; see Refugee Appeal
No 72635 (6 September 2002) at [173].

[117] The overt or most apparent reasons for AA and his associates targeting the
appellant are criminal and retaliatory. AA seeks revenge against the appellant as
she opposed his bail and pursued a criminal process against him for years despite
his campaign of threats and intimidation against her. However, this personal
vendetta of AA is also positioned in the wider socio-political context of gender
inequality, patriarchy and systemic gender-based violence that persists in
SriLanka. AA has demonstrated links to gangs and corrupt police (who were
responsible for arresting, detaining and assaulting the appellant) and AA also
launched an attack on the appellant’s sexual propriety through spreading rumours
about her in the local community when she did not desist from her pursuit of
equality before the law and justice.

[118] The high incidence of sexual and gender based violence in Sri Lanka is
helpfully conveyed through the Sri Lankan Department of Census and Statistics
2019 Women’s Wellbeing Survey which revealed that one in four (24.9%) women
in Sri Lanka had experienced physical and/or sexual violence by a partner or a
non-partner, and that two in every five women (39.8%) had suffered physical,
sexual, emotional, and/or economic violence and/or controlling behaviours by a
partner; See Department of Census and Statistics Sri Lanka Women'’s Well-being
Survey — 2019: Findings from Sri Lanka’s first dedicated National Survey on
Violence against Women and Girls (October 2020). In addition, nearly half the
respondents (47.5%) agreed with the statement that “a man should show he is the
boss”, while 46.5% agreed that “a good wife obeys her husband even if she
disagrees”. Commenting on this survey, S Maduwage, Economynext, explains in
“Sri Lanka’s Violence Against Women is a Shadow Pandemic” (3 December 2020)
https://economynext.com that:

[tihese results point to the deeply ingrained sexism, internalised misogyny, and
patriarchal views that govern Sri Lankan society. Girls and women are taught from
a young age that men are superior to them and the role of a good wife is to be
subservient to her husband; therefore, they grow up believing that violence against
women by intimate partners or male family members are acceptable and a natural
part of family life. As they do not see it as a problem, they do not take action
against such violence, whether committed against themselves or women around
them.
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[119] D Sumuduni further explains in Understanding the Nature and Scope of
Patriarchy in Sri Lanka: How Does it Operate in the Institution of Marriage?
(St. Cloud State University, 2015) at p8, that in Sri Lanka:

[p]atriarchical attitudes have encouraged some social, cultural and religious views
of women being subordinate to men. These norms have discouraged how society
would look at women as independent and strong beings. The societal acceptance
of men being the dominant group had paved the way to gender based violence,
victimizing women physically and psychologically.

[120] The Tribunal has previously acknowledged the high incidence of violence
against women in Sri Lanka that takes place in “gender-based settings that
condone violence against women”; see HV (Sri Lanka) [2023] NZIPT 802088
at [79].

[121] In this case, the Tribunal finds that a contributing reason for AA’s campaign
against the appellant and intent to harm her is her gender as a woman. Over time,
in addition to his incessant threats to kill her, he has tried to impugn her reputation
by making derogatory comments about her with other men. The Tribunal finds
that AA’s actions including past threats and future plans to seriously harm her are
seen as permissible and to be acted upon due to the deeply engrained culture
present in Sri Lanka.

[122] The Tribunal also finds that the appellant’s political opinion (both actual and
imputed) is a further contributing reason for her plight. The appellant took a stand
in continuing her involvement in the criminal process notwithstanding the threats,
rumours of sexual impropriety, and her arrest, detention and assault, exhibiting her
unwillingness to be subordinated to a gender hierarchy. She resisted social and
cultural norms that perpetuate patriarchal gender bias subjecting women to the will
of men, and pursued her right to an effective legal remedy; see Article 8 of the
ICCPR. The Tribunal and its predecessor, the Refugee Status Appeals Authority
(RSAA) have found in previous cases that a woman’s assertion of her right to
autonomy and to control her life can be seen as a challenge to the unequal
distribution of power in society and may constitute a political opinion with
Convention nexus to the predicament of being persecuted; see Refugee Appeal
No 70644 (19 March 1998); AB (Malawi) [2015] NZIPT 800692; BC (Turkey)
[2018] NZIPT 801262.
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[123] The Tribunal accepts that what is political relates “to the power structures of
a given society that ultimately have the capacity, legitimately or otherwise, to
compel an individual or group to behave in a certain way through coercive means”;
see C Dauvergne “Toward a New Framework for Understanding Political Opinion”
(2016) 37(2) Michigan Journal of International Law at p297. The perpetrator in this
case belongs to a gang power structure that is aligned with corrupt police and
potentially other state actors, as country sources report links between gangs in the
south (in the appellant’s area of origin) and local politicians. The role these
individuals play in perpetuating patriarchy “connects seemingly private acts to the
broader distribution of power in society”; C Briddick Resisting Domestic Violence
(2024) International Journal of Refugee Law (advance access) at pl16 referring to
M Dempsey Prosecuting Domestic Violence: A Philosophical Analysis (Oxford
University Press, 2009).

[124] In conclusion, the Tribunal finds that the appellant has a well-founded fear
of being persecuted for the contributing convention reasons of her membership of
a particular social group that comprises her gender as a woman, and for her
political opinion.

Internal Protection Alternative

[125] The protection afforded by the Refugee Convention is not available to the
appellant if meaningful state protection is available to the appellant in a part of the
country.

[126] In BI (Afghanistan) [2018] NZIPT 801220 at [50], the Tribunal affirmed the
approach to the internal protection alternative issue articulated in Refugee Appeal
No 76044 (11 September 2008) where the contours of what constituted
‘meaningful’ domestic protection under this analysis were mapped. These are:

(@) That the proposed site of internal protection is accessible to the
individual. This requires that the access be practical, safe and legal.

(b)  That, in the proposed site of internal protection, there is no risk of
being persecuted for a Convention reason.

(©) That, in the proposed site of internal protection, there are no new
risks of being persecuted or of being exposed to other forms of
serious harm or of refoulement.
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(d)  That, in the proposed site of internal protection, basic norms of civil,
political and socio-economic rights will be provided by the state. In
this inquiry, reference is to be made to the human rights standards
suggested by the Refugee Convention itself.

[127] Furthermore, in any proposed site of internal protection alternative, the
appellant cannot be expected to forego their human rights to avoid the risk of
harm.

Application to the facts

[128] The appellant is being targeted by a person who has links to crime
syndicates in Z district. Their ties to state authorities have been exhibited through
the orchestrated arrest, detention and inhuman treatment that the appellant was
subjected to in December 2019. The Tribunal is satisfied that, in time, AA and his
associates would be able to learn of the appellant’'s whereabouts should she
attempt to relocate elsewhere, even if this were on the other side of Sri Lanka and
that she would not have available state protection. Given her past experiences,
she would likely be living in a state or heightened anticipation of harm through the
sustained campaign of threats, her imprisonment and assault, that would occasion
serious psychological harm to her in violation of her right to be free from cruel,
inhuman and degrading treatment or punishment. The Tribunal is not satisfied
that in the proposed site of internal protection the appellant would not face a real
chance of serious harm.

Conclusion on Claim to Refugee Status

[129] Accordingly, the appellant is a refugee.

Exclusion

[130] There is nothing in the evidence before the Tribunal that raises any issue
under Article 1F of the Refugee Convention.

Conclusion on Claim to Refugee Status

[131] For these reasons, the appellant is recognised as a refugee under
section 129(1) of the Act.
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Protected Person Status Under the Convention Against Torture and the
ICCPR

[132] By virtue of section 164 of the Act (the exceptions to which do not apply),
the appellant cannot be deported from New Zealand because she is recognised as
a refugee. This accords with New Zealand’s non-refoulement obligation under
Article 33 of the Refugee Convention. Accordingly, there are no substantial
grounds for believing that the appellant would be in danger of being subjected to
torture, arbitrary deprivation of life or cruel treatment if deported from New Zealand
(sections 130(1) and 131(1) and (6) of the Act).

[133] The appellant does not require protection under the Convention Against
Torture or the ICCPR. She is not a protected person within the meaning of
sections 130(1) or 131(1) of the Act.

CONCLUSION
[134] For the foregoing reasons, the Tribunal finds that the appellant:
(@) is a refugee within the meaning of the Refugee Convention;

(b) is not a protected person within the meaning of the Convention
Against Torture;

(c) is not a protected person within the meaning of the International
Covenant on Civil and Political Rights.

Order as to Abridgement of Parts of Research Copy and Depersonalisation

[135] The Tribunal is satisfied that publication of this decision beyond the parties
(and those to whom disclosure is permitted by section 151(2)(a), (b) or (c)) would
tend to identify the appellant and/or be likely to endanger the safety of the
appellant or others.

[136] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the
Tribunal orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant’'s name and any particulars likely to
lead to the identification of the appellant.
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[137] Further, pursuant to clause 19 of Schedule 2 of the Act, the Tribunal orders
that, until further order, paragraphs [10], [63], [80](a), [80](b), [81](a), [81](b) and
[112] (or portions thereof) are to be withheld from the research copy of this
decision. A gist of the redacted information may be recorded, but does not
constitute part of the Tribunal’s decision.

“S A Aitchison’”

S A Aitchison
Member
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