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DECISION
INTRODUCTION

[1] This is an appeal against a decision of a refugee and protection officer
declining to grant refugee status or protected person status to the appellant, a
citizen of China.

The Principal Issue on Appeal

[2] The appellant claims to have a well-founded fear of being persecuted or to
be in danger of being subjected to another qualifying form of harm from her former
husband, who was abusive towards her during and after their marriage. She also
claims to fear harm at the hands of her son, and her former husband’s extended
family members.

[3] The principal issue to be determined is whether the risk of the appellant
suffering harm reaches the required threshold.



[4] For the reasons that follow, the Tribunal finds that the risk of the appellant
suffering serious harm meets the required threshold. She is recognised as a
refugee.

[5] Given that the same claim is relied upon in respect of all limbs of the
appeal, it is appropriate to record it first.

THE APPELLANT’S CASE

[6] The account which follows is a summary of that given by the appellant at
the hearing, and in her earlier statements to the Refugee Status Unit (RSU). Itis
followed by summaries of the accounts of the appellant’s withesses (two siblings,
two cousins, and a friend) all of whom gave evidence at the hearing.

Evidence of the Appellant

[7] The appellant was born in Z village in Y province, China. She has an older
sister and a younger brother. Her parents were farmers. As a child, the appellant
was physically assaulted by her parents. She felt that she was their least favoured
child.

[8] The appellant attended a local primary school and left when she was about
14 years old. After some paid child-minding for a relative, she began working in a
factory. It was there that she met AA. He was a couple of years older than the
appellant and his family was one of the wealthiest families in the village. They
owned a vehicle contracting company.

[9] The appellant’'s parents wanted her to marry AA; the appellant did not.
When she objected, her father verbally abused her, and then assaulted her by
submerging her head in a river. Eventually, the appellant, at aged 17, was forced
to marry AA.

The appellant’s marriage

[10] The appellant moved to live with AA, his parents and his four siblings in
their family home in Z village. AA abused alcohol and had addictions to gambling
and prostitution. He would verbally and physically abuse the appellant and force
her to have sex with him. She was also treated badly by his family, especially by
her mother-in-law. She was deeply unhappy.



[11] In late 1989, the appellant gave birth, via caesarean section, to her first
child. After recovering from the procedure, she was told by her mother-in-law that
the child had been born with a defect and had been buried in a nearby farm prison.
The appellant believed the baby had been buried alive and that AA and his mother
had made no attempt to save the baby’s life. The appellant became terrified about
attending hospital after this event.

[12] Despite being warned by doctors to avoid pregnancy for some time, AA
forced the appellant to have sex with him soon after the birth of their first child.
The appellant became pregnant, and her son was born in 1991. Although she
hoped the arrival of the son would bring changes to her husband, this was not the
case as he continued to abuse her. His work was erratic because of his drinking
and gambling problems, and the appellant was responsible both for caring for the
son and the farming work which largely supported the family.

[13] Around 1995, the appellant and AA’s family all moved to a new home in
X town, close to their village. Several years later, the appellant and her husband
and son moved into a house of their own in the same town. AA continued to work
sporadically for his family business but would spend his time and the family’s
income on gambling and with prostitutes.

[14] AA continued to physically assault the appellant. He would also slap and
mistreat their son, making him kneel on a laundry board as punishment. However,
AA had the outward appearance of a nice person and was not violent towards
other members of his family or anyone else in the community.

[15] When the appellant attempted to report her husband’s abuse to the police,
nothing was done. On one occasion, the police visited and took a statement from
the appellant, but AA was never arrested or charged. The appellant believes that
his family status protected him from the police. The appellant became very
depressed and contemplated suicide.

[16] Adding to the appellant’s stress was the fact that AA’s family business
started having financial problems. He separated his part of the business from his
siblings but fell further into debt. Because he was not working much, the appellant
was obliged to repay his debts. There was no work in the area and the debt was
substantial. Eventually, the appellant felt that she had little choice but to make the
difficult decision to leave the area to find work and leave her son with AA.



Leaving Y province

[17] Around 2004, the appellant moved to W province. She lived there until
2018, when she came to New Zealand.

[18] In W province, with help from a relative, the appellant found work as a foot
masseuse and in reflexology. She then borrowed some money and established a
dry-cleaning business. Through her earnings, the appellant financially supported
her mother, husband and son back in X town, and was also able to repay AA’s
debts. AA did not work or earn much and would continually harass the appellant
for money, spending much of it on gambling.

[19] In 2006, when their son was about 15, the appellant and AA divorced. AA
asked the appellant to pay child support because it was her choice to divorce.
Despite wanting custody of their son, the appellant had no money or ability to fight
for it. She did not tell anyone, including her siblings and parents, about the divorce
for several years. She wanted to protect her son and she knew her parents would
be affected because they considered divorce shameful.

[20] The appellant’s son married and subsequently had two children. He and his
wife and children lived mostly with AA. The appellant continued to financially
support them all.

[21] Although they had divorced, and he had a new partner, AA considered the
appellant still “belonged” to him. When she began a relationship with a man in
W province, AA found out. He was very angry and threatened the appellant. The
appellant ended the relationship because of AA’s behaviour. She did not date in
China again.

[22] AA would sometimes travel to W province and harass the appellant for
money. He could be very loud and angry. Sometimes her son would also come to
see the appellant and ask for money.

Visits to Y province

[23] While she lived in W province, the appellant made regular visits (three or
four times a year) to X town to see her son. She would stay for a couple of weeks
in the house with the son and AA. During these visits, AA’s abuse continued. He
would slap the appellant’s face and regularly force her have sex with him. This
continued until the appellant left for New Zealand. She did not tell anyone about



these rapes or file a complaint with the police. She did not think they would do
anything.

[24] The appellant felt she had no choice but to stay with AA, despite the
ongoing abuse, if she wanted to spend time with her son. She could not stay with
her parents because they were unwell and still believed she was married. She
had few friends and, after spending all her money on repaying her husband’s
debts, could not afford to stay in a hotel or guest house.

Coming to New Zealand

[25] In 2018, the appellant visited a friend in New Zealand. The friend
encouraged her to come to New Zealand where she could find work as a
masseuse. The appellant liked the idea of leaving behind everything in China and
starting a new life. After she returned to China, she paid an agent and arrived in
September 2018.

[26] The appellant’s visa expired in December 2018. She has been unlawfully
present in New Zealand since then.

Relationship with BB

[27] After arriving in New Zealand, the appellant worked as a masseuse. She
met BB, a New Zealand citizen, and they began a relationship. He would give her
NZD500 per week, and she would save and send money back to her son in China.
Although the first two years of the relationship were happy, it became more volatile
after BB came under financial stress. They argued about the appellant’s struggles
to learn English and having massage clients at their home. The appellant would
get angry and throw things. BB was violent. He grabbed her arms so tightly it left
marks, he would shout loudly, and on one occasion, he strangled the appellant
until she could not breathe. The appellant did not report this abuse to the police
because she did not have a visa.

[28] BB became more obsessive and controlling, checking the appellant’s phone
every day, and getting angry when she spoke with her family or anyone in China.
Although he sought therapy to address his anger, the appellant ended the
relationship in July 2023.



[29] In September 2023, the appellant was interviewed by an Immigration
New Zealand compliance officer to assess her liability for deportation. The
following day, she lodged her refugee and protected person claim.

Current relationship with CC

[30] The appellant began a relationship with her current partner around
October 2023. They first met when he sought massage therapy for back pain. He
is from X province in China but has worked outside the country for 14 years. He
arrived in New Zealand in March 2023 and has a work visa valid for several years.
He remits money to China to repay debt and financially support his daughter who
is studying at university.

[31] When the appellant moved out of BB’s home, she called CC for help. Their
relationship started in October 2023 and they moved in together in
November 2023. She has met his mother and daughter over video calls. The
appellant considers CC to be a nice and kind person. He does not abuse her.
Although he has indicated he wants to marry, the appellant feels the relationship is
still too new.

Contact with family in China

[32] The appellant speaks regularly with her daughter-in-law (her son’s wife).
She has less contact with her son, who often has a “bad attitude” when he
messages her. She has noticed his quick temper and that he often has conflict
with his colleagues or employers. He does not have regular employment and
recently lost his job. He is not financially supported by AA. The appellant feels
that her son’s situation is her burden, so she continues to send him money.

[33] The appellant has not had any contact with AA since she left China. She
has blocked him on WeChat, although he sometimes “likes” a post she has made
on a Chinese TikTok-like social media site. She was told that he had a stroke in
2022 and, at the request of the son, has sent money to pay for AA’s health care
costs. She understands that AA was able to return to work after the stroke, but his
speech and behaviour patterns have changed. He does not receive any financial
support from his family. The appellant’s daughter-in-law also tells her that AA tries
to get money from her; the daughter-in-law recently asked the appellant for money
on behalf of AA so that he could purchase a vehicle.



[34] The appellant speaks with her mother, but conversations can be difficult as
her mother has dementia. The mother lives with the appellant’s brother, but the
appellant believes that her brother may be mistreating her mother.

Fear of harm in China

[35] The appellant fears abuse from AA in China because he would expect her
to live with him upon return. She has nowhere else she could live and she would
be expected to care for her son’s children, and contribute to her mother's care. A
friend has told her that although AA has had the occasional partner, he still hopes
the appellant will return to live with him.

[36] The appellant’s elder sister lives in X city where she moved more than
20 years ago. The sister lives with her husband and mother-in-law and works in a
clothing factory and her adult daughter lives in another city. The appellant speaks
to her sister around once a month, usually about issues to do with the care of their
mother. The appellant thinks she could stay for a few days with her sister, but not
long term.

[37] The appellant’s brother lives in Z village with his daughter, the daughter’'s
child and the appellant’'s mother. The brother’s wife died in 2023. The appellant
could not live with them because she fears her brother would hit her if he became
stressed or angry.

[38] The appellant could not return to W province because she does not know
anyone there anymore. Her hukou (household registration) is registered to AA’s
home in X town. She was only able to establish her business in W province
because she relied on her friend’s registration details.

[39] The appellant’s current partner would not accompany her to China. He will
remain in New Zealand to work and pay for his daughter’s university fees. Even if
he did come to China, she fears conflict in their relationship because she would
struggle to find employment and would have to care for her mother and son and
grandchildren, and her partner would have to support her. The appellant was not
sure if her partner could protect her from harm from AA.

[40] The appellant believes that domestic violence in China is widespread and
the police do not adequately protect women. One of her family members refused
to write a statement in support of her appeal because he did not want trouble from
AA.



[41] In China, it would be difficult for the appellant to find work, as she is now
aged in her 50s. When young university graduates cannot find employment, there
is little chance for a woman of her age. Her hands are now suffering from gout
and work as a massage therapist is much harder to find. She believes only menial
work would be available and this would not pay enough for her to survive and
support her son and her mother.

[42] Even if she was able to find work and an independent place to live, the
appellant believes that AA would continue to harass her for money and disturb her
life. The appellant feels that he will not let her go. The pressure for the appellant
to support everyone feels unbearable and makes her unable to sleep at night. In
China, she would be unable to afford to access mental health treatment.

[43] The appellant cannot bear the thought of returning to a place where she has
no money and no ability to find employment. She feels that she would “lose her
mind” if she had to live with her ex-husband.

Evidence of the Appellant’s Partner, CC

[44] CCis from X province in China. He arrived in New Zealand as the holder of
a work visa in March 2023. It is valid for three years, with the possibility of a
further two-year extension. He has lived outside of China for more than 12 years,
working in the construction industry in different countries. He is divorced for over
10 years and supports his daughter who is part-way through a medical degree.

[45] CC’s evidence of how he met the appellant and how their relationship
developed was consistent with her account. CC thinks his relationship with the
appellant is good. She is kind and they spend time together, go for walks, and
cook together. They are happy. He would like to get married. His mother and
daughter support this, and have met the appellant over video chat.

[46] The appellant has told CC that her ex-husband treated her very badly and
would beat her and curse at her, and always asked her for money.

[47] In China, CC believes that the appellant would have nowhere to live and
would be unable to find employment. She is older, has been out of China for
some time and has no connections. She is also in a poor mental state and this
would be worse in China. When they were divorced, her former husband
prevented her from having a boyfriend. He would continue to harass her for
money. If she refused, he would beat her — that is how life is in rural areas. If



she lived elsewhere (for example, with CC’s mother), AA would find her because
he does not want the appellant to have a boyfriend. Even though they have been
divorced for a long time, people do not change, and he would probably always be
abusive.

[48] CC would not return to live in China while he has a work visa for
New Zealand. He does not have a good education and comes from a rural area
where wages are low. He needs to support his daughter.

Evidence of the Appellant’s Brother, [...]

[49] The appellant’s brother gave evidence over audio-visual link (AVL). He
lives in Z village with his (and the appellant’'s) mother in his mother's home. His
adult daughter has moved away, and his wife died in 2023.

[50] The brother confirmed that the appellant had been subject to an arranged
marriage with AA who verbally and physically assaulted the appellant during their
marriage. When the brother was about 15 years old, he withessed AA beating the
appellant after he chased her to their parent's home. In the 1990s, nobody
thought to call the police about those types of things.

[51] Around 2008, AA became bankrupt and owed a lot of debt. He did not work
so the appellant had no choice but to find work in another city. Even there, AA
continued to call and verbally abuse the appellant. The brother did not know if the
appellant was abused when she returned to X town.

[52] The brother understands that the appellant does not want to return to China
because she thinks AA will beat her. She could stay with her brother for a short
time, but not long term, because, according to custom, she has been married, and
he has his own family. It would be difficult for her to find work, as she is now in her
50s and factories do not hire people her age, and in the current economy, it is very
hard to start a business.

[53] The brother understands that AA had a stroke a few years ago, but he
appeared normal when the brother saw him in 2023.

[54] The brother sees the appellant’'s son on holiday occasions when the son
comes to pay respects to his grandmother. The son lost his job in 2024 after he
had problems with his leg and it is not clear how he is supporting himself. The
brother thinks the appellant sometimes sends him money.
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Evidence of the Appellant’s Sister, [...]

[55] The appellant’s sister gave evidence over AVL. She lives in V province and
does not have regular contact with the appellant.

[56] The sister confirmed that the appellant was forced to marry AA by their
parents when she was just 17 years old and that he was abusive. The sister saw
the marks on the appellant’s body from the violence and knew that the appellant
sometimes needed medical treatment as a result. The family thought about
reporting this abuse to the police but felt AA’s family was too powerful for them to
complain. Also, the police would not interfere in family affairs.

[57] The sister confirmed the death of the appellant’s first-born child and the
abuse that the appellant suffered from AA. The appellant went to W province to
get away, but AA went there and abused her. He caused problems for her
customers and smashed up some of the equipment in her business.

[58] If the appellant returns to China, she will continue to be abused and violated
by AA. He had a personality and tendency towards family violence. The appellant
has no home where she could live alone, and living with a relative would not be a
long-term solution. Wherever she lives in China, AA would make trouble for her
because, according to what the son has told the sister, he still wants to have a
relationship with the appellant.

[59] The sister does not know if AA has work. He had a stroke and has issues
with his leg. The appellant’s son is currently not working.

[60] The sister works at a clothing factory. There would be no work for the
appellant there because it employs only 18-45 year olds (unless, like the sister,
they have worked for some time and have skills in the industry).

Evidence of the Appellant’s Cousin — DD
[61] The appellant’s cousin, DD gave evidence over AVL.

[62] DD is the son of the appellant's mother's brother. He now lives in
V province.

[63] DD confirmed that the appellant had suffered violence from AA although he
had never witnessed this himself. It was a fact acknowledged by the whole
extended family. When she left and went to W province, he continued to cause
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trouble for her business there. After they were divorced, they still shared a son,
and so the appellant needed to financially contribute to the son and the family. DD
did not know where the appellant stayed when she visited her son in X town.

[64] DD last saw AA about three or four years ago at a family gathering. He was
not aware if AA had any health issues. He has had further partners since the
divorce.

[65] The appellant decided to come to New Zealand because AA’s interference
and constant demands for money became too much to bear. She also had some
conflict with her son who also asked her for money.

[66] DD does not know what the appellant would do if she came back to China.
It would be difficult for someone her age and background to find employment. She
has no house where she could live except with AA and her son. His personality
will not change so he will continue to pressure her and, because they share a child
together, she cannot escape. There is a cultural duty for her to continue to
financially support her son and ex-husband and he will continue to demand that
support, which the cousins considers as a form of abuse. However, the police
would see this as a family affair and not want to be involved.

[67] Although the appellant could live with family members for a short time, in
reality, it is not possible for her to live with them for the long term. It might be
possible for her to live independently or remarry.

Evidence of the Appellant’s Cousin — EE

[68] The appellant’s cousin, EE gave evidence over AVL. She is the daughter of
the appellant’s mother’s brother (and sister of DD).

[69] EE was born in Z village and now lives in W province. She confirmed the
appellant was often scolded and beaten by her parents when she was young and
had to drop out of school to work as a nanny to support her family. She was then
forced to marry AA because he came from a wealthy family. He was abusive
towards her, and she left to find work elsewhere. Although EE never saw him
abuse the appellant, at family gatherings it was often talked about, and she knew
that other relatives had taken the appellant for medical treatment after she had
been beaten. EE helped the appellant when she first moved to W province.

[70] EE last saw AA many years ago at a funeral. She has heard he has had
girlfriends. He suffered a stroke and cannot work, but it is not clear how he
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supports himself. Although he used to be wealthy, his gambling and alcohol
indulgences have wasted it all.

[71] If the appellant returns to China, she will have no choice but to live with AA
because she has no other house to live in. She has no financial means to live
independently; it would be very difficult for her to find work to pay for
accommodation as wages are very low and she has no money to start a business
in her 50s. Her son will want her to care for his children in the home. She would
not feel safe in China and her ex-husband may physically abuse her. Even if she
lived separately, she would be worried about him harassing her. Although they
are divorced, his personality is such that he has continued to make trouble for her
and demand money. She would have to maintain contact because of her son and
grandson who live in the house. It was impractical for the appellant to live
long term with a friend or relative as they all had their own lives. In contrast, she is
safe from AA outside of China.

Evidence of the Appellant’s Former Classmate — FF

[72] FF gave evidence over AVL. He attended primary school with the appellant
in Z village. They lost contact after she was married, but re-established contact in
2023.

[73] FF confirmed the appellant’s arranged marriage to AA and that he was a
man of “bad habits” — drinking, using prostitutes and being idle — and that he
would physically and verbally abuse her. Although he did not witness it, FF saw
the appellant in the village with a swollen and injured face, and heard from others
that she had been beaten by AA.

[74] The appellant had no choice but to leave and find work to support the
family. AA followed her and made trouble for her there, and so they divorced.

[75] If the appellant returned to China, she would have nowhere to live except
with AA. She’s in her 50s and has no other home. She could not live with a
sibling as they all had their own lives. Factories would not accept someone in their
50s, and it would be hard to find work. While it was difficult to say if AA would
continue to be physically abusive to the appellant, FF had heard from people in the
village that his personality was the same.
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Psychological Report — Dr Helen Tsui

[76] The appellant also provided the Tribunal with a psychological assessment
report (13 July 2024) from Dr Helen Tsui.

[77] The report concluded the appellant meets the diagnostic criteria of
post-traumatic stress disorder (PTSD) and a major depressive disorder with
anxious distress. It notes that her ability to give evidence could be impacted and
advises that consideration be given to the way in which she gave her evidence.

[78] The report recorded that the appellant had experienced physical abuse from
her own father. She was then physically and verbally abused during her marriage
to AA who would hit, slap and kick her. After their divorce, he apparently sought
psychiatric assistance for his anger issues. They maintained contact because of
the son. She reluctantly provided him money about four years ago, out of concern
for her son’s welfare. He has taunted her about finding a new partner and about
his close relationship with her mother.

[79] The appellant was wary of returning to China because she feared her
ex-husband would locate her. She felt her only option would be to live with AA,
which she would find unbearable. He and her son both had impulsive tempers
and she worried one or both would verbally abuse her or throw objects at her. She
worried about her lack of income, and her mother’s poor state of health. She
could not live with her brother and mother as she could not contribute financially to
the household.

[80] The psychologist commented on the appellant's “complex behaviour”
towards AA, noting that her continued desire to help and support him could
potentially be a sign of trauma bonding. This was a psychological phenomenon
when an abuse victim develops an emotional attachment to their abuser,
characterised by feelings of loyalty, dependency or a need to please, even after
the relationship has ended. The psychologist noted that the appellant continued to
live with AA to help care for their child, and gave him money, even after the
divorce. This behaviour could also be influenced by cultural expectations of norms
regarding Chinese society which may compel her to maintain a relationship with
her ex-husband and concern for her son a significant motivator. The ex-husband’s
debt had also created financial entanglements.

[B1] The abuse the appellant had suffered may have contributed to low
self-esteem and feelings of worthlessness, which could make it difficult for her to
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establish boundaries in future relationships. Her diagnosis of PTSD and
depressive disorder contributed to the complexity of her behaviour towards her
ex-husband.

[82] The psychologist noted that a return to China would be a re-exposure to
trauma for the appellant. In China, her fear of further abuse could have profound
psychological impacts, especially given her existing mental health conditions.
Living in fear of further mistreatment from her ex-husband could contribute to
heightened levels of depression and anxiety, low self-esteem and self, and
difficulties in trusting others and forming healthy relationships. The psychologist
concluded:

[The appellant] has a history of domestic violence, financial stress, and
psychological distress. She has struggled with insomnia, memory lapses, and
feelings of dysphoria, which have impacted her overall well-being. Her family
dynamics have been marked by conflict and abuse, contributing to her
psychological distress and emotional instability.

There are several risk factors present in [the appellant’s] situation, including her
history of domestic violence, ongoing psychological distress, and feelings of
isolation. Her struggles with insomnia and memory lapses further compound her
challenges, impacting her ability to function optimally. Additionally, her limited
social support and strained family relationships pose ongoing risks to her mental
and emotional well-being.

. If [the appellant] were to face deportation, it could have significant and
potentially detrimental effects on her mental health, considering her history of
trauma, potential mental health conditions and the fear of returning to a potentially
abusive environment.

Other Material and Submissions Received

[83] The appellant lodged her appeal on 23 April 2024. The Tribunal received
the appellant’'s RSU file, including its written decision (17 April 2024). Counsel
provided written opening submissions (13 September 2024) and the following
documents in support of the appellant’s claim:

(@) a copy of the psychologist’s report from Dr Tsui (13 July 2024);
(b)  an updated statement from the appellant (16 September 2024); and

(c) a bundle of country information, mainly newspaper articles,
concerning incidents of domestic and family violence in China.

[84] On 14 October 2024, counsel provided a re-translated copy of the brother’s
statement and a copy of his identification document; and witness statements from
the appellant’s sister (1 October 2024), two cousins (17 September 2024 and
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11 October 2024), and classmate (1 October 2024). She also provided copies of
WeChat messages between the appellant and BB.

ASSESSMENT

[85] Under section 198 of the Immigration Act 2009 (the Act), on an appeal
under section 194(1)(c) the Tribunal must determine (in this order) whether to
recognise the appellant as:

(@) a refugee under the 1951 Convention Relating to the Status of
Refugees (the Refugee Convention or the Convention) (section 129);
and

(b) a protected person under the 1984 Convention Against Torture
(section 130); and

(c) a protected person under the 1966 International Covenant on Civil
and Political Rights (the ICCPR) (section 131).

[86] In relation to a claim to be recognised as a protected person,
section 198(1)(c) of the Act requires that the Tribunal must also determine matters
analogous to the Article 1F exclusion clause in the Refugee Convention. In this
appeal, no exclusion issues arise.

[87] In determining whether the appellant is a refugee or a protected person, it is
necessary first to identify the facts against which the assessment is to be made.
That requires consideration of the credibility of the appellant’s account.

Credibility

[88] The Tribunal accepts the accounts of the appellant and the witnesses,

including the psychologist’s report provided by Dr Tsui.

The Refugee Convention

[89] Section 129(1) of the Act provides that:

A person must be recognised as a refugee in accordance with this Act if he or she
is a refugee within the meaning of the Refugee Convention.
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[90] Article 1A(2) of the Refugee Convention provides that a refugee is a person
who:

.. owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside
the country of his nationality and is unable or, owing to such fear, is unwilling to
avail himself of the protection of that country; or who, not having a nationality and
being outside the country of his former habitual residence, is unable or, owing to
such fear, is unwilling to return to it.

[91] This requires the Tribunal to evaluate the reason why the appellant is
outside China and does not depend on her returnability there; see GD (China)
[2021] NZIPT 801793-794.

[92] In terms of Refugee Appeal No 70074 (17 September 1996), affirmed by
the Tribunal in DS (Iran) [2016] NZIPT 800788, at [213], the principal issues are:

(@) Objectively, on the facts as found, is there a real chance of the
appellant being persecuted in the country of nationality?

(b) If the answer is yes, is there a Convention reason for that
persecution?

[93] For the purposes of refugee determination, “being persecuted” requires
serious harm arising from the breach of internationally recognised human rights,
demonstrative of a failure of state protection; see DS (lran) [2016] NZIPT 800788,
at [114]-[130] and [177]-[183].

[94] In determining what is meant by “well-founded” in Article 1A(2) of the
Convention, the Tribunal adopts the approach in Chan v Minister for Immigration
and Ethnic Affairs (1989) 169 CLR 379, where it was held that a fear of being
persecuted is established as well-founded when there is a real, as opposed to a
remote or speculative, chance of it occurring. The standard is entirely objective;
see Refugee Appeal No 76044 (11 September 2008), at [57]; and HX (China)
[2023] NZIPT 802189 at [55]-[60].

Objectively, on the Facts as Found, is There a Real Chance of the Appellant
Being Persecuted in China?

[95] The appellant fears that she will be subjected to harm in China from her
former husband who abused her throughout their marriage and after their divorce.
She feels that she has nowhere else where she can live except in his house,
where her son and his family also live, and there she will be subjected to harm.
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The international human rights engaged

[96] The core human right that is relevant to this appeal is the right to be free
from cruel, inhuman or degrading treatment or punishment; Article 7 of the ICCPR.

Intimate partner violence and trauma

[97] The World Health Organisation defines intimate partner violence as
“[blehaviour by an intimate partner or ex-partner that causes physical, sexual or
psychological harm, including physical aggression, sexual coercion, psychological
abuse and controlling behaviours”; World Health Organisation Violence Against
Women (25 March 2024).

[98] In a recent article by S Aitchison, “The Temporality of Intimate Partner
Violence — How an Understanding of Time and Gendered Threats can Foster
Protection-Positive Outcomes” (2024) 43(1) Refugee Survey Quarterly 73, the
author explains how intimate partner violence is rarely isolated or episodic. Most
often, it is chronic and systemic and should be seen as a course of conduct or a
continuum of behaviour. It results in significant, long-lasting harm and trauma and
can include PTSD and other psychological conditions, and the corrosion of a
sense of self such that sufferers generate “insular and subordinate ways of living”.

[99] Aitchison also observes how such violence and trauma can then form part
of a victim’s “overall life trajectory”. She cites research which recognises that
exposure to trauma early in life can trigger “a cascade of biological changes and
stress responses” affecting brain development and increasing a person’s
vulnerability to interpersonal violence as an adult. She concludes:

The cumulative, progressive nature of violence needs to be appreciated. Victims
of domestic and intimate partner violence may face repeat and new harms,
stemming from their vulnerability to violence, that cascade into the future. Family
commitments and legal processes may force victims into the orbit of their
perpetrator long after a relationship has ended. They may encounter
discrimination, ostracism, and stigma in their communities, with spiralling effects for
their mental health and capacity for living. This can impact choices in terms of
future relationships, rendering victims vulnerable to ongoing harm.

Domestic and intimate partner violence in China

[100] A useful summary of relevant factors regarding domestic violence in China
is contained in Y Song et al “Cultural or Institutional? Contextual Effects on
Domestic Violence Against Women in Rural China” (2021) 36 Journal of Family
Violence 643. At p643, Song summarises (citations omitted):
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Domestic violence against women is an enduring public health issue and social
problem worldwide. Evidence has shown that it has detrimental effects on victims’
physical, mental, and sexual health, endangering the wellbeing of individuals and
the stability of families, communities, and societies. As in other countries, the
prevalence of domestic violence in China cannot be ignored. A nationwide survey
conducted by the All-China Women Federation showed that more than a quarter of
women have suffered domestic violence at least once in their lifetime, although a
number of offences may go unreported. Domestic violence against women in rural
China is more serious than in urban areas due to patriarchal traditions and gender
inequality.

[101] Song’s article outlines the patrilineal and hierarchal nature of Chinese
society and the obedience that women are expected to display to their husbands,
at p644.

The patrilineal system is the foundation of traditional Chinese family and gender
relations. Embedded within the agricultural mode of production, the emphasis of
male lineage endowed men with more authority in the family and entitled them to
inherit family wealth, whilst married women were considered as their parents’ and
then their husbands’ property. Confucian ethics further codify the unequal gender
relations via the ‘three obediences’, in which a woman should submit to her father
when unmarried, husband, then son when her husband passes away, [which]
constitutes the basic moral principle for women. This traditional social code
somewhat justifies husbands’ rights to discipline their wives and dismisses wife
beating as a crime.

[102] Song also notes that conjugal relationships are considered to be within the
“private sphere” in China, with limited space for intervention. Chinese proverbs
and beliefs depict family violence as normal and downplay its seriousness. An
emphasis on “family harmony” and “saving face” obliges women to tolerate abuse
for unity and reputation of their family and discourages the reporting of abuse.

[103] Song, at p644, records that although there have been government and
institutional efforts to combat domestic violence since the 1990s, it was not until
2015 that the anti-domestic violence law was enacted. In that law, for the first
time, domestic violence was clearly defined as not only physical and psychological
abuse and included other forms of violence (verbal abuse and restriction on
freedom). It also provided national guidelines for punishment and prevention.
Since then, other policies and public services have been created to implement
policy and promote gender equality, mainly run through the All-China Women
Federation (ACWF) as a state body with reach down to every village.

[104] However, there has been a lack of empirical research around the
effectiveness of the ACWF’s role in protecting women’s rights. Song observes
that, from a feminist perspective, violence against women is an explicit expression
of patriarchal dominance; although “wife beating” is no longer legal in most
countries, it persists in China because patriarchal norms continuously shape
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people’s relationships and behaviours. Song’s research concludes, at p653
(emphasis added):

After examining the role of cultural and institutional factors with the sensitivity
analysis, this study suggests that changing rigid gender norms should be
positioned at the center of domestic violence prevention. Though formal
institutions are enforced by authorities, their efficacy depends heavily on how they
are implemented and perceived by local people, which is highly moderated by
attitudes and values. Ultimately, the overarching cause of domestic violence lies in
the norm of male entitlement over women, which condones violence against them.
In this light, our findings suggest that both local and state-led efforts are needed to
lead a normative change towards gender equality.

[105] While the 2015 domestic violence legislation referred to in Song’s article
was hailed as landmark legislation, it failed to address marital rape, leaving China
one of just 10 countries which has not criminalised rape in marriage. One reason
posited for this is that violations of the domestic violence law are civil, not criminal,
which downplays the severity (and penalties) of such offences. Cultural attitudes
also contribute to domestic violence being seen as a private, family matter;
H Feldshuh “Marital Rape: A Crimes Left Unseen and Unspoken in the Chinese
Legal System” The Diplomat (8 December 2018).

[106] Recent country information indicates that family violence remains a
significant problem in China. The United States Department of State
2023 Country Report on Human Rights Practices: China (24 April 2024)
summarises, at pp63—-64:

Domestic violence remained a significant problem. Some scholars said victims
were encouraged to attempt to resolve domestic violence through mediation.
Societal sentiment that domestic violence was a personal, private matter
contributed to underreporting and inaction by authorities when women faced
violence at home. The law defined domestic violence as a civil, rather than a
criminal, offense. The web publication Sixth Tone reported in 2019 that 25 percent
of families had experienced domestic violence; more recent data were not
available. The government did not effectively enforce laws against rape and
domestic violence.

The government supported shelters for survivors of domestic violence and some
courts provided protections to survivors, including through protective orders
prohibiting a perpetrator of domestic violence from coming near a survivor.
Nonetheless, official assistance did not always reach survivors and public security
forces often ignored domestic violence. Legal aid institutions working to provide
counseling and defense to survivors of domestic violence were often pressured to
suspend public activities and cease all forms of policy advocacy, an area that was
reserved only for government-sponsored organizations.

[107] An article by Z Su et al “What Family Affair? Domestic Violence Awareness
in China” Frontiers in Public Health (4 March 2022) concluded:
The study findings show that categorizing domestic violence as a ‘family affair’ is a

key barrier to domestic violence research development in China—an incremental
hindrance that prevents the public and policymakers from understanding the full
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scale and scope of domestic violence in China. In addition to abusers, witnesses,
and victims, even law enforcement in China often dismisses domestic violence
crimes as ‘family affairs’ that resides outside the reach and realm of the law. The
results indicated that mistreating domestic violence crimes as ‘family affairs’ is a
vital manifestation of the deep-rooted cultural influences in China, ranging from
traditional Confucian beliefs in social harmony.

[108] The same article, at p2, cites a 2021 study of 623 police officers in China,
which found that 46.5 per cent of officers were likely not to make arrests of
domestic violence abusers, regardless of the severity of the violence: K Lin et al
“Chinese Police Officers’ Attitudes Toward Domestic Interventions: Do Training
and Knowledge of the Anti-Domestic Violence Law Matter?” (2021) 31(7) Policing
and Society 878

[109] The Australian Department of Foreign Affairs and Trade (DFAT)
DFAT Country Information Report: People’s Republic of China (22 December
2021) (the DFAT report) confirms this view. At paras 3.111-3.114, the report
confirms that domestic violence is common but often underreported in China
because of traditional values of family harmony and a view that family matters are
private. The domestic violence legislation (which took effect in March 2016)
introduced greater protections for women including legal assistance, shelters and
protection orders, but its application has been uneven across provinces. Although
Chinese police claim that thousands of incidents have been investigated and
thousands of women protected under the law, there are also reports of judges and
police officers not being well trained and of police ignoring complaints. The
traditional idea of marriage being the ‘bedrock’ of society means that police and
courts may not take complaints of violence seriously.

[110] The DFAT report concludes, at para 3.116, that although women may be
able to relocate elsewhere to escape from domestic violence, in doing so, they
would lose their social and family support networks. While state protection may be
available, it is not guaranteed.

Employment for over-50s

[111] Currently, the statutory retirement age in China for men is 60, for women in
managerial positions it is 55 years old, and for “ordinary female workers” it is
50 years old. New legislation, to be enacted in January 2025, will progressively
increase this over the next 15 years to 63 for men, and 58 and 55 years
respectively for women; V Wang “China Raises Retirement Age for the First Time
Since the 1950s” New York Times (13 September 2024).
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[112] Information illustrates the difficulty for many workers aged over 50 in finding
employment. In S Yu “Work Until | Die’: China’s Over-50s Cut Out of Job Market
in Economic Recovery” Financial Times (2 April 2023), the author describes how
older migrant workers have been left behind by the post-COVID-19 economic
recovery. It describes how employers are prioritising younger workers for the few
low-skill manufacturing jobs on offer, while higher-paying positions remain out of
reach. China’s unequal social safety net, with a large gap between rural and
urban pensions, has forced retirement-age migrants to keep working, with many
taking on menial jobs to make ends meet. Factories had set age limits at 40 and
below, while some staffing agencies said low-skilled workers above 45 years old
had “zero” chance of landing a full-time role. The article goes on:

Locked out of full-time manufacturing jobs, many older workers have turned to
industries known for harsh conditions, notably construction. ... Older workers also
disproportionately lack advanced education and skills that would allow them to
transition into higher-paid or lower-intensity work as they age. ... Insufficient social
security coverage — coupled with minimal savings — has kept many retirement-
age labourers in the workforce, often in casual, low-paying jobs.

[113] Similar information is set out in T Wang et al “In Rapidly Ageing China,
Millions of Migrant Workers Can't Afford to Retire” Reuters (9 May 2024), which
describes how many people approaching, or at, retirement age now face a sharp
late-life drop in living standards as they struggle to find employment in the cities, or
must return to rural life, where there are few health and social services, and
subsist on a pension of RMB123 (NZD29) per month.

Assessment of Risk of Harm

[114] The Tribunal takes the view that the appellant’s predicament and the risk of
future harm that she faces must be viewed in light of her past experiences. These
include the fact that she was physically abused by her parents, that she was
forced into a marriage when still a child at 17, and that, for the 19 years she was
legally married to AA, he perpetrated verbal, physical and sexual abuse against
her. Her evidence of the abuse was corroborated by her witnesses, most of whom
had witnessed the violence (or the effects of such violence) during the marriage.

[115] Following the end of the marriage in 2006, the appellant continued to suffer
the impact of AA’s controlling behaviour, as he pursued her to another province,
threatened her when she tried to start a new relationship, and regularly raped her
whenever she returned to see their son and she stayed at the family home. This
“continuum of behaviour”, as Aitchison would term it, continued until 2018 when
the appellant left China. The Tribunal finds that the appellant has been the victim
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of serious intimate partner violence for over 33 years, despite being legally
separated from AA and largely living apart from him between 2004 and 2018.

[116] The country information outlined above is consistent with the appellant’s
experience in China with respect to the patrilineal view of women as subordinate
to men, and the heavy onus on women, especially in rural areas, to endure
domestic violence as part of “family harmony” and avoid causing disruption by
involving public authorities. The appellant’'s and her witnesses’ evidence
confirmed that all of her family members were aware of the abuse she endured,
but few saw the police as providing any effective means of protection. Moreover,
for much of the relevant period when the appellant was suffering abuse, China’s
domestic violence legal framework was deficient, although it has improved
somewhat since the implementation of specific legislation in 2016.

[117] The Tribunal also considers relevant the financial inter-dependence
between the appellant and AA and the son. The appellant has, for much of her
life, been the primary financial provider for both her son and AA who continue to
live in the same home. Their ongoing and repeated requests for money, and the
appellant’s perceived obligation to assist them, illustrate the interconnected
relationships and the difficulty the appellant has in extracting herself from ongoing
abuse. In China, cultural expectations also suggest that she would be expected to
live with her son to provide care to her son’s children.

[118] Also of relevance is the abuse that the appellant endured in New Zealand
from BB, who demonstrated coercive and controlling behaviour and serious
violence against the appellant. In this respect, the pattern of intimate partner
violence the appellant experienced in China continued in New Zealand, likely
because of the impact of the previous patterns of harm.

[119] The Tribunal accepts the evidence of the psychologist, that the appellant
suffers from PTSD and major depressive disorder with anxious distress and those
conditions make her additionally vulnerable to harm from AA. It also accepts the
psychologist’s observations about the potential of “trauma bonding” in terms of the
complex relationship the appellant has with her former husband, alongside the
cultural expectations regarding family obligations in Chinese society. This
includes AA’s continued efforts, through the son, to obtain money and financial
assistance from the appellant, even from overseas.

[120] The Tribunal considers that, if the appellant returned to live with AA and
their son, there is a real chance that she would be subjected to serious harm. The
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patterns of behaviour by AA have been entrenched over decades. He continued
to violate and abuse the appellant when she visited X town long after their official
marriage ended. The Tribunal finds that, if she was to live in the same home as
AA, those same abusive patterns would reoccur and there is a real chance she
would be subjected to serious harm by him.

[121] The question then becomes whether the appellant could avoid or militate
the risk of such harm by living elsewhere. On the face of it, the appellant was able
to leave X town, obtain a divorce, and live in W province for 14 years. It is
arguable that she could avoid harm by choosing not to return to the home with AA
and instead to live independently or with relatives.

[122] However, the evidence presents a more nuanced picture. First, the
appellant’s hukou is registered at AA’s home. The issue has been addressed by
the Tribunal in other appeals, including recently in IR (China) [2024] NZIPT
802191-193, where it was noted at [124] that “it appears that it is important for
Chinese citizens to have a hukou for where they live in order to obtain access to
public benefits and services” but that, for people to move to different areas in
China, there could be difficulties in obtaining a “moving permit” which would then
allow for a new hukou to be issued; see [124]-[131]. The appellant was able to
live in W province without apparent difficulty, but could not establish her business
there without assistance from someone with registration in that city.

[123] The appellant's situation and specific characteristics also make living
elsewhere difficult. Her family members have indicated that she could not live with
them for any extended period of time. Her current partner has no intention of
returning to China while he has the ability to work in New Zealand, and would not
return with her. She has no savings to rent a home, and the country information
indicates that her chances of finding employment at above the retirement age, are
low. She has been diagnosed with PTSD and major depressive disorder, which
will further affect her ability to find work and thereby support herself independently.
Further, as the psychologist’s report indicated, living in apprehension of further
abuse from her ex-husband, yet bonded to him through the trauma she has
suffered, will further exacerbate her existing mental health conditions.

[124] The Tribunal finds that, even if the appellant was initially able to stay with a
relative, this would not be a long-term solution. AA will learn of her return through
the son and his (AA’s) pattern of past behaviour and continued efforts to obtain
money from the appellant indicates that he will continue to harass and pressure
the appellant. Her precarious financial predicament, cultural expectations as to
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her commitment to her son and his children, and the trauma bonding that has
occurred make a return to the “family home” likely, putting her at risk of serious
harm. Once living there, the appellant would be subjected to the same pattern of
physical, sexual and psychological abuse that she previously endured when living
under the same roof as AA.

[125] The Tribunal finds that sufficient state protection does not exist in China,
such that it would reduce the risk to the appellant below that of a real chance.
Although improved in recent years, the country information outlined above
indicates that the legal domestic violence framework, and its implementation by
police (especially in rural areas) is far from comprehensive.

[126] The appellant has been subjected to decades of cruel, inhuman or
degrading treatment from AA in breach of her rights under Article 7 of the ICCPR.
The Tribunal finds that there is a real chance that this will occur in the future.
Accordingly, the Tribunal finds that the appellant has a well-founded fear of being
persecuted in China.

Is there a Convention Reason for the Persecution?

[127] In order to be recognised as a refugee, a claimant must establish not only a
well-founded fear of being persecuted, but also that this predicament is linked to
one of the five Convention grounds. This requires that the Convention ground be
a contributing cause to the risk of being persecuted; see Refugee Appeal
No 72635 (6 September 2002) at [173].

[128] As the country information outlined above demonstrates, violence towards
women in the family context in China is partly a product of entrenched cultural and
societal attitudes driven by patriarchal norms designed to subjugate women and
confine them to fixed roles within society and within the family unit. The same
patriarchal norms and attitudes which allow men to exert dominance over women
(including through domestic violence) also help to explain why the state protection
mechanisms to protect women and prevent violence are incomplete and
inconsistently implemented.

[129] In a society which seeks to subjugate women to a ‘second-class’ or inferior
status in order to control or modify their behaviour within the family or within
society more generally, it is appropriate to have regard to the imbalance of power
and the reasons for it. As noted in Refugee Appeal No 76044 (11 September
2008), at [84] and [87]:
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[84] Account must also be taken of how power is distributed and exercised in
the particular society. The political opinion ground must be oriented to reflect the
reality of women’s experiences and the way in which gender is constructed in the
specific geographical, historical, political and socio-cultural context of the country
of origin. In the particular context, a woman’s actual or implied assertion of her
right to autonomy and the right to control her own life may be seen as a challenge
to the unequal distribution of power in her society and the structures which
underpin that inequality.

[87] Finally, in the refugee determination process it must be remembered that
the construction of gender identity occurs in specific geographical, historical,
political and socio-cultural contexts. It is these contexts which provide the answer
to the question whether the risk of being persecuted is for reason of political
opinion, not an abstract notion of how ‘political opinion’ is to be defined. See
further Heaven Crawley, ‘Gender, 38 Persecution and the Concept of Politics in the
Asylum Determination Process’ (2000) 9 Forced Migration Review 17.

[130] More recently, the Tribunal notes the decision of the Tribunal,
IW (Sri Lanka) [2024] NZIPT 802312, and C Briddick’s article, “Resisting Domestic
Violence” (2024) 38(1-2) International Journal of Refugee Law 106, at p106.

[131] Briddick considers work by Madden Dempsey about the conceptual nature
of domestic violence, alongside legal analysis by Dauvergne about the convention
ground of political opinion; see M Madden Dempsey Prosecuting Domestic
Violence: A Philosophical Analysis (Oxford University Press, 2009); and
C Dauvergne “Toward a New Framework for Understanding Political Opinion”
(2016) 37 Michigan Journal of International Law 243.

[132] Briddick cites Madden Dempsey for the notion that “it is the role some forms
of violence play in perpetuating patriarchy that politicises the domestic realm and
connects seemingly private acts to the broader distribution of power in society”;
at p121. Briddick concludes that recognising the role of domestic violence in
women’s subordination, and vindicating women’s resistance to it, requires decision
makers to address both the particular social group and political opinion grounds.

[133] The pervasive nature of gendered domestic violence against women in
China, the role of the state in providing impunity by failing to adequately protect
against it, and the entrenched subjugation of women and the restriction of their
rights and freedoms, satisfy the Tribunal that the appellant’s predicament is both
for reason of her political opinion and her membership of a particular social group
(women).
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Internal Protection Alternative

[134] The protection afforded by the Refugee Convention is not available to the
appellant if meaningful state protection is available to the appellant in a part of the
country other than China.

[135] In BI (Afghanistan) [2018] NZIPT 801220 at [50], the Tribunal affirmed the
approach to the internal protection alternative issue articulated in Refugee Appeal
No 76044 (11 September 2008) where the contours of what constituted
‘meaningful’ domestic protection under this analysis were mapped. These are:

(@) That the proposed site of internal protection is accessible to the
individual. This requires that the access be practical, safe and legal.

(b)  That, in the proposed site of internal protection, there is no risk of
being persecuted for a Convention reason.

(c) That, in the proposed site of internal protection, there are no new
risks of being persecuted or of being exposed to other forms of
serious harm or of refoulement.

(d)  That, in the proposed site of internal protection, basic norms of civil,
political and socio-economic rights will be provided by the state. In
this inquiry, reference is to be made to the human rights standards
suggested by the Refugee Convention itself.

[136] To these, however, the Tribunal, at [51], added the important caveat that, in
any proposed site of internal protection, the appellant cannot be expected to
forego their human rights to avoid being persecuted.

[137] Each of these conditions must be satisfied for there to be a viable internal
protection alternative, sufficient to deny the appellant the refugee status to which
she would otherwise be entitled.

[138] In the appellant's case, there are several potential administrative and
practical impediments to the appellant seeking to establish herself elsewhere in
China, away from AA. These include her hukou being tied to AA’s house; her age
and difficulty in finding employment; her ongoing relationship with her son; the lack
of stable and long-term accommodation with her relatives; and her psychological
fragility and the ongoing effects of decades of trauma. Taken cumulatively, the
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Tribunal is satisfied that the appellant would be driven back to the orbit of AA and
the real chance of serious harm.

[139] For the above reason, the Tribunal is not satisfied that the appellant has a
viable internal protection alternative available to her.

Exclusion

[140] There is nothing in the evidence before the Tribunal which raises any issue
under Article 1F of the Refugee Convention.

Conclusion on Claim to Refugee Status

[141] The appellant has a well-founded fear of being persecuted for reasons of
political opinion and her membership of a particular social group. She is
recognised as a refugee.

Protected Person Status Under the Convention Against Torture and the
ICCPR

[142] By virtue of section 164 of the Act (the exceptions to which do not apply),
the appellant cannot be deported from New Zealand because she is recognised as
a refugee. This accords with New Zealand’s non-refoulement obligation under
Article 33 of the Refugee Convention. Accordingly, there are no substantial
grounds for believing that the appellant would be in danger of being subjected to
torture, arbitrary deprivation of life or cruel treatment if deported from
New Zealand; sections 130(1) and 131(1) and (6) of the Act.

[143] The appellant does not require protection under the Convention Against
Torture or the ICCPR. She is not a protected person within the meaning of
sections 130(1) or 131(1) of the Act.

CONCLUSION
[144] For the foregoing reasons, the Tribunal finds that the appellant:

(@) is a refugee within the meaning of the Refugee Convention and
therefore is a refugee under section 129 of the Act;
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(b) is not a protected person within the meaning of Article 1(1) of the
Convention Against Torture and, therefore, is not a protected person
under section 130 of the Act;

(c) is not a protected person within the meaning of the relevant elements
of Articles 6 and 7 of the International Covenant on Civil and Political
Rights and, therefore, is not a protected person under section 131 of
the Act.

[145] The appeal is allowed.

Order as to Depersonalised Research Copy

[146] The Tribunal is satisfied that publication of this decision beyond the parties
(and those to whom disclosure is permitted by section 151(2)(a), (b) or (c)) would
tend to identify the appellant and/or be likely to endanger the safety of the
appellant or others.

[147] Pursuant to clause 19 of Schedule 2 of the Act, the Tribunal orders that,
until further order, the research copy of this decision is to be depersonalised by
removal of the appellant's name and any particulars likely to lead to the
identification of the appellant.
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