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DECISION

INTRODUCTION

[1] The appellant is a citizen of Fiji, aged 45 years. The application for
residence includes his wife, aged 43 years and his four children, aged 20, 14, 10
and four, also nationals of Fiji.

[2] This is an appeal against the decision of Immigration New Zealand (INZ)
declining the application because it was not satisfied the appellant’'s employment
was skilled within the meaning of Government residence instructions. The
principal issue for the Tribunal is whether the appellant's employment substantially
matched that of a security consultant so as to be considered skilled employment.

BACKGROUND

[3] The appellant arrived in New Zealand in late 2005 with his wife. His wife
returned to Fiji in early 2006 and returned to New Zealand shortly thereafter with
the couple’s children. A fourth child was born in New Zealand in 2008.

[4] On 1 May 2008, the appellant commenced employment as the home
detention manager for a company, now known as ABC Ltd.



[5] On 8 June 2009, the appellant made his application for residence under the
Skilled Migrant category. He claimed his employment matched the Australian and
New Zealand Standard Classification of Occupations (ANZSCO) classification of a
Security Consultant (442216). In support of this contention, the appellant
provided:

(@) a letter from his employer (30 April 2009) confirming the appellant
was employed as the home detention manager and had been
employed in that position for the last 12 months;

(b)  copy of a letter (undated) from the general manager of the employer
offering the appellant employment as home detention manager;

(c) copy of the appellant’s job description (October 2008);

(d)  copy of the appellant’s individual employment agreement as home
detention manager (undated); and

(e)  copies of various qualifications received by the appellant in relation to
his former employment as a member of the Republic of Fiji Military
Forces (RFMF).

Verification of Employment

[6] In September 2009, the application was referred to the Central Verification
Unit (CVU) of INZ which sought further information. By letter dated 10 August
2010, counsel provided INZ with a letter (9 August 2010) from AA. AA stated that
he had been the director of a company which had previously employed the
appellant, but was now the director of companies called DEF Ltd and GHI Ltd.
The letter stated that the appellant was to be offered a “continuation” of his
position as home detention manager/Embail with DEF Ltd/GHI Ltd. His
remuneration was stated to be $865.20 gross per week. His hours of work were
from 8am to 8pm on a four-day roster in respect of his home detention related
activities. He was also to be on-call after hours during this time. Furthermore, he
was required to work between 6pm and 6am one day at the weekend on a mobile
patrol roster.

[7] However, during a telephone conversation on 6 October 2009, AA advised
the CVU officer that the appellant's employment would be ending at the end of the
month as the company to which the employer sub-contracted to provide home
detention security had lost the tender with the relevant Government agency. AA



stated he intended to offer the appellant a position as a “normal security guard”,
but had yet to do so.

INZ Puts Concerns to the Appellant

[8] By letter dated 15 November 2010, INZ wrote to the appellant outlining a
number of concerns, including issues surrounding his claim that he was in skilled
employment. On this issue, INZ observed that the appellant had stated in his
application his employment matched the ANZSCO classification of Security Officer
(442217), but noted this occupation was not included under Appendix 11 as a
skilled occupation. As he did not appear to have an international reputation and
record of excellence in the field (SM7.10.1.d.), INZ considered his position under
the alternative ANZSCO classification (442216) of a Security Consultant which is
included under Part C of Appendix 11.

[9] Concern was raised that the appellant’s duties as a home detention
manager/Embail did not substantially match the ANZSCO classification of a
Security Consultant which stated that a person holding such a position “advises
clients on security requirements, and recommends and designs security
specifications”. Moreover, the salary indicated amounted to less than $45,000 per
annum, which was required by policy.

[10] INZ further noted that although AA’s letter of 9 August 2010 appeared to
contain an offer of new employment, no employment contract, job description or
pay slips and bank statements had been provided. These needed to be supplied
before INZ could give any offer of new employment full consideration.

The Appellant Replies

[11] By letter dated 4 March 2011, counsel replied substantively to the issues
raised. Attached to this letter were a letter from the appellant (25 February 2011);
a letter from AA (25 September 2011); and a copy of the appellant’s individual
employment agreement with GHI Ltd (28 February 2011). By letter dated 14
March 2011, counsel provided a copy of the appellant’s job description together.

[12] The letter from AA set out his involvement in the various companies which
had employed the appellant as a home detention/Embail manager, and detailed
the appellant’s role in each of these companies. AA confirmed that the previous
company employing the appellant lost the home detention contract on 31 October
2009, the contract completing on 1 February 2010. Since that time, the appellant



has managed the Embail/patrols side of the company’s business. Also provided
was a copy of the contract (September 2010) for the provision of security services
between GHI Ltd in which AA was named and another company who was the
main contractor to the Ministry of Justice.

[13] The appellant’s individual employment agreement specified that he was
employed full-time as an Embail and patrol manager. His hours of work were
stated to be 60 hours per week dependent on shift rosters. Clause 4 specified that
he is required to carry out the duties prescribed in the job description. According
to the job description, the appellant’s salary was specified at $45,000 per annum.
His responsibilities were stated to be:
* Responsibilities: these include to work under the direct supervision of the
company director.

* Installations — travelling to and fitting equipment to offenders on site as
required.

*  Terminations — travelling to and removing equipment from offenders on site
as required.

* Service calls as required — travelling to and carrying out equipment
diagnostic repairs on site.

* Patrols — managing of night and day patrols by doing weekly rosters,
reporting to alarms when required.

[14] Under the heading “Function Relationships” the job description specified:

*  Working closely with all Company Directors, Ministry of Justice personnel,
patrol officers and any other staff to create and maintain a smooth operation
of the company.

e  Consultative support to Police Assessors regarding equipment suitability and
use.

*  Consultative support to patrol officers regarding equipment use and function.

[15] In his letter, the appellant stated that in his employment he conducted
pre-instalment procedures to ensure the equipment would function well in the
environment in which the detainee would be residing. The outcome of this
procedure is then communicated to probation officers who liaise with the Ministry
of Justice which then authorises the instalment of equipment.

INZ Puts Further Concerns to the Appellant

[16] By letter dated 31 March 2011, INZ wrote to the appellant setting out its
further concerns. It noted a number of concerns about the appellant’s application
including:



(@) That his annual base salary did not appear to meet the requirements
of policy of $45,000 per annum on the basis of 40 hours per week.

(b)  The duties of his current role did not appear to substantially match
the description of an ANZSCO classification of a Security Consultant
(ANZSCO 442216) in that it appeared the majority of his role was the
fitting, removal and repair of equipment on site. Accordingly, it did
not appear that the appellant advised clients on security
arrangements and did not recommend and design security
specifications as required by the ANZSCO classification. His role
appeared more comparable to that of a security officer/guard.

The Appellant Responds

[17] By letter dated 14 April 2011, counsel responded to the concerns raised by
INZ. Counsel indicated by way of context, that the employer subcontracted to a
security company which had a contract to manage Embail offenders on behalf of
the New Zealand Police. Under this subcontract, if a court instructs the police to
provide an assessment of a defendant’s suitability for release on bail but with
Embail restrictions, the appellant was involved in preparing the necessary report.
In particular, he conducted site visits to assess the ability of the signal boxes to
operate on the site. This included an assessment of the perimeters which are able
to be set on the site at which the signals would be activated and an assessment of
the accessibility of the site for mobile patrols. An assessment was also made by
the appellant of the suitability of the prisoner for the ankle bracelets, which often
referred to the physical features of the prisoner themselves. Different types of
transmitter boxes and bracelets were accordingly recommended by the appellant.

[18] The appellant was also required to undertake a risk assessment which took
into account the relevant risk factors on site and on neighbouring premises. Risk
factors assessed by the appellant included proximity of family members, drug and
alcohol availability, and risks to patrols and police from dogs, weapons and gang
associates. Once his assessment was completed, the appellant prepared a report
which may address, not only the suitability of the person for Embail, but may also
have made recommendations to the police regarding any risk factors identified.

[19] Counsel indicated he had raised with the appellant’s employer, whether
copies of some of the reports prepared by the appellant could be provided but the
employer expressed concern that this could breach privacy laws and whether



release was contractually permissible. This was being further investigated by the
employer.

[20] Nevertheless, in light of this information, counsel submitted that the
appellant was “clearly advising the police and courts on the requirements of
security of prisoners and the public” and this went “well beyond” simply reporting
on observations. The reports he prepared recommended the particular security
specifications for each prisoner.

[21] Following these representations, on 11 May 2011, the INZ officer conducted
a telephone interview with AA. AA confirmed that the appellant conducted site
inspections using the technical equipment provided by the employer and every
room was checked for signal strengths. He confirmed the appellant provided a
pre-installation report encompassing not only technical aspects relating to signal
strength and siting of the unit, but also of risks to guards on the premises. The
appellant prepared a report which was then checked by AA, then passed on to the
security company which, in turn, provided it to the police. If bail is granted, the
appellant installed the monitoring equipment and checked lost signals. He also
undertook patrol work for other businesses not related to his Embail work. AA
confirmed these tasks were included under the heading ‘Function Relationships’ in
the appellant’s job description.

[22] AA further stated the appellant was paid $45,000 for 40 hours per week and
overtime patrol work paid out at $45 per hour. The appellant worked 48 hours per
week between Monday to Thursday in four 12-hour shifts, alternating between a
day shift and a night shift. He also worked 12-hours shifts one or two nights per
week doing patrol work. During night shifts, he is on call for Embail work attending
any incidents or signal failure. Sometimes he conducted assessments in the early
evening because the people involved are at work during the day. The employer
stated he was happy with the appellant’s work and thought that his experience in
the army was an asset in dealing with offenders in his role.

INZ Decision

[23] By letter dated 30 May 2011, INZ declined the appellant’s application on the
basis that his role did not substantially match the ANZSCO requirements of a
Security Consultant. In particular, he appeared to be completing observational
reports only on offenders’ accommodation and recorded the signal strength of the
electronic equipment. INZ was not satisfied there appeared to be any specialist
technical or management expertise required to complete these observational



reports. Furthermore, the fitting removal and repair of monitoring devices and
call-outs to investigate signal fails did not require any particular expertise to
perform.

GROUNDS OF APPEAL

[24] Section 187(1)(a)(i) of the Immigration Act 2009 (“the Act”) provides:

(1) There is a right of appeal to the Tribunal against a decision concerning a
residence class visa in the following circumstances:

€) an applicant for a residence class visa may appeal against—
0] a decision of an immigration officer to decline to grant the
visa (including in the circumstances described in section
190(2)(b)):

[25] Section 187(4) of the Act further provides:

4) The grounds for an appeal under this section are that—

€) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[26] Under section 409(5) of the Act, the Government residence policy in force
when the appellant applied for residence must be treated as residence instructions
for the purposes of the Act. Hereafter, the Tribunal will refer to policy as
“residence instructions” or “the instructions”.

[27] On 12 July 2011, the appellant lodged this appeal on the ground that the
decision of INZ was not correct in terms of the applicable residence instructions.
In support, counsel provided lengthy written submissions (4 July 2011).

ASSESSMENT

[28] The Tribunal has been provided with the INZ file in relation to the
appellant’s application and has also considered the submissions and documents
provided on appeal. An assessment as to whether the INZ decision to decline the
appellant’s application was correct in terms of the applicable residence instructions
is set out below.



[29] The application was made on 8 June 2009 and the relevant criteria are
those in residence instructions as at that time.

Skilled Migrant Instructions

[30] SM7.10 relevantly provides:
SM7.10 Skilled Employment

a. Skilled employment is employment that requires specialist, technical or
management expertise:

i. obtained through the completion of recognised relevant
qualifications; or

ii. obtained through recognised relevant work experience; or

iii. obtained through the completion of recognised relevant
gualifications and work experience.

b. Assessment of whether an occupation is skilled for the purposes of Skilled
Migrant Category (SMC) policy is primarily based on the Australian and
New Zealand Standard Classification of Occupations (ANZSCO) which
associates skill levels with each occupation.

SM7.10.1 Assessment of whether employment is skilled

An offer of employment or current employment in New Zealand will be assessed as
skilled if it meets the requirements of (a), (b) or (c) below.

C. The occupation is included in part C of the List of Skilled Occupations held
at Appendix 11 and the principal applicant can demonstrate that their offer
of employment or current employment substantially matches the
description for that occupation (including core tasks) as set out in the
ANZSCO and has either:

i. at least three years of relevant recognised work experience and a
relevant recognised qualification which is at, or above, level four on
the Register (see SM14.5) (a qualification at level four on the
Register must be a National Certificate); or

ii. at least three years of relevant recognised work experience and
that current employment or the position in which the employment is
offered, has an annual base salary of at least NZ$45,000.

Effective 08/12/2008

[31] The relevant ANZSCO classification for a Security Consultant appears
under the Unit Group 4422 Security Officers and Guards which relevantly
provides:

SECURITY OFFICERS AND GUARDS provide security and investigative services
to organisations and individuals.



The occupation Security Consultant has a level of skill commensurate with the
qualifications and experience outlined below.

In New Zealand:
NZ Register Level 4 qualification (ANZSCO Skill Level 3)

At least three years of relevant experience may substitute for the formal
gualifications listed above. In some instances relevant experience and/or on-the-
job training may be required in addition to the formal qualification.

Registration or licensing may be required.

Tasks Include:

e patrolling property and checking doors, windows and gates for
unauthorised entry

e watching for irregularities such as fire hazards, malfunctions of machines
and equipment, lights left on, leaking water pipes and unlocked security
doors

e issuing security passes to authorised visitors and giving directions

e monitoring alarms and contacting supervisors, police and fire brigades by
radio or phone if security is breached or fire is detected

e picking up and ensuring the safe delivery of cash, payrolls and valuables

e operating coin and currency counting machines, and carrying out cash
counting and packaging functions

e maintaining order at venues where there are large gatherings of people

e conducting investigations for clients and preparing evidence for court
proceedings

e detecting and investigating theft and other unlawful acts carried out in retail
establishments

e advising clients on security requirements and designing security
specifications.

[32] The ANZSCO classification then proceeds to specify which of these tasks
particularly relate to the various occupations falling under that generic unit group.
The following occupations appear relevant:

442211 ALARM, SECURITY OR SURVEILLANCE MONITOR

Monitors security alarms and surveillance equipment, and contacts supervisors,
police or fire brigades if security is breached or fire is detected. Registration or
licensing may be required.

Skill Level: 5

442216 SECURITY CONSULTANT

Advises clients on security requirements, and recommends and designs security
specifications. Registration or licensing may be required.

Skill Level: 3
442217 SECURITY OFFICER

Alternative Title:
Security Guard

Patrols and guards industrial and commercial property, railway yards, stations and
other facilities. Registration or licensing may be required.
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Skill Level: 5

Specialisations:
Mobile Patrol Officer
Railway Patrol Officer.

[33] The significant point to note for this appeal is that, of the various
occupations, Security Consultant (ANZSCO 442216) is the only occupation that
appears under Appendix 11 and is listed under Part C. (See Appendix 11 effective
4 February 2008). Therefore, in order to fall within skill migrant instructions, the
appellant must be able to demonstrate that the tasks as performed by him in the
course of his employment substantially matched that of a Security Consultant.

Counsel’s Submissions

[34] In his extensive submissions, counsel takes issue with the assertion that the
reports prepared by the appellant were “observational” only and required no
specialist, technical, or management expertise as required by instructions.
Counsel refers to his letter of 14 April 2011 and submits that INZ overlooked the
context in which the appellant prepared the reports which were to assist the court
in reaching a decision on bail applications as an alternative to the person
concerned being remanded in custody. In so doing, the appellant was engaged in
advising clients and recommending and designing security arrangements.

[35] The appellant was not simply making observations regarding the suitability
of the site and the prisoner for electronic monitoring and potential risk factors, but
would often “actively mak[e] recommendations for bail based on these
observations and using his expertise to assess the level of risk and the ability of
his employer to manage those risks”. The appellant’s army experience was useful
in helping him to determine these risk factors. This activity properly constituted the
specialist, technical, or management expertise required by instructions.

[36] Counsel complains that INZ failed to have regard to the information given in
his submissions and provided by AA in the telephone interview. He submits that
the visa officer has substituted an assessment of whether the appellant “advises”
and “designs” as required under ANZSCO, with her own personal opinion on
whether the appellant’s work required specialist, technical or managerial expertise.

[37] Counsel makes a further submission on the relationship between the
expression ‘specialist, technical or management expertise’ and the core tasks or
duties listed in the relevant ANZSCO classification:
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It is possible that an applicant may have “specialist, technical or management
expertise” but not be doing a Skilled Job and vice versa.

For example, a mechanic may be performing all of the tasks of a mechanic and
therefore his duties may be a substantial match with the ANZSCO description of a
mechanic. However he does not have “specialist, technical or management
expertise” as he has no qualification and insufficient work experience. Conversely,
the mechanic may have “specialist, technical or management expertise” through a
qualification of three years work experience but not be performing the duties of a
mechanic so therefore will not be skilled.

[The appellant] does however have the “specialist technical management
expertise” required to be a security consultant, however this has nothing to
do with whether or not his duties are a substantial match with the duties of a
Security Consultant as set out in ANZSCO. (emphasis added)

[38] This is difficult to follow. Whatever else may be required, in order to fall
within the bounds of the Skilled Migrant category, the employment must be
considered ‘skilled’ as that word is defined under instructions. SM7.10.a states
that ‘skilled” employment is employment that requires specialist, technical or
management expertise. It then proceeds to set out alternate avenues involving
training, courses of study, and work experience, by which such expertise may be
obtained. These are distinct, however, from the other criteria, drawn from the
relevant ANZSCO classification, by which the question of whether the employment
obtained is ‘skilled’ is determined.

[39] Instructions at SM7.10 and SM 7.10.1 make clear that having the stipulated
amount of relevant work experience and qualification, or the stipulated recognised
work experience, and meeting the relevant ANZSCO classification form cumulative
requirements. Both must be demonstrated before the appellant’s employment can
be considered one which requires specialist, technical or management expertise.
In other words, the issue of whether the appellant’s role substantially matches the
relevant ANZSCO classification of an occupation listed under Appendix 11,
contrary to counsel's submission, has everything to do with whether his
employment has the specialist, technical or management expertise required by
instructions.

Is there a Substantial Match?

[40] Counsel submits that INZ “made no attempt” to address the issues, ignored
the evidence raised in the letter of 14 April 2011, and that the officer simply
substituted her own view.

[41] The Tribunal considers there is merit in this submission. The INZ decline
letter notes the various tasks identified by counsel in his letter of 14 April 2011 as
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being performed by the appellant in respect of his Embail duties, and that AA
confirmed that the information provided by counsel was accurate. These tasks
involved, not only making observations of signal strength, but also providing
written reports to AA which contained the appellant’s recommendations as to how
Embail could be managed. However, the decline letter fails to engage with this
information in any meaningful way and simply proceeds directly to a conclusion
that the appellant recorded observations only. By failing to give any reasons for
reaching this conclusion which engaged with the information provided by counsel
and AA, INZ failed to act in accordance with instructions which require that all
relevant information is considered and that appropriate reasons are given for
declining an application (see instructions at A1.1 and Al.5 effective 26/07/1999;
Al.15 effective 04/05/2009).

[42] It remains an open question as to whether the appellant’s role in preparing
the reports for use by the courts falls within the ANZSCO classification of a
Security Consultant, or whether he merely implements the security requirements
and specifications designed and recommended by others. Nevertheless, INZ were
wrong to dismiss this component of his role as the provision of ‘observations’ only,
without engaging meaningfully with the information provided by the appellant.

[43] In summary, by taking the view that none of the tasks performed by the
appellant, as indicated by counsel and AA, fell within the ANZSCO classification of
a Security consultant, INZ fell into error in two ways. First, it failed to give proper
reasons. Second, as a consequence, it failed to ask the right question, which was
how much of his time was actually taken up with performing those tasks which
arguably can fall within the classification as opposed to tasks which do not. It is
far from clear how much of his employment is actually taken up making
recommendations in reports regarding Embail management, as opposed to other
tasks such as installing and fitting equipment, repairs, response to call-outs
regarding equipment failure and general patrol work, which cannot sensibly be
described as falling within the Security Consultant’s role.

[44] For these reasons, the INZ decision to decline the application was incorrect.
However, the Tribunal is not satisfied that the appellant is entitled to residence on
the information to hand.

[45] The Tribunal notes that, to date, the appellant has not provided any advice
from the police or other relevant government agency as to whether he is able to
provide INZ with copies of reports in which he has made recommendations on
security arrangements. The appellant should be given further, but limited time, to
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provide this advice and/or such reports as appropriate. He should also be given
the opportunity to provide information from his employer setting out in detail, the
extent to which his reports feature such recommendations and how much of his
working day is taken up undertaking such activity.

STATUTORY DETERMINATION

[46] This appeal is determined pursuant to section 188(1)(e) of the Immigration Act
2009. The Tribunal considers the decision to refuse the visa was made on the basis of
an incorrect assessment in terms of the applicable residence instructions. However, the
Tribunal is not satisfied the appellant would, but for that incorrect assessment, have been

entitled in terms of those instructions to the immediate grant of a visa.

[47] The Tribunal therefore cancels the decision of INZ. The appellant's application is
referred back to the chief executive of the Ministry of Business, Innovation and
Employment for a correct assessment in terms of the applicable Government residence

instructions, in accordance with the directions set out below.

[48] The Tribunal emphasises this does not mean the appellant is entitled to residence.

It means the application will be the subject of a new assessment.

Directions

[49] It should be noted that, while these directions are to be followed by INZ,
they are not intended to be exhaustive and there may be investigations or other
aspects of the application which remain to be completed or require updating:

1.

The application is to be reassessed by an INZ officer with no
previous association with the application. The appellant is not
required to pay any further lodgement fee in respect of this
application.

The appellant and his employer shall be invited to update INZ with
information and evidence concerning his employment, including
information about the frequency with which he makes
recommendations in his written reports as to the security
arrangements required to enable his employer to successfully
manage any Embail, and how much of his work is taken up
performing this function. He is to be given further opportunity to
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provide copies of reports in a form which does not breach privacy or
other relevant legislation or his employer’s contractual obligations.

3. It shall then assess whether the appellant’s job description and his
tasks and responsibilities are a substantial match with those of a
Security Consultant. The percentage of time he spends performing
each task must be identified and assessed.

4. INZ shall then make an assessment of whether the appellant’s
annual base salary meets the requirements of instructions.

5. If, at any stage in its reassessment of the application, INZ decides
that there are potentially prejudicial matters which must be put to the
appellant, it is to do so in clear and concise terms with reasons. The
appellant is to be given a reasonable opportunity to respond. If INZ
requires better evidence or information than is provided by the
appellant, it is to stipulate what is required.

[50] The appeal is allowed in the above terms.

“B L Burson”

B L Burson
Member
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