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DECISION

INTRODUCTION

[1]  The appellant is a citizen of India, aged 24 years, who made his application
for residence under the Skilled Migrant category of Government residence
instructions.

[2] This is an appeal against the decision of Immigration New Zealand
declining the application because his employment did not substantially match the
relevant Australian and New Zealand Standard Classification of Occupations
(ANZSCO) occupation of a Retail Manager. The principal issue for the Tribunal is
whether Immigration New Zealand’s decision was procedurally fair, given that it
issued a decision without the benefit of the appellant's response to prejudicial
information it had put to him.

[3] For the reasons which follow, the Tribunal finds that it is not satisfied that
the decision to decline was correct in terms of the fairness and natural justice
requirements of Government residence instructions.

BACKGROUND

[4] The appellant made his application for residence under the Skilled Migrant
category on 5 February 2013. He claimed points for skilled employment as a



Retail Manager (ANZSCO 142111) relying on his employment as a liquor store
manager for Liquorland in New Zealand.

[5] This was the second time the appellant had made an application for
residence and relied upon his employment as a liquor store manager for
Liquorland. In his application form, he stated that since the decline of his first
application, he had been assigned additional responsibilities in the course of his
employment, and was primarily responsible for organising, controlling and
managing the day-to-day operations of the liquor store. He stated that he had
been able to collect substantial material to substantiate his claim to be working as
a Retail Manager. In addition, he claimed that there had been a significant change
of circumstances since the decline of his previous application, which meant that he
was now performing responsibilities at “a more significant level of autonomy”.

[6] In support of his application, the appellant submitted a letter of offer of
employment (1 August 2012). In this letter, his employer confirmed the appellant’s
offer of “continued employment” in the liquor store. In addition, the appellant
provided an individual employment agreement, signed on 8 August 2011, and a
letter of confirmation of employment from his employer (30 January 2013)
confirming that the appellant had been employed as a manager of the liquor store
since 8 October 2010.

[7] In addition to 50 points for skilled employment, the appellant claimed
50 points for his qualification, 5 bonus points for his qualification, 10 points for his
work experience, 10 bonus points for his work experience and 30 points for his
age.

Immigration New Zealand’s Concerns

[8] On 2 May 2013, Immigration New Zealand wrote to the appellant stating
that he had not tendered any evidence of a significant change in his employment
circumstances since the first application.

[9] Immigration New Zealand reiterated that its decision on the first application
had been that the appellant did not perform the core tasks outlined for the
ANZSCO occupation of a Retaill Manager and had not provided satisfactory
evidence that he undertook the ANZSCO tasks at a managerial level. Immigration
New Zealand had found that the employer was responsible for overall
management in the store. In the absence of any evidence to the contrary,



Immigration New Zealand could not be satisfied that the appellant met the
instructions.

[10] Immigration New Zealand assessed that the appellant was eligible only for
30 points for his age, 50 points for a recognised qualification, 5 bonus points for a
New Zealand qualification, 10 points for work experience and 10 bonus points for
work experience in New Zealand. Having achieved only 105 points in total, the
appellant did not meet selection criteria during the currency of his Expression of
Interest (EOI). The appellant was invited to comment by 16 May 2013.

[11] On 16 May 2013, Immigration New Zealand contacted the appellant’s
counsel, enquiring as to whether or not a response to Immigration New Zealand’s
concerns was intended. Counsel responded that he would check through his
records and correspond with Immigration New Zealand by email on the matter.
On 22 May 2013, Immigration New Zealand made a file note that it had received
no response from counsel as to its letter of concerns.

Immigration New Zealand Decision

[12] On 22 May 2013, Immigration New Zealand declined the appellant’s
application. It repeated the application history set out in its letter of 2 May 2013,
and stated that the onus was on the appellant and his counsel to provide all
information they wished Immigration New Zealand to consider. Immigration New
Zealand stated that it had afforded the appellant its “standard consideration” and
had followed-up with counsel when no response to its concerns was received. In
these circumstances, Immigration New Zealand maintained its assessment as set
out in its letter of 2 May 2013.

Counsel’s Concerns over Non-receipt of Letter

[13] Counsel contacted Immigration New Zealand following the decline of the
application, stating that he had emailed Immigration New Zealand on 16 May 2013
with submissions and attachments, in response to its letter of 2 May 2013.
Counsel was concerned that the immigration officer had deliberately ignored these
submissions. He provided a copy of an email, dated 16 May 2013, which recorded
that it had been sent at 4.28pm, and that submissions and documents were
attached. Counsel also provided a mail delivery report of the same date,
confirming delivery of the email to the immigration officer’s address.



[14] Consequently, the Department of Labour service desk investigated the
matter and found no record of an email sent by counsel on 16 May 2013 being
received by the system. The “server-windows technician” for the Department of
Labour confirmed only that an email had been sent from counsel on 17 May 2013,
with a different subject line, and there was no record of any email being sent on
16 May 2013.

GROUNDS OF APPEAL

[15] Section 187(1)(a)(i) of the Immigration Act 2009 (“the Act”) provides:

(1) There is a right of appeal to the Tribunal against a decision concerning a
residence class visa in the following circumstances:

€) an applicant for a residence class visa may appeal against—
® a decision of an immigration officer to decline to grant the
visa (including in the circumstances described in section
190(2)(b)):

[16] Section 187(4) of the Act further provides:
4) The grounds for an appeal under this section are that—

€) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[17] On 8 July 2013, the appellant lodged this appeal on the ground that the
decision of Immigration New Zealand was not correct in terms of the applicable
Government residence instructions.

[18] The appellant’s counsel makes submissions (4 July 2013) and includes
material in support.

ASSESSMENT

[19] The Tribunal has been provided with the Immigration New Zealand file in
relation to the appellant’s application and has also considered the submissions
and documents provided on appeal. An assessment as to whether the
Immigration New Zealand decision to decline the appellant’'s application was



correct in terms of the applicable Government residence instructions is set out
below.

[20] The application was made on 5 February 2013 and the relevant criteria are
those in Government residence instructions as at that time.

Fairness and Natural Justice

[21] Decisions must be made in accordance with the principles of fairness and
natural justice (see Al.l, effective 29/08/2012). The following instructions are
relevant to this appeal:

Al.5 Fairness

a. Whether a decision is fair or not depends on such factors as:
° whether an application is given proper consideration;
° whether the applicant is informed of information that might harm
their case (often referred to as potentially prejudicial information);
° whether the applicant is given a reasonable opportunity to respond
to harmful information;
° whether the application is decided in a way that is consistent with
other decisions;
° whether appropriate reasons are given for declining an application;
° whether only relevant information is considered;
° whether all known relevant information is considered.
b. How much fairness an immigration officer must bring to bear in deciding an
application may depend on the consequences of the decision for the
applicant.

Example: A person who applies for a temporary visa for the first time has less to
lose from having the application declined than, for example, a person who has
been legally resident in New Zealand for a number of years and is applying for a
permanent resident visa.

Effective 29/11/2010

[22] When determining the appellant's second residence application on the
basis of his employment as a liquor store manager for Liquorland, Immigration
New Zealand relied upon its findings made in the first application; namely, that the
appellant’'s employment did not substantially match the ANZSCO description and
tasks for a Retail Manager. It reasoned that because the appellant had not
provided any evidence of a change in circumstances regarding his position and
employment as a liquor store manager since the first application, there was no
basis for finding that he met the instructions in his second application.



[23] Counsel submits that Immigration New Zealand’s decision was procedurally
unfair, as further evidence and submissions regarding the change to, and nature
of, the appellant’'s employment since the first application had been emailed to
Immigration New Zealand before it reached its decision, and this material was not
taken into account. Counsel produces an email delivery notice to confirm delivery
of his response to Immigration New Zealand, in addition to evidence that a copy of
the response had been sent by post to Immigration New Zealand and received the
day after Immigration New Zealand’s decision was issued. Accordingly, counsel
submits that Immigration New Zealand’s decision breached the principles of
fairness and natural justice set out in section A1.5 of instructions, which requires
Immigration New Zealand to consider all known relevant information.

[24] The Tribunal’'s primary concern is whether the Immigration New Zealand
decision was correct in terms of the fairness and natural justice requirements of
instructions. While the evidence does not establish that Immigration New Zealand
received counsel’s response to its concerns of 2 May 2013, including submissions
and evidence of the changes and nature of the appellant's employment, there is
evidence that counsel did email the material by the deadline stipulated by
Immigration New Zealand, and also sent a copy by post. In these circumstances,
the Tribunal considers that it would be unfair to allow what appears to be a
communication or computer glitch to deny the appellant’s ability to present all
relevant evidence to support his application. It accordingly refers the decision
back to Immigration New Zealand for correct assessment.

STATUTORY DETERMINATION

[25] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable Government residence
instructions. However, the Tribunal is not satisfied the appellant would, but for that
incorrect assessment, have been entitled in terms of those instructions to the
immediate grant of a visa.

[26] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment in terms of the
applicable Government residence instructions, in accordance with the directions
set out below.



Directions

[27] It should be noted that while these directions must be followed by
Immigration New Zealand, they are not intended to be exhaustive and there may
be investigations or other aspects of the application which remain to be completed
or which require updating.

1. The application is to be assessed again by an immigration officer
with no previous association with this application in accordance with
the Government residence instructions effective at the date the
application was made. The appellant is not required to pay any
further lodgement fee.

2. Immigration New Zealand is to assess whether the appellant’s
employment substantially matches the ANZSCO occupation of a
Retail Manager under SM7.10.1.a. It should invite the appellant to
provide any new evidence or submissions he wishes Immigration
New Zealand to take into account in its reassessment, and consider
the material that he has submitted on appeal.

3. If Immigration New Zealand determines that the appellant’s position
is a substantial match to the ANZSCO occupation of a Retail
Manager, it should consider whether he otherwise meets Skilled
Migrant requirements.

4. Where Immigration New Zealand holds any concerns that the
appellant may not meet the requirements of instructions, it should
relay these concerns to the appellant and provide a reasonable
opportunity for him to comment.

[28] The appeal is allowed in the above terms. The appellant is to understand
that the reassessment of the application does not guarantee a successful
outcome.

Certified to be the Research “3 A Aitchison”
Copy released for publication S A Adtehicon”
S A Aitchison Member
Member




