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DECISION
INTRODUCTION

[1]  The appellant is a 40-year-old citizen of Brazil who applied for residence
under the Special Category (Victims of Domestic Violence) of Government
residence instructions.

[2] This is an appeal against the decision of Immigration New Zealand
declining the appellant’'s application because she did not provide sufficient
evidence that domestic violence had occurred in her relationship with a New
Zealand citizen.

[3] The principal issue for the Tribunal is whether Immigration New Zealand
followed a fair process in reaching its decision. For the reasons set out in this
decision, the Tribunal finds Immigration New Zealand did not follow a fair process,
as it did not seek clarification from the New Zealand Police as to whether it was
satisfied that domestic violence occurred. Accordingly, its decision cannot be
relied upon and is cancelled. The Tribunal returns the application to Immigration
New Zealand for a correct assessment in line with Government residence
instructions.



BACKGROUND

[4]  The appellant first arrived in New Zealand in January 2008, as the holder of
a visitor visa.

[5] In May 2008, the appellant and her New Zealand-citizen partner (“the
partner”) first met. In September 2008 they commenced living together.

[6] In mid-2009, the partner opened an unauthorised bar in the couple’s home.
He held many parties where drugs and alcohol were consumed.

[7] In September 2009, the appellant became pregnant. In December 2009,
the appellant discovered that her partner was having an affair. The couple
remained together, but problems continued to emerge in the relationship. In
particular, issues began to arise from the appellant’s dislike of her partner's
drinking, drug-taking and the parties he held in their home.

[8] In June 2010, the couple’s son was born.

[9] In September 2010, the appellant’s partner discovered that she had been
corresponding with her former boyfriend. As a result, he was verbally abusive to
the appellant and asked her to leave the house, without their son. Not wanting to
be separated from her son, the appellant remained living in the house. However,
at the request of her partner, she started sleeping in their son’s room.

[10] Parties in the house began to intensify and on the evening of 12 October
2010, the appellant and her partner argued over another female who had stayed at
the house until very late. During the argument, the appellant was pushed by her
partner. She then managed to lock herself in a room, but her partner forced his
way in. He grabbed their son and threatened to take him away from the appellant.

[11] The appellant called the police, who came to the house. According to the
appellant, the police advised her to seek help from the women’s refuge, but at that
time, she did not have the courage to leave her partner. The next day, following a
conversation with her Plunket nurse, the appellant left her partner and went, with
her son, to live in a women'’s refuge.

[12] On 15 October 2010, the appellant made a report at the police station,
stating that she had been verbally and physically abused by her partner on the
night of 12/13 October 2010.



[13] On 20 October 2010, the appellant was granted a temporary protection
order against her partner.

[14] On 24 February 2012, the appellant made her application for residence
under the Special Category (Victims of Domestic Violence) of Government
residence instructions. She produced, as evidence of domestic violence, her own
statutory declaration (23 January 2012) and statutory declarations from:

(@) the “post refuge coordinator” at the ABC Refuge (13 December
2011) stating that the appellant was “psychologically and emotionally
abused” by her partner; and

(b) Dr AA, medical practitioner, stating that on 14 December 2010 the
appellant had reported that she had been “pushed during arguments
and psychologically abused by her partner” (23 January 2012).

Failure to Establish Domestic Violence

[15] By letter dated 3 May 2012, Immigration New Zealand put to the appellant
its concern that she had not established that she had been the victim of domestic
violence. The post-refuge coordinator at the ABC refuge did not appear to be
either a person competent to make the statutory declaration or from an affiliated
women’s refuge, as was required by the instructions. Further, the statutory
declaration from Dr AA did not state that she was satisfied that domestic violence
had occurred, as was also required by the instructions.

[16] By letter dated 12 July 2012, the appellant’s counsel advised Immigration
New Zealand that he would provide the appellant's New Zealand Police file, as
soon as it was released under the Privacy Act 1993.

[17] Under cover of letter dated 16 July 2012, counsel provided Immigration
New Zealand with copies of the appellant’s police file released under the
Privacy Act 1993. This included a “record of family violence occurrence” and two
family violence reports (13 October 2010 and 15 October 2010). The 15 October
2010 family violence report was taken at the police station and recorded
threats/verbal abuse and violence against the appellant as having occurred on
12/13 October. The 13 October 2010 family violence report was taken at the
appellant's home immediately after the incident. It recorded that when the police
arrived, “everything had calmed down and no complaint was forthcoming”.



[18] By fax dated 5 September 2012, the New Zealand Police provided
Immigration New Zealand with an “updated Occurrence regarding Domestic
Dispute” for the appellant. This contained the family violence occurrence record,
reported on 15 October 2010, which states that the appellant was pushed and
verbally abused by her partner on 12/13 October 2010. It also noted that the
appellant was living in a women’s refuge and a temporary protection order was
issued on 20 October 2010.

Case Assessment

[19] Immigration New Zealand’s case assessment states that the appellant had
provided insufficient evidence of domestic violence. With regards to the evidence
contained in the police file, it states (verbatim):

“client reported the alleged incident of DV at the police station two days after the
event. The report states what the client has told the police. The New Zealand
Police assessed the complaint and it was listed as a domestic dispute with no
investigation or further action required. See report on file.”

Immigration New Zealand Decision

[20] By letter dated 17 September 2012, Immigration New Zealand declined the
appellant’s application on the basis that she had not provided sufficient evidence
to show that domestic violence had taken place. It stated that the police had
classified the incident as a domestic dispute with no further action required.
Further:

“The New Zealand Police would not be able to truthfully state that they are satisfied

domestic violence has taken place on just a verbal report from a complainant at the
Police Station with no evidence to support this.”

GROUNDS OF APPEAL

[21] Section 187(1)(a)(i) of the Immigration Act 2009 (“the Act”) provides:

1) There is a right of appeal to the Tribunal against a decision concerning a
residence class visa in the following circumstances:

(a) an applicant for a residence class visa may appeal against—
0] a decision of an immigration officer to decline to grant the

visa (including in the circumstances described in section
190(2)(b)):



[22] Section 187(4) of the Act further provides:
4) The grounds for an appeal under this section are that—

(a) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[23] On 26 October 2012, the appellant lodged this appeal on the ground that
the decision of Immigration New Zealand was not correct in terms of the applicable
Government residence instructions and on the further ground that, if correct, her
special circumstances are such that an exception to those instructions should be
considered.

[24] Counsel makes submissions dated 25 October 2012 and produces, in
addition to material already contained on the Immigration New Zealand file, the
appellant’s son’s birth certificate, the son’s parenting order, an order preventing
the removal of the son from New Zealand, extracts from the police file and a report
from the United States Department of State entitted Human Rights Practices for
2011: Brazil.

ASSESSMENT

[25] The Tribunal has been provided with the Immigration New Zealand file in
relation to the appellant’s application and has also considered the submissions
and documents provided on appeal. An assessment as to whether the
Immigration New Zealand decision to decline the appellant’s application was
correct in terms of the applicable Government residence instructions is set out
below.

[26] The application was made on 24 February 2012 and the relevant criteria are
those in Government residence instructions as at that time.

Special Category (Victims of Domestic Violence) Instructions

[27] Government residence instructions include a special category for victims of
domestic violence. To be eligible, an applicant must meet the following
requirements:



S4.5.2 Who is eligible for a resident visa for victims of domestic violence
People in New Zealand who:

a. are, or have been, in a partnership (see F2.5b) with a New Zealand citizen
or residence class visa holder; and

b. had intended to seek a residence class visa in New Zealand on the basis
of that relationship; and

C. that partnership has ended due to domestic violence by the New Zealand
citizen or residence class visa holder or by someone with whom the
applicant is living with in a domestic relationship; and

d. are unable to return to their home country because:

i. would have no means of independent financial support from
employment or other means, and have no ability to gain financial
support from other sources; or

ii. would be at risk of abuse or exclusion from their community
because of stigma; and

e. meet health and character requirements (see A4 and A5);

may be granted a resident visa.

Note: For the purpose of these instructions, 'domestic relationship' has the
meaning set out in s4 of the Domestic Violence Act 1995.

Effective 07/11/2011

[28] The instructions at S4.5.5 further provide the following acceptable forms of
evidence to establish domestic violence has taken place:

S4.5.5 Evidence of domestic violence
Evidence of domestic violence means:

a. a final Protection Order against the New Zealand citizen or resident
partner, or someone with whom the applicant is living in a domestic
relationship, under the Domestic Violence Act 1995; or

b. a relevant New Zealand conviction of the New Zealand citizen or residence
class visa holder partner, or someone with whom the applicant is living in a
domestic relationship, of a domestic violence offence against the principal
applicant or a dependent child of the principal applicant; or

C. a complaint of domestic violence against the principal applicant or a
dependent child investigated by the New Zealand Police where the New
Zealand Police are satisfied that domestic violence has occurred; or

d. a statutory declaration from the applicant stating that domestic violence
has occurred and two statutory declarations completed by persons
competent to make statutory declarations that domestic violence has
occurred (see S4.5.6 below).

Note: For the purpose of these instructions, 'domestic violence' has the meaning
set out in s.3 of the Domestic Violence Act 1995.

Effective 07/11/2011

[29] Immigration New Zealand correctly identified that the statutory declarations
did not meet the requirements of the instructions at S4.5.5.d or S4.5.6, in that the


http://www.immigration.govt.nz/opsmanual/42627.htm
http://www.immigration.govt.nz/opsmanual/35154.htm
http://www.immigration.govt.nz/opsmanual/35038.htm

post-refuge coordinator was not a person competent to make a statutory
declaration from an affiliated refuge. Further, Dr AA’s statutory declaration did not
state that she was satisfied domestic violence had occurred.

[30] The appellant then sought to rely on information contained in the parts of
the New Zealand Police file released to the appellant under the Privacy Act 1993.
This included two family violence reports, the latter of which was made by the
appellant at the police station on 15 October 2010, after she had left her partner.
This recorded both verbal abuse and physical abuse (pushing). The earlier report,
taken at the house on 12/13 October 2010, did not record the appellant’s reports
of abuse.

[31] On appeal, counsel submits that the 15 October 2010 family violence report
establishes that domestic violence, within the meaning of section 3 of the
Domestic Violence Act 1995, occurred. The Note to the instructions at S4.5.5,
states that for the purpose of those instructions, domestic violence has the
meaning set out in section 3 of the Domestic Violence Act 1995. Section 3
specifies that both “physical abuse” (section 3(2)(a)) and psychological abuse,
including threats, intimidation and harassment (section 3(2)(c)), are forms of
domestic violence.

[32] According to the information contained in the 15 October 2010 family
violence report, it appears that domestic violence within the meaning of section 3
of the Domestic Violence Act 1995 did occur. However, the instructions require
that the New Zealand Police be “satisfied that domestic violence has occurred”.
There is no clear statement on the file from the police recording whether or not
they were satisfied that domestic violence took place. Notwithstanding this
ambiguity, Immigration New Zealand concluded that the police “would not be able
to truthfully state that they are satisfied domestic violence has taken place on just
a verbal report from a complainant at the Police Station with no evidence to
support this”.

[33] Immigration New Zealand should not have speculated as to what the police
could or could not state about the incident. If it was not prepared to accept the
15 October 2010 family violence report as evidence that the police were satisfied
that domestic violence had occurred, the appropriate course of action was for it to
contact the New Zealand Police and specifically request a response as to whether
they were or were not satisfied that domestic violence had occurred. This is
standard practice for Immigration New Zealand and a pro forma document is often
used for this purpose.



Conclusion on Correctness

[34] The Tribunal finds that Immigration New Zealand failed to follow a fair
process in its assessment of whether domestic violence had occurred. It did not
seek clarification from the New Zealand Police as to whether or not it was satisfied
that domestic violence had occurred. This question was pivotal to the outcome of
the application and it was incumbent on Immigration New Zealand to ascertain the
police’s views. Immigration New Zealand’s decision therefore cannot be relied
upon and is cancelled. The Tribunal directs that Immigration New Zealand make a
correct assessment in line with the following directions.

STATUTORY DETERMINATION

[35] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable Government residence
instructions. However, the Tribunal is not satisfied the appellant would, but for that
incorrect assessment, have been entitled in terms of those instructions to the
immediate grant of a visa.

[36] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment in terms of the
applicable Government residence instructions, in accordance with the directions
set out below.

Directions

[37] It should be noted that while these directions must be followed by
Immigration New Zealand, they are not intended to be exhaustive and there may
be investigations of other aspects of the application which remain to be completed
or which require updating.

1. This application is to be reassessed by a different Immigration New
Zealand officer in accordance with the instructions in existence at the
date the application was made without payment of a further filing fee.

2. Immigration New Zealand shall seek confirmation from the New
Zealand Police as to whether it is satisfied that the appellant was the



victim of domestic violence, as defined by section 3 of the Domestic
Violence Act 1995, perpetrated against her by the partner.

3. If the New Zealand Police is satisfied that domestic violence has
occurred, Immigration New Zealand shall then consider all other
aspects of the appellant’s application and determine whether she
meets the requirements of the instructions at S4.5.

4. Immigration New Zealand is to put any potentially prejudicial
information that arises in the course of its reassessment to the
appellant for comment, before determining the application in a
manner that is supported by clear decision-making and reasons.

[38] The appeal is successful in the above terms. The appellant is to
understand that the reassessment of this application is not a guarantee as to its
successful outcome.
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