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DECISION

INTRODUCTION

[1]  The appellant is a single woman, aged 45 years. The application for
residence includes her two daughters, BB, aged 17 years, and AA, aged 18 years.
All three are South African citizens.

[2] This is an appeal against the decision of Immigration New Zealand
declining the application made under the Skilled Migrant category because the
appellant no longer had current skilled employment and was therefore not eligible
for sufficient points to meet the Skilled Migrant category requirements. The
principal issue for the Tribunal is whether the appellant has special circumstances,
arising from her inability to return to her homeland in Zimbabwe, and whether the
family’s settlement and integration into New Zealand is such as to warrant
consideration by the Minister of Immigration as an exception to residence
instructions.

[3] For the reasons that follow, the Tribunal finds the appellant has special
circumstances.



BACKGROUND

[4]  The appellant and her two daughters arrived in New Zealand on 6 March
2007 on visitor visas. The appellant held work visas from August 2008 until
August 2012. An interim visa was replaced by a visitor visa in March 2013, valid
until 6 September 2013. The appellant’s daughters were issued student visas, the
most recent of which expired in August 2012. Their interim visas were valid until
25 February 2013.

[5] All three appellants were served with deportation liability notices in May
2012. Although the Minister of Immigration subsequently approved a six-month
visitor visa for the appellant (between 6 March 2013 and 6 September 2013), her
daughters were not included. Notwithstanding the issue of this visitor visa,
Immigration New Zealand did not cancel the appellant’s deportation liability notice,
and all three remain liable for deportation. The appellant also lodged a
humanitarian appeal against deportation (NZIPT 500962) on 21 June 2012. The
appellant's two daughters are also included in that appeal, which will be
considered by the Tribunal in due course.

[6] The appellant lodged a claim to refugee status on 24 July 2008 and was
interviewed by the Refugee Status Branch on 6 November 2008. The appellant
withdrew this claim on 12 January 2009, and advised of her intention to seek
residence under the Skilled Migrant category.

Residence Application

[7]  The appellant lodged an Expression of Interest for residence under the
Skilled Migrant category, claiming 100 points, including 50 points for skilled
employment under the Australian and New Zealand Standard Classification of
Occupations (ANZSCO) category Clothing Manufacturing (1351) and Apparel
Cutter (393211). The appellant produced evidence of her employment with a
clothing manufacturer. She was invited to apply for residence and made her
application on 16 June 2011.

[8] In her application, the appellant claimed points as follows:

Age 20
Skilled employment 50

Work experience 15



Work experience bonus points 5

Family in New Zealand 10
This totalled 100 points.

[9] Email correspondence, dated in March 2012, between Immigration New
Zealand and the appellant regarded her employment in New Zealand. On 2 April
2012, Immigration New Zealand wrote to the appellant inviting her comment on the
concern that, as she no longer had skilled employment in New Zealand, she was
entitled to only 40 points (for age and work experience).

[10] The appellant instructed counsel, whose letter of 9 May 2012 requested that
she be granted a nine-month job search work visa under the Skilled Migrant
category. Counsel noted the appellant had attended several job interviews and
would have no difficulty securing full-time skilled employment if she held the visa.
Evidence of the appellant’s efforts to secure full-time employment was enclosed
along with a letter of support and documents from the appellant’'s New Zealand-
citizen sister as well as letters of support from leaders of the appellant’s church.
Certified copies of documents and letters of support from senior teachers at XYZ
College, the secondary school attended by the appellant’s two daughters, were
also provided.

[11] In her statement (1 May 2012), the appellant explained that she had been
employed between November 2008 and June 2010 with a New Zealand company
that manufactured uniforms. She then worked between June 2010 and February
2011 in the field of curtain manufacture. This was followed by employment with an
upholstery company until December 2011. She left that to find work in her
particular area of expertise, the fashion garment industry. However, her
employment prospects had been limited by the economic downturn. At that time,
she was exploring an employment opportunity in Christchurch.

Immigration New Zealand Decision

[12] Immigration New Zealand considered this further information then declined
the appellant’s application by letter dated 23 May 2012, on the basis that she no
longer had current employment in New Zealand or recognised qualifications.



GROUNDS OF APPEAL

[13] Section 187(1)(a)(i) of the Immigration Act 2009 (“the Act”) provides:

(1)

There is a right of appeal to the Tribunal against a decision concerning a
residence class visa in the following circumstances:

(a) an applicant for a residence class visa may appeal against—
® a decision of an immigration officer to decline to grant the
visa (including in the circumstances described in section
190(2)(b)):

[14] Section 187(4) of the Act further provides:

(4)

The grounds for an appeal under this section are that—

€) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[15] On 29 June 2012, the appellant lodged this appeal on the ground that her
special circumstances are such that an exception to the applicable Government
residence instructions should be considered.

[16] Counsel provides the following documents:

(@)

(b)
()

(d)
(e)

(f)

additional copies of documents already provided to Immigration New
Zealand are produced to the Tribunal;

counsel’s submissions (27 June 2012);

statement from the appellant (1 June 2012), and undated statements
from each of the appellant’s daughters;

statement (9 June 2012) from the appellant’s sister;

further letters (dated between 5 and 8 June 2012) from five senior
teachers at the secondary school attended by the appellant’s two
daughters;

seven letters of support (dated in June 2012) from members of the
community; and



(9) country reports (dated in 2011 and 2012) on human rights practices
for Zimbabwe and South Africa.

ASSESSMENT

[17] The Tribunal has been provided with the Immigration New Zealand files in
relation to the appellant’s application and has also considered the submissions
and documents provided on appeal. An assessment as to whether the
Immigration New Zealand decision to decline the appellant’s application was
correct in terms of the applicable Government residence instructions is set out
below. This is followed by consideration as to whether the appellant’s special
circumstances warrant consideration of an exception to residence instructions.

[18] The application was made on 16 June 2011 and the relevant criteria are
those in Government residence instructions as at that time.

Skilled Migrant Category Instructions

[19] The appellant’s application was made under the Skilled Migrant category.
The instructions relating to skilled employment can be found at SM7.5 (effective
29 November 2010) of the Skilled Migrant instructions.

[20] It is not in dispute that at the time of Immigration New Zealand’s
assessment of her application for residence, the appellant was not in skilled
employment. That meant she was not eligible for points for skilled employment
and her total points amounted to 50, comprising points for age, work experience,
work experience bonus points and a family member in New Zealand.

[21] Immigration New Zealand was correct to determine that the appellant was
not entitled to points for skilled employment. Immigration New Zealand’s decision
to decline her application was correct.

New Evidence on Appeal

[22] The Tribunal’s case manager wrote to the appellant’s counsel on 29 August
2013 inviting updated submissions regarding the two appeals lodged: deportation
humanitarian appeal NZIPT 500962 and residence appeal NZIPT 201246.

[23] Counsel’s further submissions are produced along with letters from the
appellant and each of her daughters, all dated 19 September 2013. A letter from



the appellant’s local Member of Parliament is included along with 45 photographs
of the appellant and her daughters engaged in various school and extra-curricular
activities, and church functions. Also produced are the school reports for Term 2,
2013 for both of the appellant’s daughters. Further letters of support are produced
from senior members of the school staff, as well as a certified true copy of the
NCEA Level 1 certificate for the appellant’s younger daughter, and a certified true
copy of the 2013 ASB Community Bursary Award for Success in the Community
that was awarded to the appellant’s elder daughter.

[24] Letters of support from the community are dated in September 2013.
These include statements from each of the girls’ boyfriends and their parents. A
further letter is supplied from the appellant’s sister, along with letters from the
appellant’s church pastor and friends from the community.

[25] Evidence of an offer of employment (8 May 2012) regarding contract work
with a gown boutique is produced.

[26] Also produced is country information (2012) for South Africa and Zimbabwe
produced through the United States Department of State Country Reports on
Human Rights Practices.

[27] Counsel sought leave to submit a psychiatric report regarding the appellant.
This was granted and the report (28 October 2013) was received by the Tribunal
on 14 November 2013.

Updated Information

[28] By letter dated 29 January 2014, the Tribunal requested clarification of
some aspects of her employment history and any evidence of the appellant’'s most
recent employment prospects.

[29] Counsel's response (28 February 2014) includes further copies of
documents relating to the appellant’s qualifications gained in Zimbabwe and her
correspondence with prospective employers in New Zealand. Copies of work
references from New Zealand employers are also produced along with
photographs of the appellant’s portfolio and evidence of her design equipment. A
copy of an offer of full-time employment (28 February 2014) as a sales assistant is
enclosed, conditional on the appellant being granted a visa.



[30] There is a further letter from the appellant’s church pastor (25 February
2014) as well as letters from Work and Income New Zealand (10 January 2013
and 27 December 2013) regarding an emergency benefit for the appellant.

[31] All of the further evidence and information submitted since the Immigration
New Zealand decision will be considered as part of the appellant's special
circumstances.

Special Circumstances

[32] The Tribunal has power pursuant to section 188(1)(f) of the Act to find,
where it agrees with the decision of Immigration New Zealand, that there are
special circumstances of an appellant that warrant consideration by the Minister of
Immigration of an exception to the Government residence instructions.

[33] Whether an appellant has special circumstances will depend on the
particular facts of each case. The Tribunal balances all relevant factors in each
case to determine whether the appellant's circumstances, when considered
cumulatively, are special. Special circumstances are “circumstances that are
uncommon, not commonplace, out of the ordinary, abnormal”; Rajan v Minister of
Immigration [2004] NZAR 615 (CA) at [24] per Glazebrook J.

Personal information

[34] The appellant, aged 45, was born in Bulawayo, Rhodesia, how known as
Zimbabwe. Her two children, now aged 17 and 18, were born in Zimbabwe. The
appellant’s birth certificate recorded that her parents, categorised as “coloured”,
were born in Botswana, but the appellant was entitled to a South African passport
by descent through her grandfather, who had South African citizenship. The
appellant explained that when she obtained her South African passport in
November 2005, her Zimbabwean passport was seized and not returned. She
believes that she is no longer entitled to Zimbabwean citizenship.

[35] The appellant initially described herself as having citizenship of both
Zimbabwe and South Africa. However, when she was interviewed by the Refugee
Status Branch in November 2008, she was found to have lost her Zimbabwean
citizenship and, if deported, would be sent to South Africa.

[36] The appellant and her two daughters arrived in New Zealand in 2007 on
visitor visas. The appellant came to New Zealand to visit her sister, who is a New



Zealand citizen. She has six other sisters, two of whom currently reside in
Botswana, three in Zimbabwe and another in the United Kingdom. Her New
Zealand-citizen sister has produced several letters of support, most recently to the
Tribunal (18 September 2013) reiterating her support for the appellant and her two
children. The sister points out that the appellant has no family in South Africa and
has never worked in that country. She would therefore find it difficult to support
herself and her two teenage daughters in that country.

The appellant’s two daughters

[37] The appellant’s two ex-nuptial daughters were born in Zimbabwe as a result
of the appellant’s long-term relationship with a European man. Their father
produced a statement (1 August 2007) in which he gave permission for his
daughters to leave the country for New Zealand. Because of the position the
children’s father holds in Zimbabwe, the appellant has been unable to disclose his
identity. This has been a source of shame and embarrassment to her. She
remained in the relationship for several years, hoping he would become part of his
daughters’ lives. A photocopy of his Zimbabwean passport is enclosed. The
appellant’s two daughters hold South African passports.

[38] The appellant has highlighted the concern that, because her two children
are of mixed blood, they have pale complexions. Whilst they were living in
Zimbabwe they experienced a degree of prejudice because of this. If they were
deported to South Africa, this would be an aggravating feature, as they would be
regarded as foreigners.

Health and character

[39] The appellant produced a clear Zimbabwean and South African police
certificates. All three appellants have clear New Zealand police certificates. The
appellant’'s medical certificates were forwarded to Immigration New Zealand’s
medical assessor whose opinion (23 August 2011) was that she had an
acceptable standard of health. Both her daughters have clear medical certificates.

Psychiatric report

[40] A report (28 October 2013) written by Dr Foliaki, consultant psychiatrist,
summarised the appellant’s background and noted the impact on her of the stress
she has experienced over many years. This has resulted in a “long-standing
struggle with depressive symptoms”. Her stress has been significantly increased



due to the uncertainty of her immigration status and possible deportation to South
Africa, a country neither she nor her daughters have lived in. The issue of the lack
of public acknowledgement of her daughters by their biological father remains
unresolved, and was a source of anger and sadness that prompted her to leave
Zimbabwe.

Nexus to New Zealand

[41] The appellant and her two daughters have established a nexus to New
Zealand in the seven years they have been in this country, primarily through their
involvement with the Seventh Day Adventist Church and the secondary school
attended by the daughters. The church pastor and other members of the church
have produced letters of support for the appellant’s application for residence and
on appeal. The letters identify the valuable contribution made by the appellant and
her daughters to the church and wider community through their integration and
voluntary work. They currently reside in a property owned by the pastor.

Support from the daughters’ school

[42] Senior teachers, including heads of departments, at XYZ College, have
repeatedly supplied glowing letters of recommendation for each of the appellant’s
daughters. The teachers have produced detailed statements in support of the
application in 2012 and most recently in September 2013, describing the excellent
contribution made by the girls to school life.

[43] The elder daughter, AA, was a student “house leader” and student adviser
in 2013. She was regarded as a talented member of the school band, playing the
clarinet, and representing her school in various music festivals and competitions.
She was an outstanding academic, having gained NCEA Level 1 with Excellence
in 2011 (161 credits), Level 2 at Merit level (136 credits) and had passed every
credit offered at Excellence level (30) at Level 3 at the time of writing (September
2013). AA, who has aspirations to study medicine, was described as being “an
asset to New Zealand”. Her work ethic is described as “admirable”. She was “a
model student” with “impeccable behaviour and an outstanding attitude”. AA was
awarded the ASB Community Bursary Award in 2013.

[44] The appellant’s younger daughter, BB, was described in similar terms. She
has an excellent academic record and is a talented art student, who is
hardworking and respectful. She was described as demonstrating the school’s
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“manaakitanga values” particularly in her ability to assist less able peers. She has
aspirations to qualify as an architect or graphic designer.

[45] The teachers all express their hope that the girls will have the opportunity to
remain in New Zealand and to contribute to society and fear that deportation to
South Africa would be disastrous.

Qualifications and work experience

[46] The appellant has produced evidence of her 20 years’ experience as a
textile pattern maker/cutter in Zimbabwe. She established a fashion boutique
business in Zimbabwe and worked as a freelance seamstress. She was also
employed as a secretary in a foreign embassy there. The appellant owns
specialist equipment which would enable her to work as a seamstress from home.
In New Zealand the appellant has held various positions, including manufacturing
uniforms, curtains, ball gowns and corporate suits. She was offered employment
with an upholstery company but did not get her work visa renewed. Since then,
the appellant has been offered full-time employment, but without a work visa she
has been unable to accept. The appellant has retail, management and technical
skills. She is currently in receipt of an emergency benefit from Work and Income
New Zealand and has produced recent evidence of the offer of a full-time position
of employment if she was granted a work visa.

Conclusion on special circumstances

[47] The appellant’s children were aged 11 and 12 at the time of their arrival in
New Zealand. Their best interests are a primary consideration of the Tribunal.
The appellant and her children are fully acculturated into New Zealand. In the
event that they were deported to South Africa, they would be regarded as
foreigners. Both girls are European in appearance and had experienced prejudice
in Zimbabwe prior to coming to New Zealand. They have been in New Zealand for
seven years and would struggle to settle into Zimbabwe. As they do not have
citizenship of that country they would be sent to South Africa, which is a country
they have never lived in. Neither the appellant nor her daughters hold
Zimbabwean passports and when the appellant’s refugee claim was considered,
the Refugee Status Branch found (November 2008) that the appellant had lost her
Zimbabwean citizenship and would be required to return to South Africa. She
does not have any family support in that country and has also never lived there.
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[48] Both daughters have been described by their secondary school teachers in
New Zealand as being respectful, high achievers, who have demonstrated a
genuine concern for others. The appellant and her two daughters have impressed
their peers, members of their church, school, and wider community, as being
scrupulously honest and hardworking. All those who have written in support of the
appellant and her daughters express their deep concern that they would face a
dismal future in South Africa and have much to offer New Zealand.

[49] In the psychiatrist's opinion, deportation would cause “serious emotional
harm” to the appellant and particularly to her two teenage daughters. He states:

The degree of psychological harm will be in the very severe range and therefore |
would fully recommend that their application not to be deported from New Zealand
be granted.

[50] The Tribunal finds that the appellant's circumstances are special and
warrant consideration by the Minister of Immigration for an exception to residence
instructions.

STATUTORY DETERMINATION

[51] This appeal is determined pursuant to section 188(1)(f) of the Immigration
Act 2009. The Tribunal confirms the decision of Immigration New Zealand as
correct in terms of the applicable Government residence instructions but considers
there are special circumstances of this appellant that warrant consideration by the
Minister as an exception to those instructions.

“S Pearson”

S Pearson
Member

[On 14 April 2014 the Minister determined to grant residence to the appellant and
her two children as an exception to instructions.]

Certified to be the Research
Copy released for publication

S Pearson
Member




