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DECISION

INTRODUCTION

[1] The appellant is a five-year-old citizen of Tonga. His application for
residence was made under the Family (Dependent Child) category of residence
instructions.

[2] This is an appeal against the decision of Immigration New Zealand
declining the application because it was not satisfied that the appellant’s
customary adoption occurred within his extended family. For the reasons that
follow, the Tribunal finds that the decision to decline the application was incorrect.
While the adoptive mother accepted that she was not related to the appellant’s
biological mother, she was not asked whether she was related to the appellant’s
biological father.

[3] The application is referred back to Immigration New Zealand for
reassessment.



BACKGROUND

[4] The appellant was born in Tonga on 5 December 2008. His biological
parents are Tongan and he is the youngest of eight children.

[5] On 7 January 2009, the appellant’s biological parents and his adoptive
parents signed a deed of customary adoption and guardianship agreement.

[6] The appellant travelled to New Zealand with his biological mother in April
2009. The biological mother returned to Tonga on 12 June 2009 and has not
returned. The appellant remained in New Zealand with his adoptive parents. He
holds a valid student visa which expires on 29 July 2014.

[7] The appellant made his application for residence under the Family
(Dependent Child) category on 10 January 2013. The application was sponsored
by his adoptive mother who is a New Zealand citizen. The adoptive father is a
New Zealand resident.

Telephone Interview with Adoptive Mother

[8] On 25 January 2013, Immigration New Zealand interviewed the adoptive
mother by telephone. A handwritten record of that interview recorded the
following:

“Adoptive mother is not related to bio mother.

Just heard that a baby was to be given away and her daughter was very attached
to the child & wanted her to adopt it.”

[9] In a letter to the adoptive mother dated 29 January 2013, Immigration New
Zealand stated that she was not related to the appellant’s biological mother “in any
way”. An excerpt of R3.1.b of residence instructions was provided and she was
invited to respond.

[10] In February 2013, Immigration New Zealand received three letters. The first
letter was from a general practitioner who stated that the appellant was one of his
patients and that he lived with his adoptive parents. The second letter was from
the appellant’s preschool regarding an outstanding invoice. The third letter was
from a church pastor who stated that the appellant was a member of his church.
The pastor further stated that the appellant had been living with his adoptive
parents since April 2009.



Immigration New Zealand Decision

[11] By letter dated 5 March 2013, Immigration New Zealand declined the
application because it was not satisfied that the appellant was customarily adopted
within his extended family. As a result, his parents were his biological parents and
as they did not live lawfully and permanently in New Zealand, the appellant did not
satisfy F5.1.a.iii to be granted residence.

GROUNDS OF APPEAL

[12] Section 187(1) of the Immigration Act 2009 (“the Act”) provides:

(1) There is a right of appeal to the Tribunal against a decision concerning a
residence class visa in the following circumstances:

€) an applicant for a residence class visa may appeal against—
0] a decision of an immigration officer to decline to grant the
visa (including in the circumstances described in section
190(2)(b)):

[13] Section 187(4) of the Act further provides:

(4) The grounds for an appeal under this section are that—

€) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[14] On 23 April 2013, the appellant lodged this appeal in terms of section
187(4)(a) and (b) of the Act.

[15] Counsel makes submissions (19 April 2013). In addition to information that
is already part of the Immigration New Zealand file, affidavits from the adoptive
mother (19 April 2013) and her father (16 April 2013) were provided. The latter
attested that he is related to the appellant’s biological father because their
maternal grandmothers were sisters.

[16] Given the outcome of this appeal, it is not necessary for the Tribunal to
discuss the admissibility of this new evidence.



ASSESSMENT

[17] The Tribunal has been provided with the Immigration New Zealand file in
relation to the appellant’s application and has also considered the submissions
and documents provided on appeal. An assessment as to whether the
Immigration New Zealand decision to decline the appellant’'s application was
correct in terms of the applicable Government residence instructions is set out
below.

[18] The application was made on 10 January 2013 and the relevant criteria are
those in residence instructions as at that time.

Family (Dependent Child) Category Instructions

[19] Paragraph F5.1 (effective 30 July 2012) sets out the requirements that
dependent children must meet to qualify for residence. Under F5.1.b of
instructions, applicants must establish their relationship to their parents, whether
through birth or adoption.

[20] In terms of the latter, residence instructions recognise both legal adoptions
and adoptions by custom (R3.1, effective 29 November 2010). An adoption by
custom must have taken place at an early age within an extended family (R3.1.b).

[21] In declining the application, Immigration New Zealand took into account
information that had been provided by the adoptive mother during a telephone
interview. The only record of that interview consisted of some rudimentary
handwritten notes written on the back of a copy of an Immigration New Zealand
file record (see [8]). There is no record of the questions that had been put to the
adoptive mother. Nor is there any record of the adoptive mother being asked
whether she was related to the appellant’s biological father.

[22] In the absence of this information, it is clear that Immigration New Zealand
did not turn its mind to this very real possibility. Nor was the adoptive mother
asked whether her husband was related to the appellant’s biological parents. In
the circumstances, Immigration New Zealand failed to properly consider the
appellant’s application (Al.5.a, effective 29 November 2010). The rudimentary
manner in which the adoptive mother’'s interview was recorded, of itself,
demonstrates a lack of attention to detail on the part of the interviewing officer.



[23] This shortcoming with the assessment of the appellant’s application was not
remedied by Immigration New Zealand in its letter to the adoptive mother dated
29 January 2013. While an excerpt of R3.1.b of instructions (which emphasised
the words “within an extended family”) was provided to the adoptive mother,
Immigration New Zealand failed to expressly state that it did not appear that the
appellant’s customary adoption had occurred within his extended family. By failing
to express its concerns in plain terms, the adoptive mother did not understand
what was required of her. In other words, Immigration New Zealand failed to give
the appellant a reasonable opportunity to respond to harmful information (Al.5.a).

[24] For these reasons, the Tribunal finds that the Immigration New Zealand
decision to decline the application was incorrect.

STATUTORY DETERMINATION

[25] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable Government residence
instructions. However, the Tribunal is not satisfied the appellant would, but for that
incorrect assessment, have been entitled in terms of those instructions to the
immediate grant of a visa.

[26] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant's application is referred back to the chief executive of the
Department of Labour for a correct assessment in terms of the applicable
Government residence instructions, in accordance with the directions set out

below.
Directions
1. A correct assessment shall be undertaken by an Immigration New
Zealand officer who has not been previously associated with the
application, on the basis of residence instructions effective when the
application was made and with no requirement of an additional
lodgement fee.
2. Immigration New Zealand shall take into account the affidavit

evidence that has been provided to the Tribunal on appeal. Should



further interviews be necessary, Immigration New Zealand shall
ensure that contemporaneous and detailed notes are made. While a
verbatim record is not required, at the minimum, a summary of
guestions and answers should be recorded.

3. If any further concerns arise from its assessment, Immigration New
Zealand is to clearly articulate these concerns to the appellant in
plain English.

[27] It should be noted that while these directions must be followed by
Immigration New Zealand, they are not intended to be exhaustive and there may
be investigations or other aspects of the application which remain to be completed
or which require updating.

[28] The fact that the application is to be reconsidered is no guarantee of its
success, only that the appellant is entitled to a fair and proper process.
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