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DECISION

INTRODUCTION

[1] The appellant is a female citizen of Fiji, aged 28 years. Her application for
residence under the Skilled Migrant category includes her 25-year-old partner,
who is a citizen of India.

THE ISSUE

[2] This is an appeal against the decision of Immigration New Zealand
declining the appellant’'s application because it was not satisfied that her
employment was a substantial match with the Australian and New Zealand
Standard Classification of Occupations (ANZSCO) description and core tasks of a
Retail Manager (ANZSCO code 142111). Without points for skilled employment,
the appellant did not meet the lowest selection criteria of the Skilled Migrant
category. The principal issue for the Tribunal is whether Immigration New Zealand
was correct in making this finding.

[3] For the reasons that follow, the Tribunal finds that Immigration New
Zealand's decision to decline the application was not correct. The appellant’s
application is returned to Immigration New Zealand for a correct assessment.



BACKGROUND

[4] The appellant first arrived in New Zealand on 23 May 2008 as a visitor.
With the exception of a four-week visit to Fiji in late 2010, she has otherwise
remained in New Zealand. She has held a series of temporary visas and her
current work visa expires on 20 March 2015.

[5] This is the appellant's second Skilled Migrant application as a Retail
Manager. She made her first residence application in August 2011. That
application was declined because her employment was not a substantial match
with the relevant ANZSCO description because of her employer’s involvement in
the day-to-day operations of her store. The appellant subsequently appealed to
the Tribunal, but in a decision dated 28 May 2013, the appeal was dismissed.

[6] The appellant lodged another Expression of Interest (EOI) with Immigration
New Zealand and, on the basis of that EOI, she was invited to apply for residence
under the Skilled Migrant category on 9 July 2013. The appellant made her
current application for residence on 5 August 2013 and claimed 195 points which
included 50 points for skilled employment as the “store manager” of a liquor store.

[7] While she was employed by the same employer, the appellant’s store was
situated in a different provincial town to where her employer lived. The appellant
worked 40 hours per week, was paid an annual salary of $41,600 and (at the time
of her verification interview) was in charge of one full-time employee.

[8] The employer owned three other liquor stores and a superette which were
located in different provincial towns.

[9] On 16 October 2013, an Immigration New Zealand verification officer made
an unannounced site visit of the appellant’'s workplace. An audio recording of the
interview was made and during her interview, the appellant advised that she
ordered up to 50 per cent of her stock. The remaining stock came from one of her
employer’s other stores.

[10] In his written report, the verification officer expressed a number of concerns
about the appellant's employment. She did not formulate purchasing and
marketing policies, she was not required to arrange advertising on a regular basis,
she did not pay the store’s expenses such as wages and invoices from suppliers,
and she did not undertake the budgeting. While she trained and supervised staff,
and was responsible for health and safety, these duties constituted a small part of
her employment.



[11] The officer's concerns were conveyed to the appellant in an Immigration
New Zealand letter dated 13 November 2013. The letter stated, among other
things, that most of her stock was received from her employer’s “bulk store” and
that she had been hesitant with some of her answers to questions about how
much stock the store had. It therefore appeared that she was not responsible for
determining product mix and stock levels.

[12] Of the eight ANZSCO tasks of a Retail Manager (see [29]), it appeared that
the appellant only performed one of these on a regular basis, namely selling goods
to customers. While she was involved in marketing and advertising, selecting,
training and supervising staff, and ensuring compliance with occupational health
and safety regulations, the time spent in performing these tasks were “minimal’”.
The remaining ANZSCO tasks were performed by the employer.

Representative’s Response

[13] The representative took exception to Immigration New Zealand’s findings.
He asserted that the verification officer had failed to keep an open mind and that
his “assumptions” about the appellant's employment were wrong. A written
statement from the appellant (20 November 2013) made the same assertions.

[14] Immigration New Zealand was provided with an undated letter from the
employer stating that the appellant was responsible for all of the ANZSCO tasks,
which including ordering the stock. She further stated that there was no “head
office” and that her stores operated as separate business entities.

[15] Emails from two suppliers were provided to Immigration New Zealand. The
first email was from the territory manager of a drinks factory and recorded that he
had dealt with the appellant in her store. He saw her once every two weeks and
they discussed “displays, ordering, chiller and fridge layouts and general other
business around stock holding, dated stock and promotions”.

[16] The second email was from another individual stating that he met the
appellant on a monthly basis and that he dealt with her in terms of displays, chiller
placements, relays, external signage and promotions.

Request for Additional Information

[17] On 10 January 2014, Immigration New Zealand requested further
information from the appellant. It asked for specific confirmation from her



suppliers that she was responsible for ordering stock. The author of the second
email had failed to state what business he worked for. He was later identified as
the area sales manager of a large liquor company. No further information was
provided.

[18] In a written response dated 24 January 2014, the representative asserted
that the verification officer's questioning of the appellant was unfair because his
questions were leading. He also failed to keep an open mind and take into
account all relevant information about the appellant’s employment.

Immigration New Zealand Decision

[19] By letter dated 13 February 2014, Immigration New Zealand declined the
appellant’'s application because it was not satisfied that her employment
substantially matched the ANZSCO description and core tasks of a Retalil
Manager (ANZSCO code 142111). Without points for skilled employment, the
appellant did not meet the lowest selection criteria during the currency of her EOI.

STATUTORY GROUNDS

[20] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

4) The grounds for an appeal under this section are that—

(a) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[21] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’'s Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’'S CASE

[22] On 12 March 2014, the appellant lodged this appeal on the ground that the
decision of Immigration New Zealand was not correct in terms of the applicable
residence instructions.



[23] Counsel makes submissions (10 March 2014).

ASSESSMENT

[24] The Tribunal has considered the submissions provided on appeal and the
file in relation to the appellant’s residence application which has been provided by
Immigration New Zealand.

[25] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.

Whether the Decision is Correct

[26] The appellant made her application for residence under the Skilled Migrant
category on 5 August 2013 and the relevant criteria are those in residence
instructions as at that time.

[27] The relevant instructions in this case are:
SM7.10.1 Assessment of whether employment is skilled

An offer of employment or current employment in New Zealand will be assessed as
skilled if it meets the requirements of (a), (b) or (c) below.

a. The occupation is included in part A of the List of Skilled Occupations held
at Appendix 6 and the principal applicant can demonstrate that their offer of
employment or current employment substantially matches the description
for that occupation (including core tasks) as set out in the ANZSCO and:

Effective 14/05/2013

[28] The position of Retail Manager is included in Part A of the List of Skilled
Occupations at Appendix 6 of residence instructions. For an applicant to be
awarded points for his or her skilled employment, SM7.10.1.a requires that their
employment be a substantial match with the relevant ANZSCO description. The
Tribunal has previously stated that a substantial match should be determined on a
holistic basis, taking into account not only the listed ANZSCO tasks but the
applicant’s actual employment. It is not a ‘tick the boxes’ exercise, and whether
there is a substantial match between an applicant’'s employment and the ANZSCO
description is a question of fact and degree.



[29] The ANZSCO description states that a Retaill Manager (General) is
someone “who organises and controls the operations of a retail trading
establishment”. The ANZSCO outlines eight core tasks:

determining product mix, stock levels and service standards

formulating and implementing purchasing and marketing policies, and setting prices
promoting and advertising the establishment’s goods and services

selling goods and services to customers and advising them on product use
maintaining records of stock levels and financial transactions

undertaking budgeting for the establishment

controlling selection, training and supervision of staff

ensuring compliance with occupational health and safety regulations.

[30] Immigration New Zealand was not satisfied the appellant completed the first
ANZSCO task because she failed to provide additional information from her
suppliers that showed she was responsible for ordering the stock for her store. In
the absence of that evidence, Immigration New Zealand found the employer to be
responsible for determining product mix and stock levels.

[31] While this conclusion was reasonably available to Immigration New
Zealand, because the appellant had failed to provide the requested information,
not enough credit was given to what the appellant did do in terms of the first
ANZSCO task. During her verification interview, the appellant stated that her
employer visited the store once or twice a month. She lived in another city and
would pass through the appellant’s town (located over 70 kilometres away) from
time-to-time. In addition to owning the appellant’s store, the employer also owned
three other liquor stores and a superette.

[32] Given the distance between the employer’s residence and the appellant’s
store, and the employer's commitments to her other businesses, the appellant
would have been responsible for the day-to-day management of the store in which
she worked. Regardless of who ordered the stock, once the goods arrived, it was
her responsibility to determine how these should be displayed. Further, as the
employer was not always on site, she would have had to rely on the appellant’s
advice with respect to replenishing her store with additional stock. While it is not
clear whether the appellant ordered stock from other suppliers, the Tribunal is
satisfied that at some level, she was involved in determining product mix and stock
levels.

[33] In terms of determining service standards, a modicum of common sense
applies when serving customers. The business must also observe any regulations
relating to the sale of alcohol. While the appellant did not determine the service
standards for her store, she was responsible for ensuring that customers were



properly served and that the applicable regulations were followed. It was
important that she did so if the store was to remain a profitable business.

[34] The first two parts of the second ANZSCO task (formulating and
implementing purchasing and marketing policies) do not sit well with the
appellant’'s employment. She operates a small liquor store in a provincial town.
Given the size of the store, it was not necessary for the appellant to formulate a
purchasing and marketing policy. However, during her verification interview, she
spoke of a local supermarket which regularly discounted the price of its wine and
beer. To remain competitive, the appellant adjusted the prices of her goods to
match those of the supermarket. While she did not formulate and implement
purchasing and marketing policies, the appellant could set prices.

[35] In terms of the third ANZSCO task, the appellant provided evidence that
she advertised through the local newspaper. While copies of these
advertisements were provided (some of which predated her verification interview),
Immigration New Zealand was not satisfied that she organised the design of the
advertisement. However, that was unnecessary as the third ANZSCO task merely
required the appellant to promote and advertise goods. She was not required to
design the advertisement herself.

[36] The Tribunal does accept as correct, Immigration New Zealand’s findings
that the appellant sold goods to customers, maintained records of stock levels,
trained and supervised staff and ensured that the business complied with health
and safety regulations. However, Immigration New Zealand minimised the
significance of these tasks because the appellant spent most of her time serving
customers. While this was true, there was also a managerial component to her
employment.

[37] The Tribunal has had regard to the audio recording of the appellant’s
verification interview. Despite robust questioning by the verification officer, the
appellant remained firm in the way in which she managed her store. Considered
cumulatively, the Tribunal is satisfied that that she organised and controlled the
operations of a retail establishment.

Conclusion

[38] The Tribunal finds that the appellant’'s employment was a substantial match
with the relevant ANZSCO description and core tasks of a Retail Manager and that
she should have been awarded 50 points for skilled employment.



[39] Her residence application is returned to Immigration New Zealand to be
reassessed.

DETERMINATION

[40] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable Government residence
instructions. However, the Tribunal is not satisfied the appellant would, but for that
incorrect assessment, have been entitled in terms of those instructions to the
immediate grant of a visa.

[41] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant's application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment in terms of the
applicable Government residence instructions, in accordance with the directions
set out below.

Direction

[42] While these directions must be followed by Immigration New Zealand, they
are not intended to be exhaustive and there may be investigations or other
aspects of the application which remain to be completed or which require
updating.

1. A correct assessment shall be undertaken by an Immigration New
Zealand officer who has not been previously associated with the
application, on the basis of residence instructions effective when the
application was made and with no requirement of an additional
lodgement fee.

2. The appellant is to be given an opportunity to provide updated
information about her employment.

3. If the appellant’'s employment circumstances have not changed,
Immigration New Zealand is to award her with points for skilled
employment. It shall then continue its assessment of the application
against any other applicable requirements in residence instructions.



4. If the appellant is no longer working in the same position, she is to be
given a reasonable opportunity to provide Immigration New Zealand
with evidence of current, or an offer of, skilled employment.

[43] The fact that the application is to be reconsidered is no guarantee of its
success only that the appellant is entitled to a proper process.

“P Fuiava”

P Fuiava
Member
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