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RESIDENCE DECISION

[1] The appellant is a 24-year-old citizen of the Republic of India whose
application for residence under the Skilled Migrant category was declined by
Immigration New Zealand.

THE ISSUE

[2] Immigration New Zealand declined the appellant’s residence application
because it was not satisfied his employment as a store manager of a Domino’s
pizza outlet matched the Australian and New Zealand Standard Classification of
Occupations (ANZSCO) description of a Retaill Manager (General) and,
accordingly, awarded him no points for being in skilled employment. Without
points for skilled employment, the appellant's award of points fell below the
minimum selection criteria in Skilled Migrant instructions.

[3] The principal issue for the Tribunal is whether there was a fair and proper
assessment of the appellant’s application by Immigration New Zealand. For the
reasons given, the Tribunal finds that there was not. The Immigration New
Zealand decision is cancelled and the application is referred back for a proper
assessment.



BACKGROUND

[4] The appellant made his residence application on 14 November 2013. He
claimed points for skilled employment for his role as a store manager of a
Domino’s pizza store, a role which he claimed substantially matched the ANZSCO
description of a Retail Manager (General) (ANZSCO 142111). The appellant
provided a copy of his individual employment agreement (30 September 2013)
which contained his position description. He was employed as a full-time salaried
staff member earning $36,000 per year.

Immigration New Zealand Verifies the Application

[5] Immigration New Zealand informed the appellant by email on 24 April 2014
that his application was undergoing a routine verification and it would contact him
if it required any additional information or once a decision had been made on his
application.

[6] An Immigration New Zealand case officer interviewed the appellant by
telephone on 30 April 2014. The appellant was asked who he reported to and he
confirmed he reported to the three people who owned the franchise. He
communicated with them by email and they visited the store on average once
every two weeks. The appellant had 14 staff reporting to him. He advised he had
full authority to hire staff and would “let his boss know” if he had to hire staff. He
was asked whether he had a staff incentive programme and who decided the
nature of the incentives. He confirmed that there was such a programme and that
it was his decision as to the incentives. In terms of the operational budget, the
appellant states this was set each month. The appellant confirmed he did the
stock ordering and that there was no pre-arranged level of stock that he had to
order.

[7] On 30 April 2014, Immigration New Zealand asked one of the three
franchisees (“the employer”) to complete a questionnaire about the appellant’s
employment. He was asked 67 detailed questions about the appellant’s
employment on the basis it was essential for Immigration New Zealand to be
satisfied that the appellant had the necessary attributes “to settle successfully and
contribute to New Zealand’s positive development”. The employer responded to
each question in an email (1 May 2014).

[8] By letter of 15 May 2014, Immigration New Zealand advised the appellant
that, having considered the information provided in support of his application and



the response of his employer (which it enclosed within the letter), it was not
satisfied that his current role required specialist, technical or management
expertise as defined in the instructions.

[9] The tasks of a Retail Manager as described in ANZSCO were set out and
Immigration New Zealand stated that the appellant did not appear to be organising
or controlling the business where he worked as that role appeared to be
undertaken by Domino’s head office. It acknowledged that the appellant appeared
to be providing day-to-day supervision of some ANZSCO tasks but it was not
satisfied that there was a substantial match between what he did and the tasks of
a Retail Manager.

[10] The appellant did not determine product mix, stock levels and service
standards although Immigration New Zealand acknowledged that he maintained
stock levels, and implemented the menu and service standards as set by
Domino’s head office.

[11] The appellant did not formulate and implement purchasing and marketing
policies although he did assist, in a limited capacity, with the implementation of
selected marketing policies such as flyers, in-store promotions and “EDMs”. The
appellant did not promote and advertise the establishment’'s goods and services
as that was undertaken by Domino’s head office. Immigration New Zealand
acknowledged the appellant might assist with the implementation of local
promotions but that was limited to three percent of the franchise’s advertising
budget.

[12] The appellant did not undertake budgeting for the business and his
employer had advised that the budgeting he did undertake was based on the
employer’s directions. It was noted that the appellant had no authority to sign
cheques or make payments for the store and accordingly Immigration New
Zealand did not find it credible that he could “undertake the store budget yet not
have the managerial authority to sign store cheques”.

[13] Furthermore, the appellant did not appear to control the selection of staff.
However, it was acknowledged that he was involved in some aspects of staff
training.

[14] Immigration New Zealand had taken into account that the appellant was
employed in a franchise and as such many of the operations of the business were
standardised through Domino’s head office. Accordingly, the appellant lacked the



“organisation and control responsibilities” required of a Retaill Manager.
Immigration New Zealand determined that the appellant's role was more
comparable to a combination of the roles of Fast Food Cook (ANZSCO 851111)
and Retail Supervisor (ANZSCO 621511) and neither of those occupations was
specified as skilled occupation in Appendix 6 or Appendix 7 of the immigration
instructions.

[15] On this basis, Immigration New Zealand was not satisfied that the
appellant’s current employment could be considered skilled employment and he
might not qualify for the points he had claimed for his employment. The appellant
was invited to provide a response by 29 May 2014.

[16] On 4 June 2014, counsel contacted Immigration New Zealand by email.
Counsel stated the appellant’s application appeared to have “slipped between the
gaps in the office” and he requested a further week to prepare a response.

[17] Immigration New Zealand contacted counsel on 5 June 2014 but advised it
was unable to grant a further week for counsel to prepare a response given that
the appellant had had three weeks to respond to its concerns. However, in the
interests of fairness, an extension would be given to the following day at 3.00 pm.

Counsel Responds

[18] By letter (5 June 2014) counsel responded to Immigration New Zealand’s
concerns.

[19] Counsel believed that, as Immigration New Zealand had decided that no
manager of a franchised establishment could be a substantial match to the
occupation of Retail Manager, as a consequence of the franchise agreement itself,
the appellant’s position was a hybrid of the tasks contained in the ANZSCO
descriptions of a Retail Manager, a Retail Buyer (ANZSCO 639211), a Customer
Services Manager (ANZSCO 149212) and a Retail Supervisor (ANZSCO 621511).
Counsel submitted that every occupation had to be included in ANZSCO
somewhere and therefore Immigration New Zealand was obliged to consider all
possible ANZSCO occupations, even if the relevant occupations only formed part
of the appellant’'s duties. He asked where Franchise Managers were listed in
ANZSCO. He argued that the primary purpose of the appellant’s role was
customer service therefore he was a Customer Service Manager and all his others
duties were secondary to that role.



[20] Counsel pointed out that Immigration New Zealand had made a series of
factual errors in its letter and he gave examples of the errors. He also stated
Immigration New Zealand made assumptions about the appellant’s responsibilities
without having a reasonable evidential basis for doing so.

[21] Counsel provided a table of the core tasks of the ANZSCO descriptions of
the occupations of Retail Manager, Retail Buyer, Retail Supervisor and Customer
Services Manager and next to each task provided comments based on the
employer’s questionnaire responses.

[22] Attached to counsel's submissions was a letter from the appellant’s
employer dated 26 May 2014. The employer confirmed that the appellant had
been “running the store for the last year by himself” and that he had not needed
any assistance from the directors when it came to making decisions on marketing,
price changes, stock levels, service standards, and cost controls for food and
labour. The appellant had increased the price of various pizza ranges as well as
the delivery prices. The appellant managed all aspects of stock levels from stock-
takes to stock ordering. The appellant also managed all aspects of the staffing of
the business, how many staff worked there on any particular day and how many
staff the store needed to function on a weekly basis.

[23] The employer stated that there were certain requirements that had to be
met in order to comply with the franchisor’s requirements but that had nothing to
do with the running of the business. The business was not owned by the
franchise. This meant that all aspects of the running of the business were
controlled by the directors (the three franchisees) and “in this case [by the
appellant]”.

[24] Attached to the employer’'s letter was a table of the core tasks of the
ANZSCO Retail Manager, Retail Buyer, Retail Supervisor and Customer Services
Manager occupation descriptions and next to each task the employer commented
about the appellant’s performance of the task.

[25] A further letter from the employer (6 June 2014) was enclosed. The
employer stated that the purpose of the appellant’s role as a store manager was
four fold. First, he was to manage customer services, including after-sales
services and to continually review the standard of service and product provided,
and to plan and administer “their development”. Second, his role was to lead the
customer services team. His third responsibility was to control all stock. And,
fourth, the appellant also had primary responsibility for the day-to-day operation of



the outlet. The appellant, as a manager in charge of the day-to-day operation of
the outlet, was primarily responsible for the provision and constant improvement of
customer services.

Immigration New Zealand Decision

[26] By letter of 17 June 2014, Immigration New Zealand declined the
appellant’s residence application setting out its reasons over 10 pages. It outlined
the submissions made by counsel to the effect that the appellant had a hybrid role
which was a combination of Retail Manager, Retail Buyer, Retail Supervisor, and a
Customer Services Manager. Immigration New Zealand was not satisfied that the
appellant was a Customer Services Manager or a Retail Buyer. It was satisfied
that the appellant undertook some of the tasks of a Retail Manager but he was
“severely limited in having complete autonomy in the operation of the business as
he was not only answerable to his employer but had to adhere to guidelines set by
Domino’s head office”. Therefore, he had failed to demonstrate the managerial
skill of a Retail Manager. Furthermore, counsel had confirmed that the appellant’s
role was not a substantial match to the description of a Retail Manager, as counsel
considered the appellant’'s employment was a hybrid of other occupations.

[27] Immigration New Zealand considered that the appellant’s role substantially
matched that of a Retail Supervisor. In so finding, Immigration New Zealand
recognised that the appellant might have additional tasks and responsibilities over
and above those of a Retail Supervisor but that did not mean that his position was
equivalent to the more highly skilled occupations of a Retail Manager, a Retalil
Buyer, or a Customer Services Manager. Further, while the appellant’s role
contained elements of customer service and stock ordering, no evidence had been
produced to establish that his employment substantially matched either the
Customer Services Manager or Retail Buyer roles.

STATUTORY GROUNDS

[28] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

4) The grounds for an appeal under this section are that—

(a) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or



(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[29] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’'s Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’'S CASE

[30] On 21 July 2014, the appellant lodged this appeal on the ground that the
decision of Immigration New Zealand was not correct in terms of the applicable
residence instructions.

[31] In support of the appeal, counsel makes submissions (16 July 2014).
Counsel submits that Immigration New Zealand was wrong to find that no
evidence had been produced to support the claims that the appellant’s role was a
substantial match to a hybrid of the occupations of a Customer Services Manager,
a Retail Buyer, and Retail Supervisor. Counsel states that the submissions made
to Immigration New Zealand focused on the fact that the appellant was really a
Customer Services Manager. Further, counsel submits that Immigration New
Zealand failed to give proper weight to the evidence provided in the form of the
appellant’s job description, and the answers given by the appellant's employer to
Immigration New Zealand’s questionnaire. Immigration New Zealand had also
failed to refer to any of the information provided as evidence and had been
selective as to how it approached what had been said. Counsel submits all this
was unfair.

ASSESSMENT

[32] The Tribunal has considered the submissions and documents provided on
appeal and the file in relation to the appellant’s residence application which has
been provided by Immigration New Zealand.

[33] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.



Whether the Decision is Correct

[34]

The application was made on 14 November 2013 and the relevant criteria
are those in residence instructions as at that time.
declined the application because it was not satisfied that the appellant’s role
substantially matched the ANZSCO description of a Retail Manager (General) or
the description of a Customer Services Manager or any combination of the
descriptions and tasks of a Retail Manager, Customer Services Manager, Retalil

Buyer, and Retail Supervisor.

[35]

The relevant instructions are:

SM7.10 Skilled Employment

a.

Skilled employment is employment that requires specialist, technical or
management expertise obtained through:

i. the completion of recognised relevant qualifications; or
ii. recognised relevant work experience (see SM7.10.15 below); or

iii. the completion of recognised relevant qualifications and work
experience.

Assessment of whether an occupation is skilled for the purposes of the
Skilled Migrant Category (SMC) is primarily based on the Australian and
New Zealand Standard Classification of Occupations (ANZSCO) which
associates skill levels with each occupation.

Note: The ANZSCO is available at www.immigration.govt.nz/ANZSCO

SM7.10.1 Assessment of whether employment is skilled

An offer of employment or current employment in New Zealand will be assessed
as skilled if it meets the requirements of (a), (b) or (c) below.

a.

The occupation is included in part A of the List of Skilled Occupations
held at Appendix 6 and the principal applicant can demonstrate that their
offer of employment or current employment substantially matches the
description for that occupation (including core tasks) as set out in the
ANZSCO and:

The occupation is included in part B of the List of Skilled
Occupations held at Appendix 6 and the principal applicant can
demonstrate that their offer of employment or current employment
substantially matches the description for that occupation (including
core tasks) as set out in the ANZSCO and:

Effective 14/05/2013

Immigration New Zealand



[36] The occupations of Retail Manager and Customer Services Manager are
included in Part A of the List of Skilled Occupations at Appendix 6 and the
occupation of Retail Buyer is included in Part B of the List. The occupation of
Retail Supervisor is not included in the List.

[37] The occupation of Retail Manager (General) falls within the ANZSCO Unit
Group 1421. Retail Managers *“organise and control the operations of
establishments which provide retail services” and their tasks include:

e determining product mix, stock levels and service standards

e formulating and implementing purchasing and marketing policies, and setting
prices

promoting and advertising the establishment's goods and services

selling goods and services to customers and advising them on product use
maintaining records of stock levels and financial transactions

undertaking budgeting for the establishment

controlling selection, training and supervision of staff

ensuring compliance with occupational health and safety regulations.

Substantial match

— Retail Manager

[38] In putting its concerns to the appellant in its letter of 15 May 2014,
Immigration New Zealand did not accept that he fulfilled any of the tasks of a
Retail Manager because he did not organise and control the operations of the
store as that was “substantially undertaken by Domino’s head office”. It
determined then that the appellant’s role was to “supervise ANZSCO core tasks”
but because he was not responsible “for making the decisions for the majority of
the ANZSCO core tasks” this did not require specialist, technical or management
expertise and was not skilled.

[39] In respect of the core tasks of a Retail Manager, Immigration New Zealand
made the findings set out in paragraphs [10]-[13] above. Those findings were
purportedly based on the employer’s questionnaire response which was included
in its letter of concerns. The findings contained fundamental errors of fact and
various distortions of the employer’s response. For example, it found the appellant
was not responsible for determining stock levels. The employer stated that the
appellant “looked after stock ordering” and, with his team, controlled the ordering
to take into account any variances and control waste. In response to Immigration
New Zealand’'s concerns on the issue of determining the stock levels, the
employer again stated it was the appellant’s “full responsibility”. In later revisiting
this issue on the decline of the application Immigration New Zealand stated that as
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the appellant could not determine product mix, this meant he could not determine
stock levels as the goods he was required to order (the stock) had been pre-
determined by the franchise. Therefore what the appellant did was ordering,
nothing more. This statement was not only factually incorrect but illustrated
Immigration New Zealand’s misconception about the nature of that aspect of the
particular task. It is not necessary to determine the type of stock to be ordered in
order to determine the level of stock that is held.

[40] With respect to budgeting, Immigration New Zealand stated the appellant
was not responsible for the budget of the store. The employer stated he was and
that as an owner he “went over it” (the budget), but he also said the owners had
little responsibility for the budget. Immigration New Zealand noted the appellant
did not have authority to sign cheques or make payments and this raised
questions as to the credibility of his claim to have managerial authority for the
store. Immigration New Zealand considered that the appellant could not be
responsible for the budgeting of the store without having the ability to sign
cheques. This was a distortion of the employer’s response on this point. The
employer stated the appellant did not need to sign cheques because, as he had
indicated in a previous answer, payments for the store were done by direct debit.
The employer was not asked whether the appellant was responsible for
establishing the direct debits or for monitoring them.

[41] As a further example, Immigration New Zealand held that the appellant did
not control staff selection. In answer to the question as to who was responsible for
the selection of staff, the employer stated that the owners were not involved in the
process and that the appellant organised the recruitment, selection and training of
staff.

[42] Finally, Immigration New Zealand concluded that the appellant’s role
appeared to be more comparable to a “combination of the level of Fast Food Cook
and Retail Supervisor” neither of which were skilled employment for the purpose of
the instructions. Clearly, the appellant was not a Fast Food Cook, as pointed out
by counsel. Whether the appellant’'s employment was a substantial match to the
occupation of a Retail Supervisor had yet to be established.

[43] Counsel contended in response to Immigration New Zealand’s letter of
concern that it had pre-determined that Fast Food Takeaway Managers could not
be Retail Managers because they worked for a franchise. His contention was
erroneous.
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[44] Immigration New Zealand correctly stated in the letter of decline that every
application had to be assessed on its own merits. It had not predetermined that
applicants who worked for franchises were not in skilled employment. It outlined
that Retail Managers at the most basic level in a holistic assessment must “know
how to select product, display merchandise, manage stock, staff management,
marketing and pricing”. These were described as the basic retail skills required for
managing a store. However, the appellant was “severely limited in having
complete autonomy in the operation of the business as he was not only
answerable to his employer but must adhere to guidelines set by Head Office”.

[45] As the Tribunal has repeatedly emphasised, while the presence and
activities of a franchisor in setting the brand-specific policies for the retail trading
environment does not rule out there being a substantial match, nor can such
activities be ignored. However, there is no requirement in the description of the
occupation of Retail Manager that such a person must have “complete autonomy”
with respect to the operation of the business within which they work. In so finding,
it is evident that Immigration New Zealand misdirected itself. If Immigration New
Zealand actually meant that the appellant had to have “complete control” of the
business then that would also be incorrect, as no Retail Manager who is an
employee of a retail business would have complete control of it, as that is a
function (and consequence) of ownership.

[46] This misdirection might have been of little consequence in the determination
of the application had Immigration New Zealand from the outset correctly applied
what the employer had stated about the appellant's employment and how he
completed the day-to-day tasks of running the store and made a proper
assessment of whether his employment was a substantial match for that of a
Retail Manager. As outlined above, that did not occur.

— Customer Services and Retail Buyer

[47] In response to Immigration New Zealand’'s suggestion that the appellant’s
role was a combination of two roles, neither of which constituted skilled
employment for the purpose of instructions, counsel argued that the appellant’s
role was a combination (hybrid) of the roles of Retail Manager, Customer Services
Manager, Retail Buyer and Retail Supervisor.

[48] As to the claimed hybrid nature of the appellant’s role, instructions clearly
require there to be an assessment of the extent to which an applicant’s actual role
substantially matches the ANZSCO description, including core tasks, of the
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relevant occupation. Deficits in performance in relation to the core tasks of one
ANZSCO occupation cannot be supplemented by pointing to core tasks drawn
from the ANZSCO descriptions of other occupations. Even so, at the behest of
counsel, Immigration New Zealand assessed whether the appellant’'s role was a
substantial match for either of the roles of Customer Services Manager and Retail
Buyer; it found there was no substantial match.

[49] The appellant worked (and works) in a retail establishment which sells food
and related items. While customer service and dealing with customer complaints
was one of his responsibilities, this did not mean that he was a Customer Services
Manager however much counsel argued that this was the appellant's role.
Furthermore, the ANZSCO describes a Retail Buyer as someone who “select[s]
and buy goods for resale in a retail establishment”, the appellant did not determine
product mix; while he did determine stock levels, there was no negotiation as to
what stock was purchased or from whom. The appellant’s role was clearly not that
of a Retail Buyer as described in ANZSCO.

[50] To underscore that the appellant's employment should have been properly
assessed against the occupation of a Retaill Manager, was the fact that the
ANZSCO version released on 26 June 2013 stated that Fast Food Managers in
Australia and Quick Service Restaurant Managers in New Zealand were excluded
from the occupation of Cafe or Restaurant Manager and were included in the
occupation of Retail Manager. The Retail Manager description from that date
identified the specialisation of Fast Food Manager. However, the ANZSCO
description of a Retail Manager on the appellant’'s Immigration New Zealand file
was from the version of ANZSCO dated 26 June 20009.

Conclusion on correctness

[51] The instructions at Al1.5 (Fairness, effective 29 November 2010) require
Immigration New Zealand to fairly consider an application. This requires
Immigration New Zealand to consider all relevant evidence provided and to give
an applicant a reasonable opportunity to respond to any adverse information.

[52] The Tribunal is not satisfied that the relevant evidence provided, in this case
the employer’s questionnaire response, was properly considered at the outset or
subsequently.

[53] To be fair to Immigration New Zealand, it was exhorted by counsel to
assess the appellant's employment against the occupations of Customer Services
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Manager, Retail Buyer, Retail Manager and Retail Supervisor on the basis that the
appellant was primarily a Customer Services Manager with other secondary duties
from those occupations. It did so. However, from the outset Immigration New
Zealand did not properly assess the appellant's employment against the
description of Retail Manager; there were errors of fact and selective interpretation
of information and it misdirected itself by stating a Retail Manager is to have
“complete autonomy” in order to demonstrate that they organise and control the
operations of the retail establishment. Moreover, there was no attempt to assess
the appellant's employment against the Retail Manager specialisation of Quick
Service Restaurant Manager (Fast Food Manager).

[54] For all these reasons the Tribunal finds that there was no proper
assessment of the appellant’s application. It follows that the Immigration New
Zealand decision to decline the application was not correct.

DETERMINATION

[55] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable residence instructions.
However, the Tribunal is not satisfied the appellant would, but for that incorrect
assessment, have been entitled in terms of those instructions to the immediate
grant of a visa.

[56] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment by Immigration
New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.

Directions

[57] It should be noted that while these directions must be followed by
Immigration New Zealand they are not intended to be exhaustive and there may
be other aspects of the application which require further investigation, remain to be
completed or which require updating.

1. The application is to be reassessed by an Immigration New Zealand
officer not previously associated with the application in accordance
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with the instructions in existence at the date the residence application
was made. No further lodgement fee is payable.

2. Immigration New Zealand shall invite the appellant to update his
application as he sees fit. The appellant and his counsel are
reminded that the onus is on the appellant to provide evidence and
information to support any claims that are made regarding the
appellant’s role and responsibilities.

3. On the basis that the appellant has remained in his employment as a
Domino’s store manager, Immigration New Zealand shall then make
an assessment as to whether his employment is a substantial match
to the ANZSCO description of a Retail Manager (Quick Service
Restaurant Manager). In doing so, Immigration New Zealand shall
take into account all the information and evidence it already has
about the appellant's employment, including that provided by his
employer, and any further information and evidence that may have
been provided.

4. If the appellant is no longer employed as a Domino’s store manager,
he is to be given a reasonable opportunity to put forward evidence of
having another offer of skilled employment.

5. If, at any stage of its reassessment of the application, Immigration
New Zealand decides that there are potentially prejudicial matters
which must be put to the appellant, it is to do so in clear and precise
terms with reasons. The appellant is to be given a reasonable
opportunity to respond.

[58] The appeal is successful in the above terms. The appellant is to
understand that the outcome of this appeal is no guarantee that his application will
be successful, only that it will be subject to a correct assessment by Immigration
New Zealand.

“Vv J Vervoort”

V J Vervoort
Member

Certified to be the Research
Copy released for publication

V J Vervoort
Member
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