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RESIDENCE DECISION

[1] The appellant is a 24-year-old citizen of the Republic of India whose
application for residence under the Family (Partnership) category was declined by
Immigration New Zealand.

THE ISSUE

[2] Immigration New Zealand declined the appellant’s residence application
because it was not satisfied that the appellant and his wife, a New Zealand citizen
now aged 43 years, were living together in a partnership that was genuine and
stable because their relationship lacked public recognition in the appellant’'s home
village in India.

[3] The principal issue for the Tribunal is whether Immigration New Zealand
was correct to treat the issue of public recognition of the couple’s marriage in India
as determinative of the application.

[4] For the reasons set out below, the Tribunal finds that the Immigration New
Zealand decision was not correct. The application is returned to Immigration New
Zealand for a correct assessment.



BACKGROUND

[5] The appellant came to New Zealand as a student in October 2010. He met
his wife in October 2011 at about the time his student visa expired. The couple
married on 16 March 2012. The appellant’s last visa, an interim visa, expired on
7 April 2012.

[6] The appellant made his residence application on 17 September 2013 in
India, having returned there on 13 September 2013. His wife, who is the sponsor
of the application, accompanied him to India. She returned to New Zealand after
10 days because of work and family responsibilities here. The wife has two
children from a previous relationship, one of whom is a teenager.

Evidence of Partnership

[7] In counsel's letter accompanying the application, he referred to the
appellant’s immigration history in New Zealand, the couple’s marriage and the
appellant’s decision to leave New Zealand with his wife. Evidence was provided
with respect to the couple’s relationship in the form of documents and photographs
relating to their marriage and life in New Zealand. A bundle of letters from
supporters acknowledging the couple’s relationship was provided, along with
evidence in relation to the couple’s financial interdependence.

[8] Subsequently, Immigration New Zealand received a letter (1 October 2013)
from the appellant outlining the history of his relationship with his wife and their
decision to marry even though, at the time, his family had been opposed to the
marriage because of the cultural, religious and age difference. He explained that,
his family, having now met his wife, were accepting and supportive of their
relationship. The appellant provided a selection of photographs of him and his
wife in India with members of his family. Also provided were letters expressing
support for the couple and their marriage. Three of the letters, all dated
29 September 2013, were from the appellant’s elder sister and her husband and
the appellant’s brother referring to the wife’s visit to India and expressing support
for her and the couple’s marriage. The other two letters, dated 1 October 2013,
were from the appellant’'s mother and his sister-in-law and also expressed support
for the wife and the couple’s marriage.



Verification Visit to the Appellant’s Village in India

[9] On 3 March 2014, two Immigration New Zealand officers (“the officers”)
from the New Delhi branch visited the appellant’s village. The purpose of the visit
was to “verify client’'s marital status and public recognition of his marriage to the
New Zealand partner”. The officers spoke to six villagers and then interviewed the
appellant at his home. The report is not a transcript of the interviews held but
there are some brief handwritten notes relating to aspects of the interviews on the
back of documents in the appellant’s Immigration New Zealand file.

[10] The officers’ report recorded that the villagers were asked whether the
appellant was married and whether a woman from New Zealand had stayed in the
village. All those spoken to, including three persons who lived in house adjacent
to that of the appellant’s family, confirmed that the appellant was single. One
person was reported to have stated that he or she had no idea if a “lady from
abroad” had stayed with the appellant in the village. The appellant’s neighbours
were emphatic that he had never been married and a woman from New Zealand
had not stayed at the appellant’'s home.

[11] The officers then went to the appellant’'s home where he was interviewed.
The appellant recounted to the officers his time in New Zealand, when he had got
married, and that his wife had visited India for 10 days. He stated that they had
stayed in the village together for only a day when certain cultural ceremonies had
taken place in the family home. The appellant’s parents and his sister-in-law were
at home but there is no record of them being interviewed in the officers’ report.
However, there is a handwritten note on the back of a document in the Immigration
New Zealand file which recorded that the appellant's mother stated “girl is nice —
very good value”.

[12] The officers informed the appellant that no-one in the vicinity knew of his
marriage, to which he was reported to have said that everyone knew that he was
married and that the officers had not spoken to people who lived close to his
home. The appellant was informed by the officers that they had spoken to his
neighbours. The appellant provided no further response.

[13] The report concluded that there was no public recognition of the appellant’s
marriage and everyone spoken to maintained he was single and had never been
married.



Interviews with the Appellant and his Wife

[14] On 30 April 2014, Immigration New Zealand interviewed the appellant at its
New Delhi branch office. There is a transcript of the interview on the appellant’s
Immigration New Zealand file. He was questioned about his relationship with his
wife. He was asked whether they had stayed as a couple in his home in India, and
he replied “yes”. He was asked how many days they had spent at his family home
and he said “two to three days”. He was also asked whether all his relatives were
aware he was married. He responded that everyone in the village knew of the
marriage. He was asked whether the neighbours had met his wife. He answered
“two to three friends came and my [paternal aunt] came to meet her”. He was
asked who had told his neighbours and the people in the village that he and his
wife were married. He answered that “everyone saw us when [we] were sitting on
the terrace and then such things can’t be hidden”.

[15] Following the interview with the appellant, the Immigration New Zealand
officer interviewed, by telephone, the appellant’s wife in New Zealand. She was
questioned about the couple’s relationship and her family. She was asked
whether she had stayed with her husband in his home in India to which she replied
‘I was in India for 10 days in total and three to four days | stayed at their home and
then we left for Chandigarh”. She was asked whether she met his relatives in
India and she stated she had met his cousins, an aunt and uncle. As to whether
the people in her husband’s village knew that they were married, the wife said “I
don’t know about that but they saw us shopping together a couple of times and
sitting on the roof together. | am sure they do”.

Immigration New Zealand Puts its Concerns to the Appellant

[16] By letter dated 13 June 2014, Immigration New Zealand advised the
appellant a visit to his village had been made to gauge whether there was public
recognition and public awareness of his marriage. Immigration New Zealand had
been informed by various villagers that the appellant was single and had never
been married. Also, Immigration New Zealand was informed that no woman from
New Zealand had stayed at the appellant’s family village in India.

[17] The officers had noticed that there were no photographs of the appellant
and his wife in the living room of his family home, whereas there were
photographs of other family members in the room.



[18] The inconsistencies as to the duration of the wife’s visit to the appellant’s
home were noted and, in combination with the villagers’ statements, led
Immigration New Zealand to believe that the appellant’s relationship with his wife
lacked public recognition. In view of the lack of public recognition, this led to
questions about the intention with which the relationship had been entered into
and whether it was genuine, stable, and likely to endure.

[19] Immigration New Zealand stated that, prior to the verification visit and the
interviews, it would have believed that the application met the instructions with
respect to evidence of the couple’s marriage, living together, financial
independence, contact during the period of separation, and the evidence relating
to the wife’s visit to India. However, it now doubted the credibility of that
information and evidence.

[20] The appellant was invited to comment or provide further information. He
was reminded that the onus was on him and his wife to establish that their
relationship was genuine and stable.

Response from the Appellant

[21] By letter dated 27 June 2014, Immigration New Zealand received a
response on behalf of the appellant. Counsel was at a loss to understand why the
opinions of some “unidentified randomly selected villagers” were to be preferred
over the substantial body of evidence which had been provided about the public
recognition of the couple’s relationship in New Zealand. Counsel acknowledged
that there was a discrepancy in the couple’s accounts of how long they had spent
in the village but he considered the discrepancy to be minor given the wealth of
other information and evidence about the couple’s relationship that had been
provided. As to the absence of pictures of the couple in the family living room, this
was regarded by counsel as irrelevant.

[22] Counsel stated it was obvious that appellant and his wife were of dissimilar
ages, racial background and religion and so it was unsurprising that they had not
volunteered information about their relationship around the village. However, the
appellant’s parents acknowledge his wife and expressed support for the couple’s
relationship. The appellant and his wife had not gone to the village to get married
or to have a wedding reception; they had gone there so that the wife could be
introduced to the appellant’s family and so that certain cultural ceremonies could
be conducted at the appellant’s parents’ home. The appellant and his wife had
confirmed this at the recent interviews.



[23] Included with counsel’s response were six letters from friends of the
appellant in India who all stated that they knew of the appellant’s marriage in New
Zealand. Five of the writers confirmed meeting the appellant and his wife in India,
one of the writer's stated his visit had occurred at the appellant's home in the
village. The writer of the sixth letter stated he knew of the wife’s visit to India, but
he had been precluded by work commitments at the time from being introduced to
her in person. Three other letters were produced. Two were from the appellant’s
wife’s mother and the mother’'s husband respectively. They confirmed that the
couple were married and indicated their support for the appellant. The third letter,
from a work colleague of the appellant’s wife, confirmed that she had met the
appellant in New Zealand and that he had been introduced to her and the wife’s
other colleagues. She also confirmed that the wife had taken 10 days’ leave to go
to India with the appellant to meet his family and friends.

Ongoing Contact with Immigration New Zealand

[24] There were frequent emails and telephone calls from the appellant, his wife
and counsel to Immigration New Zealand about the progress and assessment of
the application from June 2014 onwards. Immigration New Zealand was provided
with further information and evidence about the couple’s relationship in October
2014, including a letter from the wife’s medical practitioner who confirmed that he
or she had met the appellant in New Zealand and knew of the couple’s marriage.
The doctor stated the wife was suffering from anxiety and depression because of
the absence of her husband.

[25] An Immigration New Zealand compliance officer made an unannounced
visit to the wife’s home on 8 October 2014. The wife was interviewed by the
officer.

[26] The compliance officer emailed her assessment of the interview to the
Immigration New Zealand officer assessing the appellant’s application. In short,
the wife, when questioned about the nature of the couple’s relationship, confirmed
that it was genuine and stable and that she did not consider the 20-year age gap
to be a problem. It was put to her that the appellant had married her for the
purposes of obtaining residence, but she rejected such a suggestion. The wife
had no doubts as to the genuine nature of the appellant's commitment to the
relationship. There was evidence of the wife’s on-going contact with the appellant
and she was talking with him via Skype when the compliance officer arrived.
There were photographs of the couple and their wedding at her home.



[27] The compliance officer stated in her assessment she considered it was a
real concern that the couple had not made their marriage known to the appellant’s
neighbours in India.

Immigration New Zealand Decision

[28] By letter dated 17 November 2014, Immigration New Zealand declined the
appellant’'s residence application on the ground that it did not consider his
partnership was genuine and stable. The relationship lacked public recognition by
village members in India and as a result Immigration New Zealand was not
satisfied that the relationship was entered into for the right reasons or that the
appellant had a genuine intention to maintain it on a long-term basis.

[29] The information the couple had provided about their relationship was not
credible as there was a discrepancy as to the number of days they claimed to
have stayed in the appellant’s village. Furthermore, there was no substantial
evidence to corroborate the nature of the relationship. Immigration New Zealand
did not consider there were genuine and compelling reasons for the period that the
couple had been separated.

Complaints about the Decline of the Application

[30] By email of 21 November 2014, the appellant's wife complained to
Immigration New Zealand about the decline of the appellant’s residence
application. The appellant contacted Immigration New Zealand by email on
26 November 2014 and on 1 December 2014 providing Immigration New Zealand
with a letter from one of his neighbours (1 December 2014).

[31] The immigration manager at the New Delhi branch wrote to the wife on
9 December 2014 and advised that a review of the appellant’s Immigration New
Zealand file indicated that a proper process had taken place and that reasons had
been given for Immigration New Zealand’s decision to decline the application on
17 November 2014. The appellant was advised that he could lodge an appeal
with the Tribunal if he considered the decision was not correct or he could make a
further application for a visa, and that any additional information provided would be
considered by an immigration officer who had not been previously associated with
the application.

[32] The immigration risk manager at New Delhi emailed the appellant’s wife on
17 December 2014 and advised that her response to the immigration manager’s



letter was being treated as a second stage of the ‘client complaint resolution
process’. She was advised she would receive a response within 20 working days
from Immigration New Zealand in New Delhi. The timeframe for an appeal to the
Tribunal was provided and the risk manager commented that, as a preliminary
response to the complaint, once a residence decision had been made it could not
be overturned at branch level.

[33] According to the appellant’s electronic records with Immigration New
Zealand, a response to the second tier complaint was sent to the appellant or his
wife but there is no copy of it on the appellant’s Immigration New Zealand file.

STATUTORY GROUNDS

[34] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

(4) The grounds for an appeal under this section are that—

(a) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[35] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’s Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’S CASE

[36] On 23 December 2014, the appellant lodged this appeal on the ground that
the decision of Immigration New Zealand was not correct in terms of the applicable
residence instructions.

[37] Counsel makes submissions (22 December 2014) and produces a bundle
of documents which are copies of material already produced to Immigration New
Zealand and contained on the appellant’s Immigration New Zealand file. In
addition, the original of the letter of 1 December 2014 from the appellant’s
neighbour in India is produced.



[38] On 13 January 2015, the Tribunal received from counsel the wife's
telephone records for 24 November 2014 to 23 December 2014, an information
sheet concerning the wife’s son’s school attendance, naming the appellant as that
child’s stepfather, and a copy of an email booking confirming that the wife had
booked flights to visit the appellant in India in March 2015.

[39] On 6 May 2015, counsel provided a letter from the wife’s general
practitioner (26 April 2015) as to the wife’s current state of health.

[40] Given the outcome of this appeal, the Tribunal need not determine the
admissibility of the new items of evidence provided on appeal.

ASSESSMENT

[41] The Tribunal has considered the submissions and documents provided on
appeal and the file in relation to the appellant’s residence application which has
been provided by Immigration New Zealand.

[42] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.

Whether the Decision is Correct

[43] The appellant’s residence application was made on 17 September 2013
and the relevant criteria are those in residence instructions as at that time.
Immigration New Zealand declined the application because it determined that the
appellant’s marriage lacked public recognition in his home village in India and as a
result it could not be satisfied that the appellant and his wife were living together in
a partnership that was genuine and stable.

[44] The relevant instructions in this case are:

F2.30 Determining if the couple is living together in a partnership that is
genuine and stable

a. When determining if the couple is living together in a partnership that is
genuine and stable the immigration officer will take into account those
factors set out at F2.20(b) and must consider, and be satisfied, there is
sufficient proof, (from documents, other corroborating evidence, or
interviews) of all four of the following elements:
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i. 'Credibility": the principal applicant and the partner both separately
and together, must be credible in any statements made and
evidence presented by them.

ii. 'Living together': the principal applicant and partner must be living
together unless there are genuine and compelling reasons for any
period(s) of separation (see F2.30.1).

iii. 'Genuine partnership': the principal applicant and partner must both
be found to be genuine as to their:

° reasons for marrying, entering a civil union or entering into
a de facto relationship; and

° intentions to maintain a long term partnership exclusive of
others.
iv. 'Stable partnership': the principal applicant and partner must

demonstrate that their partnership is likely to endure.

b. A residence class visa must not be granted unless the immigration officer
is satisfied, having considered each of the four elements in (a) above (both
independently and together) that the couple is living together in a
partnership that is genuine and stable.

Note: The onus of satisfying an immigration officer that the partnership is genuine
and stable lies with the principal applicant and their partner (see F2.5(c)).

Effective 29/11/2010

F2.20 Evidence

b. Factors that have a bearing on whether two people are living together in a
partnership that is genuine and stable include but are not limited to:

i. the duration of the parties relationship;

ii. the existence, nature, and extent of the parties' common
residence;

iii. the degree of financial dependence or interdependence, and any
arrangements for financial support, between the parties;

iv. the common ownership, use, and acquisition of property by the
parties;

V. the degree of commitment of the parties to a shared life;

Vi. children of the partnership, including the common care and support

of such children by the parties;
vii. the performance of common household duties by the partners; and

viii. the reputation and public aspects of the relationship.

Effective 29/11/2010
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Evidential Factors

[45] The instructions at F2.20 provide a list of evidential factors that have a
bearing on whether a couple are living together in a genuine and stable
partnership.

[46] In the appellant’s case, Immigration New Zealand acknowledged that it had
received a bundle of documentary evidence which, on its face, addressed all the
factors at F2.20.b, including the public recognition of the couple’s partnership in
New Zealand and India. There were letters from the appellant’s friends in New
Zealand and from a colleague of the wife confirming that the couple were married
and living together. In addition, there were letters from the appellant’s siblings and
mother in India confirming their knowledge of the couple’s marriage and of the
wife’s recent visit to India.

[47] However, Immigration New Zealand treated the reported statements of
six villagers as determinative of whether there was public recognition of the
appellant’s marriage in India and, in turn, treated that factor as determinative of
whether the appellant and his wife were living together in a genuine and stable
partnership. This was incorrect, for the reasons which follow.

[48] First, none of the factors in F2.20.b are, in and of themselves, determinative
of whether a couple is living together in a genuine and stable partnership. The
instructions state the factors have a “bearing” on whether a couple are living
together in a genuine and stable partnership, nothing more or less. Second, by
focussing solely on the public recognition factor, Immigration New Zealand failed
to consider or give any weight to all the available evidence and information
produced by the appellant and his wife as to the nature of their partnership.

[49] Third, Immigration New Zealand’s reliance on the statements of randomly
selected villagers was inappropriate. The instructions at F2.25 (Verification,
effective 29 November 2010) give guidance as to home visits and interviews that
Immigration New Zealand may undertake to assist its determination of whether a
couple are living together in a partnership that is genuine and stable. F2.25.c
makes it plain that Immigration New Zealand may interview the couple and “any
other person relevant to the application”. It has not been demonstrated that any of
the villagers spoken to by the officers, including the appellant’s neighbours, were
persons who were in any way relevant to the application. Furthermore,
Immigration New Zealand had the opportunity to interview the appellant’s parents
and his sister-in-law, all of whom were stated to have been present in the house
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when the appellant was interviewed. They were persons relevant to the
application; the appellant’s mother and sister-in-law had provided letters of support
to Immigration New Zealand about the wife’s visit to India and their views on the
couple’s marriage (see [8] above). However, there is no record of them being
interviewed.

[50] The fourth reason relates to the way in which Immigration New Zealand
treated the information and evidence it received on the public recognition issue.
When the appellant and his wife responded to Immigration New Zealand’s
concerns about the lack of public recognition of their marriage at the village in
India, they produced six letters from friends of the appellant in India who all stated
that they knew of his marriage in New Zealand (see [23] above). Five of the
writers confirmed meeting the appellant and his wife in India. In its letter of
decline, Immigration New Zealand stated the letters “were easy to obtain” as they
were from friends and family members, and therefore they were given no weight
whereas weight was given to the first-hand information given to the officers by the
villagers, as the villagers had no reason to give incorrect information. This
reasoning is flawed. The issue was not who was motivated to give incorrect
information to Immigration New Zealand. The issue was who could relevantly and
credibly comment on whether they knew of the partnership. The views of the
villagers in this instance were not relevant. There could be any number of reasons
why villagers would or would not know of the appellant's marital status.
Immigration New Zealand could have made inquiries with the friends to assess the
veracity and the credibility of their statements. It did not do so.

[51] Fifth, the record made by the officers, and relied on by Immigration New
Zealand, of the visit to the village and interviews with the villagers and the
appellant, was wholly inadequate. There was no contemporaneous note of all the
questions asked of each person interviewed, or of the answers given, or who of
the two officers asked the questions. The report of the visit is unsigned and has
the appearance of having been cut and pasted from a third document. The failure
to keep a proper record is a breach of instructions relating to fairness which
requires proper consideration of an application, which is dependent on the keeping
of proper records (see A1.5, Fairness, effective 29 November 2010).

[52] Immigration New Zealand’s assessment was only focussed on the public
and reputational aspects of the partnership, when it should have been focussed on
the pertinent issue of whether the appellant and his wife were living together in a
genuine and stable partnership. This is what the instructions require. Clearly, the
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couple were not living together but the reasons for this were not explored by
Immigration New Zealand directly with the appellant or his wife. Neither did
Immigration New Zealand put to the appellant any of the matters which the
compliance officer put to the wife about the couple’s age difference, their reasons
for marrying, and the appellant’s unlawful immigration status at the time of the
marriage or their intentions for the future.

Conclusion on Correctness

[53] For the reasons given, the Tribunal finds that Immigration New Zealand was
incorrect to treat the factor relating to the reputation and public aspects of the
couple’s partnership, relying solely on the statements of villagers in India, as
determinative of whether the appellant and his wife were living in a partnership
that is genuine and stable.

[54] It follows that the Immigration New Zealand decision to decline the
application was incorrect.

DETERMINATION

[55] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable residence instructions.
However, the Tribunal is not satisfied the appellant would, but for that incorrect
assessment, have been entitled in terms of those instructions to the immediate
grant of a visa.

[56] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment by Immigration
New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.

Directions

[57] It should be noted that while these directions must be followed by
Immigration New Zealand, they are not intended to be exhaustive and there may
be other aspects of the application which require further investigation, remain to be
completed or which require updating.
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The application is to be reassessed by an Immigration New Zealand
officer not previously associated with the application in accordance
with the instructions in existence at the date the residence application
was made. No further lodgement fee is payable.

The appellant shall provide Immigration New Zealand with any
information or evidence as he sees fit in order to update his
application. He is reminded that the onus is on him and his wife to
satisfy Immigration New Zealand that their partnership is genuine
and stable. As they are not living together, the appellant and his wife
should address whether there are genuine and compelling reasons
for their period of separation.

Immigration New Zealand shall then consider all the information and
evidence it has on the appellant's Immigration New Zealand file,
including that produced on appeal and subsequently, as to whether
the couple’s partnership is genuine and stable. It shall consider all of
the factors at F2.20.b and in doing so shall take into account the
matters set out in the instructions at F2.20.15 (evidence of living
together in a partnership that is genuine and stable) with particular
focus on F2.20.15.b (period of separation) and F2.20.15.c.

Immigration New Zealand shall assess the period that the couple
have been separated (see F2.30.1, effective 29 November 2010) and
consider whether there are genuine and compelling reasons for the
period they have lived apart.

Immigration New Zealand shall give proper consideration to
interviewing the appellant and his wife again. If it decides not to
conduct an interview or interviews, it shall record clear reasons,
including why it was determined that an interview would not have the
potential to change the outcome of the officer's assessment of the
partnership.

If Immigration New Zealand conducts any interviews with the
appellant and his wife, or with any relevant third parties, it shall
ensure that it keeps a proper record of the questions asked and
answers given and provides the appellant with an interview report,
and affords him a reasonable opportunity to comment on it, before
finally determining the application.
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7. Immigration New Zealand must ensure it puts all potentially
prejudicial information to the appellant for comment and gives him a
reasonable opportunity to respond.

[58] The appeal is allowed in the above terms. The appellant is to understand
that the reassessment of his application does not guarantee a successful
outcome.

“V J Vervoort”
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