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RESIDENCE DECISION

[1] The appellant is a 29-year-old citizen of the People’s Republic of China
(“China”) whose application for residence under the Skilled Migrant category was
declined by Immigration New Zealand. Her application includes her 31-year-old
partner.

THE ISSUE

[2] Immigration New Zealand declined the appellant’s residence application
because it was not satisfied that her employment was ongoing and sustainable.
As a result, the appellant was not entitled to points for skilled employment.
Without these points, she did not meet the lowest selection criteria for the Skilled
Migrant category during the currency of her Expression of Interest (EOI).

[3] The principal issue for the Tribunal is whether Immigration New Zealand
was correct in its assessment that the appellant’'s employment was not ongoing
and sustainable

[4] For the reasons that follow, the Tribunal finds that Immigration New Zealand
failed to consider relevant information when it determined that the appellant’s
employment was not ongoing and sustainable. Further, it failed to disclose
potentially prejudicial information to the appellant, thus depriving her of the



opportunity to respond to that information. As a result, the Tribunal cancels the
decision and returns it to Immigration New Zealand for a correct assessment.

BACKGROUND

[5] On 24 June 2014, the appellant lodged an EOI with Immigration New
Zealand and was invited to apply for residence on 11 July 2014. She applied for
residence on 4 August 2014, claiming 180 points, including 50 points for skilled
employment. She considered her employment as an office manager substantially
matched the occupation description, including core tasks, of an Office Manager as
set out in the Australian and New Zealand Standard Classification of Occupations
(ANZSCO). In support of her application, the appellant provided a copy of her
employment contract, which stated that she earned $40,040 per annum.

Assessment of Application

[6] On 1 February 2015, the employer completed an Immigration New Zealand
guestionnaire about the company, the nature of the appellant's work and the
relevance of the ANZSCO core tasks of an Office Manager to the appellant’s
employment. The employer also provided a number of documents requested by
Immigration New Zealand, including the company’s most recent financial
statements for the year ended 31 March 2014 and the appellant’s IRD summary of
earnings information.

[7] On 9 February 2015, Immigration New Zealand conducted a telephone
interview with the appellant about the nature of her work. She was asked about
her duties and how she managed the office functions of the company.

[8] Immigration New Zealand wrote to the appellant's then counsel on
26 February 2015, raising concerns about the sustainability of the appellant’s
employment. The employer’'s financial information had indicated that the
appellant’'s employment was not sustainable; however, it was unable to release
that information due to “privacy reasons”.

[9] On 12 March 2015, counsel responded. He submitted that the company
was sustainable, having operated for eight years and, overall, had expanded
during that time. He enclosed a number of documents including: letters from two
accountants (9 March 2015 and 10 March 2015) confirming that the company was
sustainable; a financial report for the company for 2012; an interim financial report



for the period April 2014 to January 2015; monthly employee PAYE schedules for
six employees, including the appellant; and GST returns.

Immigration New Zealand Decision

[10] On 20 March 2015, Immigration New Zealand declined the appellant’s
residence application because it was not satisfied that her employment was
ongoing and sustainable. The company had not made a profit in 2013 and 2014.
Further, after the appellant’s wages had been deducted from the total wages paid,
there was little left to pay the remaining employees, which, in turn, raised concerns
about the credibility of the latest financial statement.

[11] Because the appellant's employment was found not to be ongoing and
sustainable, she was not entitled to points for skilled employment. Without points
for skilled employment, she was entitled to 120 points, and did not meet the lowest
selection criteria for the Skilled Migrant category during the currency of her EOI.

STATUTORY GROUNDS

[12] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

4) The grounds for an appeal under this section are that—

(a) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[13] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’'s Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’'S CASE

[14] On 7 April 2015, the appellant’s newly-appointed counsel lodged this appeal
on the ground that the decision of Immigration New Zealand was not correct in
terms of the applicable residence instructions. In support, counsel makes
submissions dated 31 March 2015, 8 May 2015 and 28 May 2015, and in addition



to documents already on the Immigration New Zealand files, produces an update
of the appellant’s earnings in 2015 and a spreadsheet setting out the wages paid
to all the company’s employees between April 2014 and January 2015.

[15] When considering the correctness of Immigration New Zealand’s decision,
new evidence produced on appeal is inadmissible unless it falls within the
exception in section 189(3)(a) of the Act. The new evidence is not admissible
because it does not fall within that exception: it was either not in existence at the
time Immigration New Zealand made its decision, or if it was, the appellant did not
demonstrate that he could not, by the exercise of reasonable diligence, have
placed that evidence before Immigration New Zealand.

ASSESSMENT

[16] The Tribunal has considered the submissions and documents provided on
appeal and the files in relation to the appellant’s residence application which have
been provided by Immigration New Zealand. An assessment as to whether the
Immigration New Zealand decision to decline the appellant’s application was
correct in terms of the applicable residence instructions is set out below.

Whether the Decision is Correct

[17] The application was made on 4 August 2014 and the relevant criteria are
those in residence instructions as at that time. Immigration New Zealand declined
the application because it determined that the appellant's employment was not
ongoing and sustainable.

[18] The relevant instructions are as follows:

SM7.15 Additional requirements for skilled employment

b. Employment must be ongoing and sustainable. Ongoing and sustainable
employment is:

i. an offer of employment or current employment, with a single
employer, that is permanent or indefinite, and of which the
employer is in a position to meet the terms specified; or

Note: When assessing whether employment is sustainable, officers may
consider, but are not limited to, such factors as the residence status of the
employer, the period for which the employing organisation has been



established as a going concern, and the financial sustainability of the
employing organisation.

Effective 29/11/2010

[19] To satisfy instructions at SM7.15.b, an applicant must demonstrate that his
or her skilled employment is ongoing and sustainable. The Note to SM7.15.b
explains that when assessing whether employment is sustainable, Immigration
New Zealand may consider factors such as the period that the employing
organisation has been established as a going concern, and its financial
sustainability.

[20] Instructions also require all Immigration New Zealand decisions to be made
fairly and in compliance with the requirements of natural justice. Paragraph Al.5
outlines the factors to be taken into account when assessing whether or not a
decision was fairly reached. These include:

Al.5 Fairness

a. Whether a decision is fair or not depends on such factors as:
. whether an application is given proper consideration;
. whether the applicant is informed of information that might harm

their case (often referred to as potentially prejudicial information);

. whether the applicant is given a reasonable opportunity to respond
to harmful information;

. whether appropriate reasons are given for declining an application

. whether all known relevant information is considered.

Effective 29/11/2010

Failure to properly consider all the company’s financial statements

[21] Immigration New Zealand found that the appellant's employment was not
sustainable because the company had not made a profit in the 2013 and 2014
financial years.

[22] Immigration New Zealand had before it the company’s financial statements
for the 2012 financial year (including details of the company’s financial
performance in 2011), the 2014 financial year (including details of financial
performance in 2013) and a partial financial statement for the 2015 year up until
31 January 2015. The company made a profit in 2011 and 2012 ($8,000 and



$28,880 respectively). In 2013 and 2014 the company did not record a profit, but
earned sufficient income to allow it to break even. According to the most recent
financial statement, until 31 January 2015, the company’s net surplus was
$45,832.

[23] The Tribunal finds that Immigration New Zealand erred by failing to consider
all the available evidence about profitability in its decision. Although Immigration
New Zealand had five years’ information about the company’s profitability before it,
its finding focussed only on the two years where a profit had not been made.
Immigration New Zealand should also have taken into account that the company
had made a profit in 2011 and 2013 and, as of January 2015, had recorded a
significant net surplus. Immigration New Zealand had noted that the company had
made a surplus in 2015, but found there were concerns about the credibility of that
financial statement. However, the Tribunal finds these concerns to be unfounded
for the reasons set out at [25] to [27].

[24] To be sustainable, a company must be able to meet its obligations;
however, this does not necessarily mean that it is required to make a profit.
Therefore, Immigration New Zealand should have considered whether the
company had been able to meet its obligations in the years the company did not
record a profit. This appeared to be the case, because in 2013 and 2014 the
company earned sufficient income to enable it to break even. To conclude, the
Tribunal finds that Immigration New Zealand failed to consider relevant financial
information when it determined that the appellant's employment was not ongoing
or sustainable.

Failure to consider relevant information in the statement of earnings and monthly
PAYE schedules

[25] Immigration New Zealand also erred when it found that the appellant’s
wages were of such a significant proportion of the company’s total wage budget
that it appeared it would struggle to pay its other employees. Based on the
appellant’s annual salary of $40,040, Immigration New Zealand calculated that the
appellant would have been paid about $33,367 between April 2014 and
January 2015. Given that the company’s total wage bill was $78,189, the
remainder ($44,822) did not appear to be sufficient to cover wages for the five
other employees. However, the Tribunal finds that Immigration New Zealand
failed to consider the appellant’s statement of earnings, which showed that she
received $25,536 from April 2014 to January 2015. Of that, $7,056 was not paid



by the employer but by the government, under its Paid Parental Leave Scheme.
Therefore, between April 2014 and January 2015, the wages paid by the employer
to the appellant amounted to only $18,480. Had Immigration New Zealand taken
this information into account, it would have determined that that the company had
$59,709, not $44,822, to pay its remaining employees.

[26] Immigration New Zealand also failed to consider the nature of the other
employees’ employment. It was apparent from the monthly PAYE schedules that
only two of the five employees worked close to full-time, earning $48,735 between
them. The remaining three employees had been employed part-time for periods of
time ranging from two to four months, and were paid wages totalling $12,036.

[27] According to the PAYE schedules, the company paid its employees,
including the appellant, $79,251, which was broadly consistent with the wage
figures included in the 2015 financial report. These documents demonstrated the
company had sufficient funds to meet all of its obligations, including paying wages.
However, by mistakenly concluding the company was potentially unable to meet
its obligations, Immigration New Zealand failed to properly consider this
information. Immigration New Zealand was also mistaken to then question the
credibility of the 2015 financial report.

Failure to put potentially prejudicial information to the appellant

[28] When Immigration New Zealand informed the appellant on
26 February 2014 that it had concerns about whether her employment was
ongoing and sustainable, it did not explain why that was the case, citing “privacy
reasons”. Because the information was before Immigration New Zealand in
February 2014, it should have made clear the specific nature of its concerns at
that time. Its failure to disclose potentially prejudicial information to the appellant
before determining the application deprived her of the opportunity to respond to
that information. The Tribunal notes that Immigration New Zealand disclosed its
specific concerns in the decision. Therefore, it is unclear what Immigration New
Zealand's earlier concerns about privacy were.

Conclusion on correctness

[29] The Tribunal finds that Immigration New Zealand’s decision was incorrect.
It failed to consider relevant information in the form of the company’s financial
reports and PAYE monthly employee schedules and the appellant’s IRD statement
of earnings when it determined that the appellant's employment was not ongoing



and sustainable. It also failed to disclose potentially prejudicial information to the
appellant, thus depriving her of the opportunity to respond to that information. As
a result, the Tribunal cancels the decision and returns it to Immigration New
Zealand for a correct assessment.

DETERMINATION

[30] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable Government residence
instructions. However, the Tribunal is not satisfied the appellant would, but for that
incorrect assessment, have been entitled in terms of those instructions to the
immediate grant of a visa.

[31] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant's application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment in terms of the
applicable Government residence instructions, in accordance with the directions
set out below.

Directions

[32] It should be noted that while these directions must be followed by
Immigration New Zealand, they are not intended to be exhaustive and there may
be investigations or other aspects of the application which remain to be completed
or which require updating.

[33] The Tribunal makes the following directions:

1. The application is to be reassessed by an Immigration New Zealand
officer who has had no previous involvement with the appellant’s
application, on the basis of the instructions in effect when the
appellant made her application, and with no requirement of an
additional lodgement fee.

2. The appellant is to be given an opportunity to update information in
relation to her application.

3. If the appellant is still employed at the company, Immigration New
Zealand shall proceed to assess her employment to determine



whether it is skilled employment according to instructions. In doing
so, it should take into account all of the evidence provided by the
appellant and her employer, including the company’s financial and
earnings information provided in her application, and the evidence
produced on appeal, to determine whether the appellant’s
employment is ongoing and sustainable.

4, Immigration New Zealand shall put any potentially prejudicial
information to the appellant with reasons, and the appellant is to be
afforded a reasonable opportunity to respond.

5. If the appellant is not currently employed, she should be given the
opportunity to produce a new offer of employment within a
reasonable timeframe. If she has new employment, she should be
given the opportunity to demonstrate that her new employment is
considered skilled employment under instructions.

[34] The appeal is allowed in the above terms.

[35] The appellant is to understand that the reassessment of her application is
no guarantee as to the final outcome of the application. That is a decision for
Immigration New Zealand after a fair and correct assessment.

Member

Certified to be the Research
Copy released for publication.

M Avia
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