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RESIDENCE DECISION 
___________________________________________________________________ 

[1] The appellant is a 25-year-old citizen of India whose application for 
residence under the Skilled Migrant category was declined by Immigration New 
Zealand.   

THE ISSUE 

[2] Immigration New Zealand declined the appellant’s application because he 
did not have an acceptable standard of health and was not granted a medical 
waiver.  The Tribunal finds that Immigration New Zealand’s decision to decline the 
application was correct.   

[3] The principal issue for the Tribunal is whether the appellant has special 
circumstances, arising from his familial nexus to New Zealand, that warrant 
consideration by the Minister of Immigration of an exception to the Government 
residence instructions.  The Tribunal finds that the appellant’s circumstances are 
not special, for the reasons detailed below. 

BACKGROUND 

[4] The appellant arrived in New Zealand on 20 March 2010 as the holder of a 
student visa.  He completed a National Diploma in Hospitality (Operations 
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Supervision) Level 4, then a National Diploma in Hospitality (Management) Level 5 
in September 2012.  The appellant lodged an Expression of Interest under the 
Skilled Migrant category and was invited to apply for residence on 8 October 2013.   

Application for Residence 

[5] The appellant’s application for residence was made on 17 October 2013 
relying on his employment as the manager of a café franchise that specialised in 
chocolate-based products. 

Medical Certificate for Work Visa 

[6] The appellant’s medical certificate produced earlier in 2013, in support of 
his application for a graduate work experience visa, had been forwarded to 
Immigration New Zealand’s medical assessor.  On 6 March 2013, the medical 
assessor required further information regarding a cardiac murmur “of uncertain 
significance”.  An echocardiogram was carried out.  On 26 March 2013 the 
medical assessor required a review from a cardiologist because the 
echocardiogram had indicated that the appellant’s bicuspid aortic valve had 
moderate aortic stenosis with moderate aortic regurgitation.   

[7] The medical assessor’s opinion (27 May 2013) was that the appellant had 
an acceptable standard of health for temporary entry, but would require a further 
review if he made another application within 24 months.   

Medical Certificate for Residence Application 

[8] Because the appellant had subsequently applied for residence, his medical 
certificates were forwarded to the same medical assessor as before, who 
requested a repeat echocardiogram on 9 December 2013.  Again, a report from a 
cardiologist was requested in order to inform comment on the appellant’s 
long-term prognosis for requiring surgery.  Although this request was made on 
7 January 2014, it was not until June 2014 that a cardiologist’s opinion was 
produced, which considered that surgery would be required within 10 to 20 years.  
On 25 June 2014, the medical assessor found the appellant was not likely to have 
an acceptable standard of health.   

[9] On 8 July 2014, Immigration New Zealand wrote to the appellant’s 
representative advising of the medical assessor’s opinion, indicated at paragraph 
6.2 of the Medical Referral for Residence form (“the form”), that the appellant had 



 
 
 

3 

a condition that was likely to impose significant costs or demands on New 
Zealand’s health services during their period of intended stay in New Zealand.  
There was a relatively high probability that the appellant’s chronic recurring 
medical condition over the course of the condition would require health services 
costing in excess of $41,000.  In addition, the medical assessor had indicated that 
the appellant had a condition listed in immigration instructions which was 
considered to impose significant costs and/or demands on New Zealand’s health 
services.  The medical assessor stated on the form that the appellant had applied 
for residence and was likely to require surgery in the future for his aortic stenosis.  
The surgery, likely to be “curative”, would be required in the next 10-20 years, but 
he would require regular reviews, in the meantime, by a cardiologist.  Costs over 
the lifetime of the disease would be more than $41,000.  This was a progressive 
cardiac condition.  The instructions at A4.10 were attached to the letter.  

[10] The representative’s reply (27 August 2014), enclosed a statement from the 
cardiologist (23 July 2014), which outlined his view of the possible maximum costs 
the appellant would impose on the New Zealand health system.   

[11] The cardiologist confirmed that the approximate cost for aortic valve 
replacement in New Zealand was about $41,000.  The appellant might also need 
cardiology review and echocardiography approximately six to 10 times in the next 
20 years to follow up on his aortic valve disease and each of these visits could 
cost up to $550 per visit.   

[12] The appellant had consulted the cardiologist again on 25 August 2014.  The 
representative reported that during this appointment, the cardiologist had assured 
the appellant that he was currently well and he could not see him requiring surgery 
for at least 20 years.   

[13] This additional information was forwarded to the medical assessor whose 
opinion (17 September 2014) was that the appellant was unlikely to have an 
acceptable standard of health because of his progressive cardiac condition, which 
was considered to impose significant costs and/or demands on New Zealand’s 
health services.  The appellant was young, with a known progressive condition, 
and at some time in the future cardiac surgery would be required.  The cost over a 
lifetime of the disease was greater than $41,000.   
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Second Medical Assessor (Medical Referee) 

[14] The appellant’s medical certificates and reports were forwarded by 
Immigration New Zealand to a second medical assessor, acting as a medical 
referee.  The medical referee’s opinion (2 October 2014) was that the appellant 
was unlikely to have an acceptable standard of health.  The medical referee ticked 
three boxes at paragraph 6.2 of the form, indicating: the appellant would impose 
significant costs or demands on New Zealand’s health services during the course 
of his chronic recurring medical condition, in excess of $41,000.  Secondly, there 
was a relatively high probability that he would require publicly-funded health 
services for which the current demand in New Zealand was not being met.  As 
well, the appellant had a condition listed in immigration instructions which was 
considered to impose significant costs and/or demands on New Zealand’s health 
services.   

[15] The medical referee noted that the appellant was 24 years of age with a 
congenital aortic valve abnormality.  He currently had mild aortic stenosis and 
moderate aortic regurgitation, but was likely to require aortic valve replacement in 
the next 10 to 20 years as this was a progressive condition listed in immigration 
instructions (A4.10, effective 1 July 2013).  The cost of an aortic valve repair was 
$41,000 and interim bi-annual echocardiograms and specialist surveillance would 
amount to some $700 every two years.   

[16] After this information was sent to the appellant, his representative 
responded on 16 October 2014, reminding Immigration New Zealand that the 
appellant’s condition was congenital and he did not pose any threat to public 
health.  Because the appellant’s condition was at an early stage, he had not been 
aware of it prior to undertaking immigration medicals.  The representative 
produced arguments to be considered as part of a medical waiver.  These 
included the fact that the appellant had completed two hospitality diplomas, and 
had spent $28,000 on international student fees as well as $25,000 on living costs.  
This meant he had already contributed $53,000 to the New Zealand economy as a 
student, and had not incurred any health or other costs during that period.   

[17] The representative pointed out that the appellant had been working for his 
current employer since July 2011 and had been promoted to the manager of the 
café.  It was argued that, based on the cardiologist’s reviews, the appellant might 
cost the health system between $44,300 and $46,500, which was not much higher 
than the cost threshold of $41,000.  His potential PAYE tax contribution over the 
estimated period, before he might require any surgical intervention, on his current 
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salary would be at least $100,204 based on his current salary.  On this basis, his 
potential tax contribution far outweighed the minimal cost of his potential health 
requirements.  He had also obtained life insurance, which indicated that the 
insurance underwriters had assessed him as a good risk. 

Medical Waiver Assessment 

[18] Immigration New Zealand emailed the representative on 16 December 
2014, advising that it was satisfied that the appellant met the requirements of the 
Skilled Migrant category, apart from the issue of his health.  The appellant was 
invited to produce comments in support of a medical waiver.  On 17 December 
2014, Immigration New Zealand followed up with a summary of the procedures it 
had followed concerning referrals to the different medical assessors in order that 
the appellant was fully informed of the decision-making process.   

[19] The representative replied by email on 17 December 2014, advising that the 
appellant had received advice from a cardiologist in India that it would be 
unnecessarily risky for him to undergo cardiac surgery at the present time, when 
his condition was not advanced and was not having any impact on his day-to-day 
life, or his ability to work.  As a result, he had not sought any surgical intervention 
in India.  He was, however, more than happy to sign a legal undertaking as a 
condition of gaining residence, to have treatment in India, rather than in New 
Zealand, in the event that he required surgical intervention in the future.  

[20] The medical waiver assessment was completed on 18 December 2014.  
After a weighing and balancing of the relevant factors, a medical waiver was 
declined on the basis that the appellant’s circumstances were not sufficiently 
compelling to justify an exception being made to the good health requirements.   

Immigration New Zealand Decision 

[21] On 18 December 2014, Immigration New Zealand declined the appellant’s 
application because he did not have an acceptable standard of health and was 
declined a medical waiver. 

STATUTORY GROUNDS 

[22] The appellant’s right of appeal arises from section 187(1) of the Immigration 
Act 2009 (the Act).  Section 187(4) of the Act provides: 
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(4) The grounds for an appeal under this section are that— 

(a) the relevant decision was not correct in terms of the residence 
instructions applicable at the time the relevant application for the 
visa was made; or 

(b) the special circumstances of the appellant are such that 
consideration of an exception to those residence instructions 
should be recommended. 

[23] The residence instructions referred to in section 187(4) are the Government 
residence instructions contained in Immigration New Zealand’s Operational 
Manual (see www.immigration.govt.nz). 

THE APPELLANT’S CASE 

[24] On 7 February 2015, the appellant lodged this appeal on both grounds in 
section 187(4).   

[25] In support of his appeal, the appellant provided submissions as well as a 
statement (5 February 2015) from an Indian hospital worker, summarising the cost 
of an aortic valve replacement operation, and an affidavit supplied from the 
appellant’s father, attested on 13 August 2015. 

[26] Also submitted on appeal were IRD summaries regarding the appellant’s 
income tax paid between 1 April 2011 and 24 August 2015, and information about 
the appellant’s KiwiSaver account, as at 18 August 2015. 

[27] In a statement (17 August 2015) the employer endorsed the appellant’s 
work as the manager of the café.  A further statement of support from the 
employer was dated 7 December 2015 along with updated income tax records and 
KiwiSaver information. 

[28] The Tribunal is unable to consider the new evidence provided on appeal 
that was not put before Immigration New Zealand, pursuant to section 189(1) and 
(3)(a) of the Act.  The further medical evidence does not disclose any particular 
event (section 189(6) of the Act).  However, where relevant, this material will be 
considered as part of the appellant’s special circumstances assessment.   
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ASSESSMENT 

[29] The Tribunal has considered the submissions and documents provided on 
appeal and the file in relation to the appellant’s residence application which has 
been provided by Immigration New Zealand.   

[30] An assessment as to whether the Immigration New Zealand decision to 
decline the appellant’s application was correct in terms of the applicable residence 
instructions is set out below.  This is followed by an assessment of whether the 
appellant has special circumstances which warrant consideration of an exception 
by the Minister of Immigration.  

Whether the Decision is Correct 

[31] The application was made on 17 October 2013 and the relevant criteria are 
those in residence instructions as at that time.  Immigration New Zealand declined 
the application because the appellant did not have an acceptable standard of 
health and was not granted a medical waiver.   

Health requirements 

[32] Applicants for residence must have an acceptable standard of health unless 
they have been granted a medical waiver.  An application must be declined if any 
person included in that application is assessed as not having an acceptable 
standard of health and a medical waiver is not granted (A4.10.a, effective 1 July 
2013).   

[33] Applicants are considered to have an acceptable standard of health if they 
are assessed as being, among other things, unlikely to impose significant costs 
and/or demands on New Zealand’s health services (A4.10.b, effective 1 July 
2013).  That assessment must be made in accordance with A4.10.2 and A4.10.10, 
which provide: 

A4.10.2 Assessment of whether an applicant for a residence class visa is 
unlikely to impose significant costs on New Zealand's health services 

a. The requirement that an applicant for a residence class visa must be 
unlikely to impose significant costs on New Zealand's health services is not 
met if, in the opinion of an Immigration New Zealand medical assessor, 
there is a relatively high probability that the applicant's medical condition or 
group of conditions will require health services costing in excess of 
NZ$41,000.  

… 
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c. In the case of chronic recurring medical conditions, the medical assessor 
will provide an opinion on whether, over the predicted course of the 
condition or group of conditions, there is a relatively high probability that 
the condition or group of conditions will require health services costing in 
excess of NZ$41,000.  

d. The following factors have no bearing on whether an applicant is unlikely to 
impose significant costs on health services:  

i. The ability of a person or organisation to pay for health services, 
pharmaceuticals, or residential care which may be required.  

ii. The ability of an applicant to gain access to the private health 
system.  

iii. The applicant’s possession of health insurance.  

iv. The capacity of family, friends, or a charitable organisation to 
provide care for an applicant. 

… 

A4.10.10 Assessment of whether an applicant for a residence class visa is 
unlikely to impose significant demands on New Zealand's health services 

a. The requirement that an applicant must be unlikely to impose significant 
demands on New Zealand's health services is not met if, in the opinion of 
an Immigration New Zealand medical assessor, there is a relatively high 
probability that the applicant's medical condition or group of conditions will 
require health services for which the current demand in New Zealand is not 
being met.  

b. Where it has been determined that there is a relatively high probability that 
an applicant may require health services for which the demand in New 
Zealand is not being met, the following factors have no bearing on whether 
the applicant is unlikely to impose significant demands on New Zealand’s 
health services:  

i. The ability of a person to gain access to the private health system.  

ii. The capacity of family, friends, or a charitable organisation to 
provide care for an applicant.  

… 
Effective 01/07/2013 

[34] Immigration New Zealand correctly found that the appellant did not have an 
acceptable standard of health because there was a relatively high probability that 
his chronic recurring medical condition over the course of that condition would 
require health services costing in excess of $41,000.  While the appellant was 
willing to give an undertaking to ensure that he would have any surgery in India, 
that could have no bearing on any future costs and requirements for publicly-
funded health services, for which the current demand in New Zealand was not 
being met (A4.10.2).  

[35] It is not in dispute that the appellant has a progressive heart condition that 
in all probability will require surgical intervention in the future that would present, 
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potentially, costs in excess of $41,000.  This finding is not challenged on appeal.  
It was clear that the appellant did not have an acceptable standard of health.  

Medical waiver 

[36] Immigration New Zealand conducted a medical waiver assessment and 
correctly applied A4.70.b (effective 30 July 2012) which states that, when 
determining whether to grant a medical waiver, Immigration New Zealand must 
consider the appellant’s circumstances to decide whether they are compelling 
enough to justify the grant of residence.  Factors that may be taken into account 
include those set out at A4.70.c as follows: 

A4.70 Determination of whether a medical waiver should be granted 
(residence and temporary entry) 

… 

c. Factors that officers may take into account in making their decision include, 
but are not limited to, the following:  

i. the objectives of Health instructions (see A4.1) and the objectives 
of the category or instructions under which the application has 
been made;  

ii. the degree to which the applicant would impose significant costs 
and/or demands on New Zealand's health or education services;  

iii. whether the applicant has immediate family lawfully and 
permanently resident in New Zealand and the circumstances and 
duration of that residence;  

iv. whether the applicant's potential contribution to New Zealand will 
be significant;  

v. the length of intended stay (including whether a person proposes 
to enter New Zealand permanently or temporarily). 

… 
Effective 30/07/2012 

[37] Immigration New Zealand considered the appellant’s cardiac disease and 
the likely cost of specialist surveillance and surgical intervention which would 
potentially exceed $41,000, as well as the degree to which he would impose 
significant costs and demands on New Zealand’s health services.  It noted that he 
might not require surgery within the next 10 to 20 years and that he was a New 
Zealand graduate holding National Diplomas in Hospitality.  He had become 
relatively well-settled in New Zealand and had studied and been employed here 
since 2010.  He otherwise met all requirements for residence under the Skilled 
Migrant category.  However, balanced against that, he had no immediate family in 
New Zealand and all of his immediate family members resided in India.  He 
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therefore did not have a familial nexus to New Zealand.  He was unlikely to make 
a significant contribution through his skilled employment as his income indicated 
that his contribution to New Zealand would be relatively modest.  The medical 
referee had identified that his medical condition would require publicly-funded 
health services for which the current demand in New Zealand was not being met. 

[38] Immigration New Zealand’s medical waiver assessment had proper regard 
to all relevant positive and negative factors which were weighed and balanced 
appropriately.  The Tribunal is satisfied that Immigration New Zealand’s decision to 
decline to grant a waiver was correct. 

Conclusion on correctness of decision to decline 

[39] The Tribunal finds that Immigration New Zealand’s decision to decline the 
appellant’s application on the basis that he did not have an acceptable standard of 
health and was declined a medical waiver was correct.   

Whether there are Special Circumstances 

[40] The Tribunal has power pursuant to section 188(1)(f) of the Act to find, 
where it agrees with the decision of Immigration New Zealand, that there are 
special circumstances of an appellant that warrant consideration by the Minister of 
Immigration of an exception to the residence instructions.   

[41] Whether an appellant has special circumstances will depend on the 
particular facts of each case.  The Tribunal balances all relevant factors in each 
case to determine whether the appellant's circumstances, when considered 
cumulatively, are special.   

[42] Special circumstances are “circumstances that are uncommon, not 
commonplace, out of the ordinary, abnormal”; Rajan v Minister of Immigration 
[2004] NZAR 615 (CA) at [24] per Glazebrook J. 

Family circumstances 

[43] The appellant is a 25-year-old citizen of India.  He declares that he is not 
married and does not have children.  The appellant’s parents and his two siblings 
continue to reside in India.  
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Immigration history 

[44] The appellant came to New Zealand in March 2010 as a student.  He has 
made three brief trips out of New Zealand in that time, most recently between 
8 January 2015 and 14 February 2015.  While in New Zealand, the appellant 
completed two National Diplomas in Hospitality as a full fee-paying student, and 
points out that he has invested over $50,000 in fees and living costs in order to 
gain these qualifications.   

[45] The appellant satisfied all other aspects of the Skilled Migrant category and 
was found to have skilled employment as a café manager outside Auckland and 
was entitled to points for his New Zealand qualification.  No character issues 
arose.   

Health concerns 

[46] The appellant has held graduate job search work visas and graduate work 
experience work visas and currently holds a work visa under the Essential Skills 
category that is valid until 10 August 2016.  The appellant’s heart murmur was 
detected in 2012 as part of a medical assessment for his graduate job search visa.  
At the time the medical assessor determined that he had an acceptable standard 
of health for the grant of a temporary visa.  However, he was warned that his 
health would need to be reviewed again if he made any subsequent visa 
applications.   

[47] The appellant was therefore made aware, during his application for a 
temporary visa in 2012, that his cardiac condition was likely to represent a 
significant hurdle to a successful application for residence.   

[48] His application for residence inevitably raised the concern that his 
progressive cardiac condition would incur costs over time.  The medical reports 
and the conclusions reached by the medical assessor and medical referee 
recognised the appellant’s progressive heart condition, and the relatively high 
probability that the appellant will require surgical intervention and specialist 
surveillance during the course of the condition, and he therefore presents potential 
costs to the New Zealand health system in excess of $41,000. 

[49] The appellant’s father, in his affidavit on appeal, stated that he, and the 
appellant, visited a hospital in Amritsar in January 2015 to investigate the cost of 
any future surgery in that country.  He is satisfied there is world-class cardiac 
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surgery available whenever his son might require it.  The appellant’s father stated 
that his son did not suffer from any cardiac disease before he left India in 2010, 
and it was only discovered during the medical examination in New Zealand in 
2012.  His son had since returned to India in January 2015.  However, the 
undertaking that the appellant would arrange to have any surgery in India is not 
something that can be enforced.   

Discussion of special circumstances 

[50] The appellant does not have a familial nexus to New Zealand.  He is a 
single man whose parents and two siblings reside in his home country of India.  
He has a progressive heart condition which presents a potential burden to the New 
Zealand health system, both in terms of cost, which would likely exceed $41,000, 
and the demands such cardiac surgery would make on New Zealand’s health 
services.  The Tribunal observes that the appellant has acquired useful and 
transferable qualifications in New Zealand.  These have enabled him to work here 
in the hospitality industry.  He is valued by his employer and currently holds a work 
visa, valid until August 2016.  He has gained qualifications and work experience in 
this country which he would be able to utilise in his home country in the event that 
he returns to re-establish himself there. 

[51] Having considered, cumulatively, the appellant’s circumstances, the 
Tribunal finds they are not special, such as to warrant a recommendation to the 
Minister of Immigration for consideration of an exception to residence instructions. 

DETERMINATION 

[52] This appeal is determined pursuant to section 188(1)(a) of the Immigration 
Act 2009.  The Tribunal confirms the decision of Immigration New Zealand to 
decline the appellant's application for residence as correct in terms of the 
applicable residence instructions.  The Tribunal does not consider that the 
appellant has special circumstances which warrant consideration by the Minister of 
Immigration as an exception to those instructions under section 188(1)(f) of the 
Immigration Act 2009. 

[53] The appeal is unsuccessful. 

“S Pearson” 
 S Pearson  
 Member 
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