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RESIDENCE DECISION

[1] The appellant is a 40-year-old citizen of Fiji, whose application for residence
under the Skilled Migrant category was declined by Immigration New Zealand.
Included in her application is her husband, aged 41, who is also a citizen of Fiji.

THE ISSUE

[2] Immigration New Zealand declined the application because it found the
appellant’s employment was not sustainable. The principal issue for the Tribunal
is whether Immigration New Zealand’s decision was procedurally fair.

[3] For the reasons set out below, the Tribunal finds that Immigration New
Zealand failed to properly put to the appellant its concerns regarding the
sustainability of her employment and therefore the application is returned to
Immigration New Zealand for a correct assessment.

BACKGROUND

[4] On 1 August 2014, the appellant made her application for residence. She
claimed 50 points for skilled employment, relying on her role as a massage
therapist with ABC Ltd. A copy of her employment agreement and job description
accompanied her residence application.



[5] On 12 January 2015, Immigration New Zealand requested information from
the appellant's employer, including the completion of an employer questionnaire
and copies of signed financial statements for the financial years ending 2013 and
2014.

[6] The employer completed the questionnaire and provided, among other
things, the company’s annual report for the year ended 31 March 2014 showing
revenue and expenses for the years 2014 and 2013 (the latter included by way of
comparison).

[7] Simplified, those accounts showed that, in the financial year ending March
2013, the company earned sales revenue of $121,100 and sundry revenue
described as “Management Fees — DEF Ltd” in the amount of $79,944. The total
revenue received and the expenses (including operating costs) recorded were the
same amount.

[8] In the financial year ending March 2014, the accounts recorded sales
revenue of $99,609 and sundry revenue of $72,371, again described as
“Management Fees — DEF Ltd”. Again, the total revenue and the expenses
(including operating costs) were recorded as the same amount. In effect, the
accounts showed that the company made neither a surplus nor a loss for each of
the years in question.

[9] By letter dated 22 January 2015, Immigration New Zealand advised the
appellant that it had a number of concerns, including that her employment was not
sustainable. It stated (verbatim):

“Based on the evidence provided by your employer, we are not satisfied that your
employment is sustainable of which the employer is in a position to meet the terms
specified, as required by SM7.15(b)(i).”

[10] Immigration New Zealand advised the appellant that, if she required a copy
of the information regarding the company’s financial statements and Inland
Revenue Department (IRD) documentation that had been submitted to it, she was
to request it from her employer directly, or provide written consent from her
employer to enable these documents to be released to her.

[11] The appellant's employer provided written consent. Immigration New
Zealand released the financial information under cover of an email on
30 January 2015, stating:



“Employer sustainability concerns relate to:

1. the company’s earnings of $67,187 for the six months to 30/09/2013 and
$47,363 for the six months to 31/03/2014, against the company’s expenses
total of $178,095 in 2013 and $155,422 in 2014.

2. the $79,444 income in 2013 and $72,371 in 2014 from ‘Management Fees
— DEF Ltd'.”

[12] By letter dated 18 February 2013, the appellant’'s counsel responded to
Immigration New Zealand’'s concerns, including those relating to sustainability.
After quoting the relevant portion of Immigration New Zealand's letter of
22 January 2015 (see [9] above), counsel stated:

“You have not given any further reasoning as to why you believe the financial
information given would indicate an inability of the employer to pay the applicant’s
wages”.

[13] Counsel went on to acknowledge that the financial statements showed no
net accounting profit for the employer in 2013 and 2014 and speculated that
Immigration New Zealand’s concerns were that this may indicate an inability to pay
the appellant’s salary. Counsel then referred to a number of factors which he
asserted Immigration New Zealand had not taken into account. He referred to an
enclosed letter, dated 18 February 2015, from the company accountant, which
stated:

“We can confirm that the shareholders of the company operate numerous, very
profitable and financially sound businesses and they undertake to fully support and
fulfil all financial commitments of [ABC Ltd] now and in the future.

We advise that the combined turnover of the other companies owned by the
shareholders is in excess of $5,000,000 with a combined profit in the vicinity of
$600,000.

It is our professional opinion, [ABC Ltd] will be able to meet all of its employment
obligations over the next 12 months.”

[14] Counsel distinguished the “sustainability of employment”, which he said
referred primarily to the ability of an employer to meet the obligations to pay wages
or salary to an applicant, from the “overall sustainability of the employer’s
business”, which he said was beyond the ambit of Immigration New Zealand’s
concerns. Counsel submitted that Immigration New Zealand should confine its
assessment to the likelihood of the employer being able to continue paying wages
to the appellant.

[15] Counsel also referred to several decisions of the Residence Review Board
(the predecessor to the Tribunal) highlighting that there are limits to the extent to
which financial accounts can assist Immigration New Zealand in assessing



whether an offer of employment is sustainable because those accounts are
primarily for tax purposes and are usually framed to minimise profit.

[16] The appellant's employer also responded to Immigration New Zealand
(letter of 28 January 2015) stating that the business was five years old and that
difficulties recruiting quality staff had hampered its ability to grow.

Immigration New Zealand Decision

[17] By a letter dated 23 February 2015, Immigration New Zealand declined the
appellant’s application on the grounds that her employment was not sustainable.

[18] In response to counsel's assertion that Immigration New Zealand had
provided no further reasoning as to why the employment was not sustainable, it
referred to the portion of its email of 30 January 2015 set out above at [11]. After
summarising counsel’s submissions, Immigration New Zealand stated:

“No further explanation or information has been provided to explain why your
employer's Statement of Financial Position as at March 2014 shows income
derived from outside of [ABC Ltd] by way of Management Fees in order to meet its
2013 and 2014 expenses, including wages and tax obligations, as outlined in our
email to your lawyer on 30 January.”

[.]

“...your employer does not explain why his business is supported by external
funding for both of the past two years in order to meet its expense, salary, and tax
obligations.”

[19] Because it found the appellant's employment was not sustainable,
Immigration New Zealand did not award her points for skilled employment.
Without points for skilled employment, the appellant did not meet the minimum
selection criteria for the Skilled Migrant category.

STATUTORY GROUNDS

[20] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:
4) The grounds for an appeal under this section are that—
€)) the relevant decision was not correct in terms of the residence

instructions applicable at the time the relevant application for the
visa was made; or



(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[21] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’'s Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’'S CASE

[22] On 13 March 2015, the appellant lodged this appeal on both grounds in
section 187(4).

[23] In support of the appeal, counsel makes submissions and produces copies
of documents already held on the Immigration New Zealand file.

ASSESSMENT

[24] The Tribunal has considered the submissions and documents provided on
appeal and the file in relation to the appellant’s residence application which has
been provided by Immigration New Zealand.

[25] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.

Whether the Decision is Correct

[26] The application was made on 1 August 2014 and the relevant criteria are
those in residence instructions as at that time. Immigration New Zealand declined
the application because it was not satisfied that the appellant’'s employment was
sustainable. The relevant instructions in this case are:

SM7.1 Aim and intent
a. The aim of providing points for skilled employment is:

i. to facilitate access by New Zealand employers and industry to
global skills and knowledge; and



ii. to recognise that people who have skilled employment in New
Zealand are well positioned to meet New Zealand's needs and
opportunities and more quickly achieve positive settlement
outcomes.

Effective 29/11/2010

SM7.15 Additional requirements for skilled employment

b. Employment must be ongoing and sustainable. Ongoing and sustainable
employment is:

i. an offer of employment or current employment with a single
employer and permanent, or indefinite, or for a stated term of at
least twelve months with an option for the employee of further
terms, and of which the employer is in a position to meet the terms
specified; or

Note: When assessing whether employment is sustainable, officers may
consider, but are not limited to, such factors as the residence status of the
employer, the period for which the employing organisation has been
established as a going concern, and the financial sustainability of the
employing organisation.

Effective 29/11/2010

Al.5 Fairness

a. Whether a decision is fair or not depends on such factors as:

) whether the applicant is informed of information that might harm
their case (often referred to as potentially prejudicial
information);

° whether the applicant is given a reasonable opportunity to

respond to harmful information;

Effective 29/11/2010

[27] It is clear from Immigration New Zealand’s decision that its concerns
regarding sustainability turned on the amounts recorded in the employer’s
accounts as sundry revenue and described as “Management Fees — DEF Ltd". It
viewed those amounts as “external funding” necessary to meet the employer’s
“expense, salary and tax obligations.” The Tribunal is not satisfied that
Immigration New Zealand properly put those concerns to the appellant and as a
consequence she did not have a reasonable opportunity to respond to them. No
explanation was given for Immigration New Zealand’s concerns as to sustainability



in its letter of 22 January 2015. To the extent an explanation was given in
Immigration New Zealand’s email of 30 January 2015, it was wholly inadequate. It
was only in the letter of decline that Immigration New Zealand’s concerns were
properly expressed and by then it was too late for the appellant to respond.
Immigration New Zealand’s decision was not procedurally fair and therefore not
correct in terms of the residence instructions.

Observations

[28] To assist Immigration New Zealand and the appellant in the further
assessment of the sustainability of the appellant's employment, the Tribunal
makes a number of observations concerning the instructions at SM7.15.b.i.

[29] First, although not articulated with this level of clarity, it appears that
Immigration New Zealand's principal concern, in declining the application, was that
ABC Ltd was not financially sustainable (a factor expressly recorded in the Note to
SM7.15). In assessing the financial sustainability of an employing organisation,
Immigration New Zealand must consider, amongst other things, its current and
recent revenue, expenses, profit/loss figures, assets/liabilities and overall financial
health. Concerns that a company is being supported by “external funding”, as
Immigration New Zealand put it in this case, must be properly explored with the
applicant.

[30] Second, the employer referred to in SM7.15.b.i and the Note is the
individual or company named on an applicant’'s employment agreement. In the
appellant’s case, that is ABC Ltd. It is not the shareholders of that company. Nor
Is it the group of companies which they own. For that reason, letter of 18 February
2015 from the company’s accountant (see [13] above) as to the ability of the
shareholders to meet their financial commitments and the extent of their other
businesses was not directly relevant to the issue of whether the appellant’s
“employing organisation” was financially sustainable.

[31] Third, financial accounts such as those provided by the appellant’s
employer are often prepared primarily for tax purposes and framed to minimise
profit; see Residence Appeal No 15633 (28 January 2008) at [38]-[48] and
Residence Appeal No 16112 (27 April 2009) at [45]-[47]. Where concerns arise as
a result of the information recorded in an employer's financial accounts,
Immigration New Zealand is required to articulate those concerns and invite an
explanation as to what other factors may be weighed against the impression left by
the financial accounts, and evidence to support that explanation. Where an



appellant fails to provide, or his or her employer fails to provide, a satisfactory
explanation, Immigration New Zealand may find that the appellant has not
established that his or her employment is sustainable because the employing
organisation is not financially sustainable.

DETERMINATION

[32] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable residence instructions.
However, the Tribunal is not satisfied the appellant would, but for that incorrect
assessment, have been entitled in terms of those instructions to the immediate
grant of a visa.

[33] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment by Immigration
New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.

Directions

[34] It should be noted that while these directions must be followed by
Immigration New Zealand they are not intended to be exhaustive and there may
be other aspects of the application which require further investigation, remain to be
completed or which require updating.

1. The application is to be reassessed by an Immigration New Zealand
officer not previously associated with the application in accordance
with the instructions in existence at the date the residence application
was made. No further lodgement fee is payable.

2. If the appellant remains in the same employment, Immigration New
Zealand is to invite her to produce further and updated information
concerning whether her employment is sustainable, including her
employer’'s financial sustainability. This shall include financial
accounts for the financial years ending in 2012, 2013 and 2015.



3. Immigration New Zealand shall then advise the appellant of any
concerns it has. In particular, it shall ensure it seeks an explanation
as to:

(@) the source, nature and purpose of the sundry revenue
payments recorded in the financial accounts produced to it;

(b)  whether similar sundry revenue was recorded in earlier
financial years; and

(© whether, and if so why, ABC Ltd is likely to continue to receive
such sundry revenue.

Immigration New Zealand may be assisted by further explanation from the
appellant’'s employer’s accountant regarding these matters.

4, Immigration New Zealand is to ensure the appellant has an
opportunity to respond to its concerns and to provide any further
information and evidence she wishes it to consider.

5. In assessing whether the appellant's employment is sustainable,
Immigration New Zealand shall determine and take into account,
along with any other relevant matters:

(@) the period for which ABC Ltd has been established as a going
concern; and

(b)  the period for which the appellant has been employed by ABC
Ltd and whether, to date, it has satisfactorily met the terms of
her employment (including its obligations as to remuneration).

6. If Immigration New Zealand is not satisfied the appellant’'s employing
organisation is financially sustainable it may decline her application
on the grounds that her employment is not sustainable, setting out its
reasons.

7. If Immigration New Zealand is satisfied the appellant’'s employment is
sustainable, it shall determine all other aspects of the application.

8. If the appellant does not remain in the same employment,
Immigration New Zealand shall assess her current employment, or
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give her a reasonable time to produce evidence of employment or an
offer of employment.

[35] The appeal is successful in the above terms.

“J Donald”

J Donald
Member

Certified to be the Research
Copy released for publication.

J Donald
Member
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