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RESIDENCE DECISION 
___________________________________________________________________ 

[1] The appellant is a 26-year-old citizen of India, whose application for 
residence under the Skilled Migrant category of instructions was declined by 
Immigration New Zealand.   

THE ISSUE 

[2] Immigration New Zealand declined the appellant’s residence application 
because it was not satisfied that his role as a manager of a Super Liquor store 
substantially matched the Australian and New Zealand Standard Classification of 
Occupations (ANZSCO) description, including core tasks, of a Retail Manager 
(General).  Without points for skilled employment, the appellant did not have 
sufficient points to meet the minimum selection criteria of the Skilled Migrant 
category. 

[3] The principal issue for the Tribunal is whether Immigration New Zealand 
followed a fair process in its assessment of the appellant’s application, including 
giving proper consideration to all relevant information provided to it about the 
appellant’s employment and the role of the Super Liquor franchise head office.  
For the reasons that follow, the Tribunal finds that Immigration New Zealand’s 
decision to decline the application was incorrect.  The appellant’s application is 
returned to Immigration New Zealand for a correct assessment. 
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BACKGROUND 

[4] The appellant made his application for residence under the Skilled Migrant 
category on 19 August 2014.  He claimed 155 points, which included 50 points for 
skilled employment as the manager of a Super Liquor store, a position he claimed 
substantially matched the ANZSCO description, including core tasks, of a Retail 
Manager (General).  He provided a copy of his individual employment agreement 
and job description.  The appellant was paid $20.00 per hour for a 40-hour week, 
which equated to approximately $41,600 per annum. 

Immigration New Zealand Investigates Application 

[5] Between January 2015 and March 2015, Immigration New Zealand 
requested further information from the appellant regarding his English language 
ability and about a drink driving conviction he had declared in his application.  
Immigration New Zealand also requested further information regarding the 
appellant’s employer.  The relevant information was provided. 

[6] Immigration New Zealand also undertook verification of the appellant’s 
employment.  It visited the appellant’s workplace and interviewed him on 
24 February 2015.  He answered questions about his role and responsibilities in 
the store and the involvement of the employer and other staff members in the 
operation of the store.  The appellant’s employer provided information about the 
appellant’s employment by way of a written response to Immigration New 
Zealand’s employer questionnaire. 

Not a Substantial Match 

[7] On 14 April 2015, Immigration New Zealand advised the appellant that it 
was not satisfied that his role substantially matched the ANZSCO description, 
including core tasks, of a Retail Manager (General).  It was not satisfied that he 
was completing a number of the ANZSCO core tasks because the Super Liquor 
head office appeared to be involved in some of those tasks.  It also did not appear 
that he organised and controlled the operations of the store as the employer was 
involved in the final decision-making for the store. 

[8] Further, Immigration New Zealand found that the appellant did not meet the 
character requirements of instructions because of his drink driving offence.  It 
provided him with an opportunity to make comments to be considered in a 
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character waiver assessment.  It was also not satisfied that his employer was 
paying his staff the wages agreed in their employment agreements. 

Appellant’s Response 

[9] On 18 April 2015, the appellant’s employer queried the concerns that 
Immigration New Zealand held about the payment of staff wages.  Immigration 
New Zealand explained its concerns directly to him. 

[10] On 28 April 2015, the appellant’s (then) representative made submissions in 
response to Immigration New Zealand’s concerns.  She provided a large number 
of supporting documents to demonstrate that the appellant completed the relevant 
core tasks.  She argued that there appeared to have been a misunderstanding 
about the role of the Super Liquor head office, and included a letter to Immigration 
New Zealand from the Super Liquor Franchise Manager (10 June 2014). 

Immigration New Zealand Decision 

[11] On 5 June 2015, Immigration New Zealand declined the appellant’s 
application because it was not satisfied that his role as a manager of a Super 
Liquor store substantially matched the ANZSCO description, including core tasks, 
of a Retail Manager (General).  While he was completing some of the ANZSCO 
core tasks, there were others he did not undertake because of the involvement of 
the Super Liquor head office in those tasks.  Further, it was not satisfied that the 
appellant was organising and controlling the operations of the store because of the 
involvement of his employer and the head office.  Without points for skilled 
employment, the appellant did not have sufficient points to meet the minimum 
selection criteria of the Skilled Migrant category.  Immigration New Zealand did not 
come to a final decision regarding the appellant’s character or the concerns it had 
raised about his employer. 

STATUTORY GROUNDS 

[12] The appellant’s right of appeal arises from section 187(1) of the Immigration 
Act 2009 (the Act).  Section 187(4) of the Act provides: 

(4) The grounds for an appeal under this section are that— 

(a) the relevant decision was not correct in terms of the residence 
instructions applicable at the time the relevant application for the 
visa was made; or 
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(b) the special circumstances of the appellant are such that  
consideration of an exception to those residence instructions 
should be recommended.  

[13] The residence instructions referred to in section 187(4) are the Government 
residence instructions contained in Immigration New Zealand’s Operational 
Manual (see www.immigration.govt.nz). 

THE APPELLANT’S CASE 

[14] On 15 July 2015, the appellant lodged this appeal on the ground that the 
decision of Immigration New Zealand was not correct in terms of the applicable 
residence instructions. 

[15] The appellant’s new counsel makes submissions on appeal 
(28 October 2015).  Counsel argues that Immigration New Zealand failed to 
properly consider the evidence before it about the appellant’s employment and the 
involvement of the employer and the Super Liquor head office.  Counsel also 
argues that Immigration New Zealand did not undertake a holistic assessment of 
the appellant’s employment, did not provide adequate reasons for its decision and 
based its decision on assumptions it had made.  

ASSESSMENT 

[16] The Tribunal has considered the submissions and documents provided on 
appeal and the files in relation to the appellant’s residence application, which have 
been provided by Immigration New Zealand.   

[17] An assessment as to whether the Immigration New Zealand decision to 
decline the appellant’s application was correct in terms of the applicable residence 
instructions is set out below. 

Whether the Decision is Correct 

[18] The appellant is one of a number of appellants whose residence 
applications based on their employment as store managers in Super Liquor stores 
were declined and are now subject to appeal before the Tribunal.  In each case, 
the Tribunal’s assessment of whether Immigration New Zealand’s decision was 
correct contains similarities because the issues are broadly similar and due to 
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similarities in Immigration New Zealand’s processing of the applications.  
However, the Tribunal emphasises that each appeal is decided on the particular 
facts in each individual case. 

[19] The application was made on 19 August 2014 and the relevant criteria are 
those in residence instructions as at that time.  Immigration New Zealand declined 
the application because it was not satisfied that the appellant’s role as a manager 
of a Super Liquor store substantially matched the ANZSCO description, including 
core tasks, of a Retail Manager (General).   

[20] Paragraph SM7.10 of instructions states that ski lled employment requires 
specialist, technical or management expertise, and the assessment of whether an 
occupation is skilled is primarily based on the ANZSCO: 

SM7.10 Skilled Employment 

a. Skilled employment is employment that requires specialist, technical or 
management expertise obtained through:  

i. the completion of recognised relevant qualifications; or  

ii. recognised relevant work experience (see SM7.10.15 below); or  

iii. the completion of recognised relevant qualifications and work  
experience.  

b. Assessment of whether an occupation is skilled for the purposes of the 
Skilled Migrant Category (SMC) is primarily based on the Australian and 
New Zealand Standard Classification of Occupations (ANZSCO) which 
associates skill levels with each occupation.  

Note: The ANZSCO is available at www.immigration.govt.nz/ANZSCO 

Effective 14/05/2013 

[21] For an applicant to be awarded points for his or her skilled employment, 
SM7.10.1.a requires that their employment substantially match the ANZSCO 
description, including core tasks, of an occupation on the List of Skilled 
Occupations at Appendix 6 of instructions: 

SM7.10.1 Assessment of whether employment is skilled 

An offer of employment or current employment in New Zealand will be assessed as 
skilled if it meets the requirements of (a), (b) or (c) below. 

a. The occupation is  included in part A of the List of Skilled Occupations held 
at Appendix 6 and the principal applicant can demonstrate that their offer of 
employment or current employment substantially matches the description 
for that occupation (including core tasks) as set out in the ANZSCO and:  

... 

Effective 14/05/2013 
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[22] The ANZSCO occupation of Retail Manager (General) (ANZSCO code 
142111) is included in Part A of the List of Skilled Occupations.  The ANZSCO 
describes a Retail Manager (General) as someone who “[o]rganises and controls 
the operations of a retail trading establishment”.  The core tasks for the Unit Group 
1421 Retail Managers are: 

• determining product mix, stock levels and service standards  
• formulating and implementing purchasing and marketing policies, and 

setting prices  
• promoting and advertising the establishment's goods and services  
• selling goods and services to customers and advising them on product use  
• maintaining records of stock levels and financial transactions  
• undertaking budgeting for the establishment  
• controlling selection, training and supervision of staff  
• ensuring compliance with occupational health and safety regulations. 

[23] In assessing the application, Immigration New Zealand was obliged to act 
according to the principles of fairness and natural justice:  

A1.5 Fairness 

a. Whether a decision is fair or not depends on such factors as: 

● whether an application is given proper consideration; 

... 

● whether only relevant information is considered;  

● whether all known relevant information is considered.  

... 

Effective 29/11/2010 

[24] The appellant was employed as the manager of a Super Liquor store.  
Three other people were employed in the store: an assistant manager, duty 
manager and assistant.  The appellant’s employer owned other businesses and 
the store was part of the Super Liquor chain of franchises.  

[25] Immigration New Zealand was satisfied that the appellant was undertaking 
a number of the ANZSCO core tasks, including promoting and advertising the 
establishment’s goods and services; selling goods and services to customers and 
advising them on product use; maintaining records of stock levels and financial 
transactions; controlling selection, training and supervision of staff; and ensuring 
compliance with occupational health and safety regulations.  The Tribunal has 
reviewed the evidence submitted by the appellant to Immigration New Zealand 
and agrees with its assessment that the appellant completed these tasks. 
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[26] However, Immigration New Zealand was not satisfied that the appellant was 
responsible for determining product mix, stock levels and service standards, or for 
formulating and implementing purchasing and marketing policies and setting 
prices.  Immigration New Zealand’s main concern about the appellant’s role in 
these tasks was the involvement of the Super Liquor franchise head office in the 
completion of the tasks.  It was also not satisfied the appellant was undertaking 
budgeting for the store because the appellant’s employer paid all invoices.  As a 
result of these factors, Immigration New Zealand was not satisfied that the 
appellant had demonstrated that he organised and controlled the operations of the 
store. 

The Super Liquor franchise 

[27] The issue of whether a manager of a franchised store can demonstrate 
organisation and control over the business, so as to substantially match the 
ANZSCO description of a Retail Manager (General), has been addressed in many 
decisions of the Tribunal.  In franchised stores, it is likely that it will be more 
difficult for a manager to establish that they have the required organisation and 
control, simply because many of the core tasks, which in an independent 
establishment would normally involve managerial discretion, are undertaken by the 
franchise head office.  However, each case must be assessed on its own specific 
facts.  The issue for the Tribunal is whether Immigration New Zealand correctly 
understood the degree of the Super Liquor head office’s control in this case and 
whether it’s weighing of the role of the head office in its assessment of the 
appellant’s application was fair and correct.   

[28] In response to Immigration New Zealand’s concerns about his employment, 
the appellant had provided a letter to Immigration New Zealand from the Franchise 
Manager of the Super Liquor head office.  This letter set out the basic 
arrangements that stores within the franchise had with the head office, and the 
role that the head office played in the operation of the stores throughout New 
Zealand.  The letter described the head office as “a marketing agency (as opposed 
to administration)”.   

[29] There were two key aspects of the Super Liquor franchise model.  First, all 
Super Liquor stores were required to stock core products determined by the head 
office.  The “core product list” formed around 10 per cent of the stock in stores or 
approximately 230 products.  The stores were able to exercise some choice over 
which products on the core product list they stocked.  The core products had a 
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recommended price, and stores were not permitted to sell the products for more 
than this price but could discount them.  The core products were also subject to 
weekly and fortnightly promotions, determined by the head office, and stores had 
to implement those discounted prices.  Core products were also to be ordered 
from the head office’s preferred suppliers.  Otherwise, a store had discretion to 
order any stock it chose and had control over the prices of products in the store. 

[30] Second, all national advertising was developed and administered by the 
head office, who determined weekly national promotions in relation to the core 
products, which all stores had to implement.  Any local advertising undertaken by 
stores had to be approved by head office, and the franchise manager’s letter said 
stores were encouraged to work with the head office from an early stage so that 
the head office could “develop the content” of that advertising.  The head office 
also determined matters relating to the Super Liquor “branding”, including staff 
uniforms, and provided some resources, support and training guidance to stores 
on various aspects of the Super Liquor store operations as required, as well as the 
point of sale system used in stores.  It undertook three-monthly audits to measure 
standards, uniforms, and to ensure that the core product list and advertising 
programme were being adhered to.   

[31] It appears from the file that the Immigration New Zealand officer did not 
seek any further information about the franchise arrangements, either from the 
appellant, the employer, or the head office (although the Tribunal is aware that 
Immigration New Zealand was assessing a number of residence applications from 
Super Liquor employees around the time the appellant’s application was 
assessed).  It did not seek a copy of the franchise agreement and operations 
policies that the head office held with individual store owners.  The franchise 
agreement might have made the relationship between the store and the head 
office, and their respective roles, clearer.   

[32] On the limited information before it, the Tribunal considers that the Super 
Liquor franchise agreement gives stores more control over important aspects of 
their operation than many other franchise arrangements (where all products and 
prices are determined by a head office).  The extent of the Super Liquor 
franchise’s control over stores appears to be limited to a small proportion of the 
store’s overall product mix and pricing for those “core products” when they are part 
of a national advertising campaign.  The head office is responsible to a greater 
extent for the formulation of marketing policies and advertising, including store and 
staff “branding”.  The Tribunal is of the view that this franchise arrangement, in 
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itself, would not prevent a Super Liquor store manager from being able to 
demonstrate that he or she exercises organisation and control over the operations 
of the store, and thus potentially being found to have employment that 
substantially matches the ANZSCO occupation of a Retail Manager (General).  
However, each case must be considered on its individual facts and in the specific 
context and features of an applicant’s employment, including the involvement of 
the employer and any other employees in the operations of the store. 

[33] For the reasons below, the Tribunal is not satisfied that Immigration New 
Zealand gave proper consideration to all relevant information provided to it about 
the appellant’s employment and the role of the Super Liquor head office, and 
therefore incorrectly weighed the involvement and control of the head office in the 
operations of the store.   

Incorrect assessment of appellant’s role 

[34] Immigration New Zealand was not satisfied that the appellant was 
responsible for determining product mix, stock levels or service standards.  Its 
initial concerns arose because it considered that the Super Liquor head office was 
involved in determining stock levels and service standards and there was limited 
evidence that the appellant determined the product mix.   

[35] To demonstrate that he was responsible for determining product mix, the 
appellant provided examples of the products that he had added or deleted.  He 
explained that the amount of core products that had to be stocked under the Super 
Liquor franchise agreement was a very small part of the store items, equating to 
approximately 46 products on special per fortnight out of the total store product list 
of 7,600 items that he was responsible for selecting to stock at different times.  
The Tribunal notes that there was no assessment of the percentage of the store’s 
total turnover that sales of the core products represented.  However, the evidence 
submitted was sufficient to demonstrate that the appellant might determine the 
product mix, notwithstanding the small percentage of stock that was part of the 
core product range dictated by head office.  Immigration New Zealand failed to 
accurately evaluate the role of the appellant and the head office in determining 
product mix.  

[36] It was not disputed that overarching elements of the store’s service 
standards were set by the head office, such as the need for staff to wear the 
correct uniform, and that these elements were audited every three months.  
However, it was not established that this meant the head office controlled all 
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aspects of the store’s service standards; Immigration New Zealand was therefore 
incorrect to weigh the head office’s involvement so heavily.  For example, the 
appellant indicated that he was responsible for training the staff and had 
developed a staff training programme.  Letters from the two staff members 
indicated that they had received training in the store’s service standards, although 
other documentation to confirm the training and the detail of the service standards 
would have been useful to clarify the service standards.   

[37] Immigration New Zealand was also not satisfied that the appellant was 
responsible for formulating purchasing and marketing policies because of the 
involvement of the head office in determining in national advertising and marketing 
core products in the store.  The Tribunal considers that, given the small proportion 
of core stock advertised by the head office, Immigration New Zealand incorrectly 
weighed the involvement of the head office in evaluating the appellant’s 
completion of this task and did not sufficiently consider the evidence before it.   

[38] The evidence provided by the appellant demonstrated that he determined 
the gross profit margins (and therefore prices) on products in the store.  That the 
appellant formulated purchasing policies was also demonstrated by the evidence 
of regular contact with suppliers and sales representatives, notwithstanding the 
fact that many of these suppliers were already established when he took on the 
role.  He explained the differences between the in-store marketing on core 
products provided by the head office and the in-store marketing of all other 
products that he managed, including tastings, promotions and other customer 
focused activities, such as ‘giveaways’.  This information was not given sufficient 
weight by Immigration New Zealand. 

[39] Immigration New Zealand was also not satisfied that the appellant was 
undertaking budgeting for the store given that the employer played a role in the 
overall financial management of the business and in paying suppliers.  While it 
correctly acknowledged that the task of undertaking budgeting is not the same 
thing as setting a budget, Immigration New Zealand failed to properly evaluate the 
evidence before it that demonstrated the appellant had control over the matters 
that determined whether and how the budget was met, such as pricing and labour 
costs.  He provided evidence that he set the rosters and determined the 
purchasing and prices according to gross profit targets to be achieved on different 
products.  While he did not pay the suppliers himself, he managed all purchasing 
and presented invoices as due to the employer.  In total, his role was greater than 
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simply forwarding information to his employer for payment, as characterised by 
Immigration New Zealand. 

[40] The Tribunal also notes that Immigration New Zealand erred when it 
considered the appellant’s performance of the ANZSCO core tasks according to 
whether he employed “any specialist, technical or managerial skill” in completing 
each of the tasks.  In doing so, Immigration New Zealand added an extra, 
unwarranted gloss on the instructions and did not apply the correct test.  The 
Tribunal acknowledges that SM7.10.a makes reference to skilled employment 
being “employment that requires specialist, technical or management expertise”.  
However, the instructions make it clear that applicants are not required to 
demonstrate that they have specialist, technical or management expertise in the 
completion of each ANZSCO core task.  Rather, the assessment is whether an 
applicant performs the core tasks of an occupation listed in the ANZSCO to the 
extent that the employment substantially matches the description and core tasks of 
that occupation. 

Correctness of decision 

[41] The Tribunal finds that Immigration New Zealand’s decision to decline the 
appellant’s application was not correct.  Immigration New Zealand weighed the 
involvement of the Super Liquor head office in the operations of the store too 
heavily and failed to properly take into account evidence put forward by the 
appellant.  This means that the decision was not fair.  Immigration New Zealand 
also applied an incorrect test to determine whether the appellant was in skilled 
employment.  The application is returned to Immigration New Zealand for a correct 
assessment. 

DETERMINATION 

[42] This appeal is determined pursuant to section 188(1)(e) of the Immigration 
Act 2009.  The Tribunal considers the decision to refuse the visa was made on the 
basis of an incorrect assessment in terms of the applicable residence instructions.  
However, the Tribunal is not satisfied the appellant would, but for that incorrect 
assessment, have been entitled in terms of those instructions to the immediate 
grant of a visa. 

[43] The Tribunal therefore cancels the decision of Immigration New Zealand.  
The appellant’s application is referred back to the chief executive of the Ministry of 
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Business, Innovation and Employment for a correct assessment by Immigration 
New Zealand in terms of the applicable residence instructions, in accordance with 
the directions set out below. 

Directions 

[44] It should be noted that while these directions must be followed by 
Immigration New Zealand they are not intended to be exhaustive and there may 
be other aspects of the application that require further investigation, remain to be 
completed or that require updating. 

[45] The Tribunal makes the following directions: 

1. A correct assessment should be undertaken by an Immigration New 
Zealand officer with no previous involvement with the appellant’s 
application, on the basis of the Government residence instructions in 
effect when the appellant made his application, and with no 
requirement of an additional lodgement fee. 

2. The appellant is to be given an opportunity to update information in 
relation to his application.  If the appellant is not currently employed, 
he should be given the opportunity to produce a new offer of 
employment within a reasonable time-frame. 

3. If the appellant is still in employment at the Super Liquor store, 
Immigration New Zealand should proceed to assess the employment 
to determine whether it is skilled employment according to 
instructions.  It shall take into account the Tribunal’s comments 
above at [27]–[33] about the limited control the Super Liquor head 
office appears to exert over stores, and, if it considers it necessary, 
undertake further investigation into the franchise arrangements within 
the Super Liquor franchise.  Immigration New Zealand shall also 
seek clarification about the current employer’s involvement in running 
the store as part of its assessment of whether the appellant’s 
employment is skilled.  All other aspects of the application are also to 
be assessed as appropriate, including the appellant’s character and 
concerns about the employer’s business (to the extent that these 
remain). 
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Z N Pearson 
Member 

4. If, in the investigation or assessment of the application, Immigration 
New Zealand identifies concerns, those concerns should be put to 
the appellant in writing and the appellant must be given a reasonable 
opportunity to provide a response. 

[46] The appeal is allowed in the above terms. 

[47] The appellant is to understand that the re-assessment of the application 
does not guarantee a successful outcome, only that he is entitled to a fair 
assessment of his application. 

“Z N Pearson” 
 Z N Pearson 
 Member 
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