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RESIDENCE DECISION

[1] The appellant is a citizen of India, aged 25 years. His application for
residence was made under the Skilled Migrant category.

THE ISSUE

[2] This is an appeal against the decision of Immigration New Zealand
declining the application because the appellant's employment did not substantially
match the Australian and New Zealand Standard Classification of Occupations
(ANZSCO) description, including core tasks, of a Retail Manager (General) and
therefore he was not awarded points for skilled employment. Without points for
skilled employment, the appellant did not have sufficient points to meet the lowest
selection criteria of the Skilled Migrant category during the currently of his
Expression of Interest (EOI).

[3] The principal issue for the Tribunal is whether Immigration New Zealand
followed a fair and proper process when it assessed the information provided to it
concerning the appellant's employment. For the reasons that follow, the Tribunal
finds that Immigration New Zealand’s decision to decline the application was unfair
and was therefore incorrect. The appellant’s application is returned to Immigration
New Zealand for a correct assessment.



BACKGROUND

[4] The appellant lodged his EOl on 28 March 2014 and made his application
on 9 June 2014. He claimed skilled employment as a store manager at a liquor
store (“the store”); one of the Bottle-O chain of franchised stores.

[5] The store was owned by ABC Ltd, a company whose director AA (“the
employer”) owned a number of liquor stores and other businesses.

[6] The appellant claimed a total of 155 points, including 50 points for skilled
employment of less than 12 months. In support, he provided a copy of his
individual employment agreement (2 April 2014), which was signed by the
employer and which named the appellant’s role as “Store Manager”. It indicated
that he was paid a salary of $43,000 per year and worked a minimum of 40 hours
per week. Attached to the agreement was a job description that listed the
appellant’s tasks and duties.

[7] An Immigration New Zealand interviewed the appellant about his
employment on 22 October 2014. The employer provided information about the
appellant’'s role in response to an email questionnaire.

Immigration New Zealand Concerns

[8] By letter dated 7 November 2014, Immigration New Zealand outlined its
initial assessment that the appellant's employment did not substantially match that
of the ANZSCO description, including core tasks, for the occupation of a Retail
Manager (General) and did not appear to require specialist, technical or
management expertise, as required under instructions.

[9] Specifically, Immigration New Zealand was concerned that the appellant did
not determine product mix, stock levels and service standards, formulate
purchasing and marketing policies, set prices, or promote and advertise the store’s
goods and services. Immigration New Zealand summarised the information
provided by the appellant and concluded that he did not appear to be performing
each task. It also had concerns that he did not do the store budgeting and that his
position was not sustainable because the store was not making sufficient profit.

[10] The appellant was invited to respond.



Appellant’s Response

[11] On 10 December 2014, the appellant's counsel made submissions that
Immigration New Zealand’s preliminary view (set out in its letter) was incorrect
because it failed to correctly assess the appellant's employment for a substantial
match with the ANZSCO core tasks; it did not properly assess the employment
within its particular franchise arrangement and business model and it relied on an
incomplete record of the verification interview.

[12] Under cover of the same letter, counsel provided the following material:

(@)

(b)

(©

(d)

(€)

()

@)

a letter from the appellant (undated) explaining how he determined
the amount and type of stock to be ordered and three documents
setting out, respectively, his “Purchasing Procedure”, "Marketing
Plan/Procedure” and “Price Setting Procedure”. These documents
addressed concerns in the Immigration New Zealand letter and set
out a more detailed account of the appellant’s role than that recorded
inthe verification interview notes. Also provided was:

a letter from the employer (8 December 2014) which explained that
he owned a number of businesses over which he maintained overall
financial control. He had no operational control over the store. The
employer stated that the appellant decided what to sell, managed
stock levels and service standards, and determined purchasing,
marketing and prices. The appellant also controlled the staff and
health and safety aspects of the store.

a letter from the appellant to his staff explaining expected customer
service standards;

a purchase history form a restaurant who used the store as its liquor
supplier; copies of invoices from suppliers; a budget for the year
ending 31 March 2015;

a letter from the employer’'s accountant with a sales/profit summary;
copies of daily store trading summaries;

a product order document showing prices negotiated by the appellant
below the stated trade price;

emails between the appellant and supplier representatives;



(h)  five letters from supplier representatives confirming that they deal
with the appellant as the store manager;

® copies of a Facebook page in the name of the store which advertised
products and specials; and

() a staff training checklist for three store employees.

[13] On 5 January 2015, the appellant provided a copy of an individual
employment agreement for a new employee at the store which was signed by the
appellant as manager.

Immigration New Zealand Decision

[14] On 16 February 2015, Immigration New Zealand declined the appellant's
application because it was not satisfied that his employment substantially matched
the ANZSCO occupation of Retail Manager (General). It noted the responses
from the employer, appellant and counsel but was not satisfied that these
established that the appellant performed sufficient managerial tasks such that he
could be said to organise and control the store. It also noted that the employer’'s
involvement in business operations necessarily constrained the appellant's
managerial autonomy and therefore it was found that he did not have overall
management and control of the store’s operations.

[15] Having concluded that the appellant’s role did not substantially match the
claimed ANZSCO occupation, Immigration New Zealand found that the appellant
was not eligible for points for skilled employment. Without points for skilled
employment, the appellant did not meet the lowest selection criteria of the Skilled
Migrant category during the currency of his EOI.

STATUTORY GROUNDS

[16] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

4) The grounds for an appeal under this section are that—

@) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or



(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[17] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand's Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’'S CASE

[18] On 20 March 2015, the appellant lodged this appeal on the grounds that the
decision of Immigration New Zealand was not correct in terms of the applicable
residence instructions.

[19] In support of the appeal, counsel provides submissions (received 20 March
2015). Inrelation to Immigration New Zealand’s process, he contends that it failed
to properly consider all of the relevant information and came to a predetermined
conclusion, notwithstanding the detailed material provided in response to its letter
of concerns. He also argues that Immigration New Zealand required a standard of
proof that the appellant was performing tasks that was inappropriate in an
administrative law context. Moreover, Immigration New Zealand’s assertion that
the appellant's role was more akin to that of a Retail Supervisor was incorrect
because it accepted that he performed core tasks which were managerial in nature
and which were not included in the core task list for a Retail Supervisor. Counsel
then addresses the assessment of each of the core tasks and gives reasons why
the appellant should have beenfound to have performed them.

ASSESSMENT

[20] The Tribunal has considered the submissions provided on appeal and the
file in relation to the appellant’s residence application, which has been provided by
Immigration New Zealand.

[21] The appellant's application was made on 9 June 2014 and the relevant
criteria are those in residence instructions as at that time. Immigration New
Zealand declined the application because it was not satisfied that the appellant's
role as a liquor store manager substantially matched the ANZSCO description of a
Retail Manager (General).



[22] Paragraph SM7.10 of instructions states that skilled employment requires
specialist, technical or management expertise, and the assessment of whether an
occupation is skilled is primarily based on the ANZSCO:

SM7.10 Skilled Employment

a. Skilled employment is employment that requires specialist, technical or
management expertise obtained through:

i. the completion of recognised relevant qualifications; or
il. recognised relevant work experience (see SM7.10.15 below); or

iii. the completion of recognised relevant qualifications and work
experience.

b. Assessment of whether an occupation is skilled for the purposes of the
Skilled Migrant Category (SMC) is primarily based on the Australian and
New Zealand Standard Classification of Occupations (ANZSCO) which
associates skill levels with each occupation.

Note: The ANZSCO is available at www.immigration.govt.nz/ANZSCO

Effective 14/05/2013

[23] For an applicant to be awarded points for his or her skilled employment,
SM7.10.1.a requires that their employment substantially match the ANZSCO
description, including core tasks, of an occupation on the List of Skilled
Occupations at Appendix 6 of instructions:

SM7.10.1 Assessment of whether employment is skilled

An offer of employment or current employment in New Zealand will be assessed
as skilled if it meets the requirements of (a), (b) or (c) below.

a. The occupation is included in part A of the List of Skilled Occupations
held at Appendix 6 and the principal applicant can demonstrate that their
offer of employment or current employment substantially matches the
description for that occupation (including core tasks) as set out in the
ANZSCO ...

Effective 14/05/2013

[24] The occupation of Retail Manager (General) is included in Part A of the List
of Skilled Occupations. The ANZSCO describes a Retail Manager (General)
(142111) as someone “organises and controls the operations of a retail trading
establishment”. The core tasks for the Unit Group 1421 Retail Managers are
(numbering added):

(1) determining product mix, stock levels and service standards

(2) formulating and implementing purchasing and marketing policies, and setting
prices

(3) promoting and advertising the establishment's goods and services



(4) selling goods and services to customers and advising them on product use
(5) maintaining records of stock lewels and financial transactions

(6) undertaking budgeting for the establishment

(7)  controlling selection, training and supervision of staff

(8) ensuring compliance with occupational health and safety regulations.

[25] Inrelation to the appellant’s claim to be in skilled employment, Immigration
New Zealand had before it his employment agreement and job description, the
records of the verification interview and the employer questionnaire, the letters of
the employer and the appellant in response to Immigration New Zealand’'s
concerns, along with the bundle of material outlined above at [12].

[26] In assessing the application, Immigration New Zealand was obliged to act
fairly and according to the principles of natural justice:

Al.5 Fairness

a. Whether a decision is fair or not depends on such factors as:
° whether an application is given proper consideration;
° whether appropriate reasons are given for declining an application;
° whether only relevant information is considered,;
) whether all known relevant information is considered.

Effective 29/11/2010

[27] The Tribunal is not satisfied that Immigration New Zealand gave fair and
proper consideration to whether the appellant’s role was a substantial match to the
ANZSCO description and core tasks of a Retail Manager.

Incorrect assessment of ANZSCO tasks and failure to consider relevant
information

[28] In its letter of 7 November 2014 and its final decision, Immigration New
Zealand declined the appellant's application because it was not satisfied that his
role as a liquor store manager substantially matched the ANZSCO description of a
Retail Manager (General).

[29] In general terms, the Tribunal finds that Immigration New Zealand failed to
objectively analyse the information before it. Instead, it appeared to have a
pre-determined conclusion and then focused only on aspects of the information



and evidence which supported that conclusion, ignoring other relevant information
which may have supported the appellant's claim that his role was a substantial
match to the occupation of Retail Manager (General).

[30] Specifically, the Tribunal finds that the following aspects of the Immigration
New Zealand assessment were incorrect.

[31] The Immigration New Zealand decision contained a contradiction in its
conclusion as to whether the appellant determined product mix, stock levels and
service standards (task one). The decision initially stated that the appellant
determined the quantity and type products of products to be ordered and stocked
in the store. It also accepted that he negotiated the cost price of stock with his
suppliers.

[32] However, it then noted that two of the core tasks in the occupation of Retail
Supervisor (ANZSCO code 621511) were examining returned goods and deciding
on appropriate action and taking the inventory of goods for sales and ordering new
stock. On that basis Immigration New Zealand observed that retail supervisors

“would also be required to order stock according to the requirements of the
business and deal directly with the suppliers and also have a sound understanding
of the products and how to order the right amount of stock for a fair price.”

It then concluded that although the appellant “was involved” in product mix, the
limited evidence did not establish that he determined product mix.

[33] The Tribunal finds that the conclusion drawn by Immigration New Zealand
in relation to task one is incorrect. The observations about the tasks of a Retalil
Supervisor had little relevance to the task of determining product mix, stock levels
or service standards. Immigration New Zealand had already accepted that the
appellant determined what stock, and how much, to order which amounts to
determining product mix and stock levels. Decisions about those aspects of the
store cannot be equated with the Retail Supervisor tasks of examining returned
goods, taking inventory and ordering goods (on the basis of pre-set product-mix
and stock level policies). Immigration New Zealand’s final conclusion that the
appellant was involved in but did not determine product mix lacked any supporting
analysis and contradicted it's earlier acceptance that he did determine such
matters.

[34] As to task two, Immigration New Zealand accepted that the appellant
implemented purchasing, marketing and pricing policies, but found that he did not
formulate any of those policies. However, the appellant had provided evidence to



the contrary. For example, in the verification interview the appellant spoke about
his in-store marketing system and the regular rotation of stock on the high-profile
shelves for promotion purposes. He developed a policy of providing free delivery
for customers who had made a party order, which he said had proved very
popular. He also referred to the fact that the store was now part of the Bottle-O
franchise (which would significantly influence marketing in terms of store branding
and business identification) but this information was not considered in the
assessment. The appellant produced a marketing plan that, although not
particularly technical, indicated an understanding of the factors which drove his
business; who his customers were (a mixture of locals, tourists and commercial
hospitality clients), and what influenced his customers. It also explained the
appellants marketing of products through in-store tastings so that customers
became familiar with new products.

[35] The purchasing polices of the appellant were explained in his verification
interview and in a written document provided in response to Immigration New
Zealand’s concerns. He outlined the general margins associated with types of
alcohol and explained that higher-priced, low-turnover items (such as single-malt
whiskey) had a higher price margin to maintain profit. The appellant explained
how he competed with other local liquor stores in terms of promotions and
emphasised the importance of negotiating a good cost price for stock so that he
retained his competitive advantage. He also provided evidence of cost price
negotiations and the addition and deletion of product lines from the store.

[36] None of the information summarised in [34]-[35] was discussed or analysed
in any substantive way by Immigration New Zealand. It simply listed the material
provided and then stated that the evidence did not show that the appellant
formulated the policies and procedures on purchasing, marketing and setting
prices and that it was not satisfied that he performed the task to the extent that he
had managerial control.

[37] Inregards to budgeting, Immigration New Zealand acknowledged the copy
of a budget provided, but gave it no weight. Instead, it relied on the fact that the
employer had overall financial control of all of his businesses (along with the
accountant) to conclude, without further analysis, that it was not credible that the
appellant did the budgeting. Such a conclusion was unjustified. The employer
and accountant had explained that the employer ran a number of businesses with
a total turnover in excess of $20 milion, requiring careful and focused
management of profit and debt repayments across the business group as a whole.
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The employer said that his oversight did not extend to individual store budgets or
operational cost/profit management for each individual store. The Tribunal is of
the view, on the limited material put before it, that the employer’'s strategic financial
oversight did not necessarily preclude the appellant having control of the store
budget. In that respect, Immigration New Zealand was incorrect to rely on the
employer's strategic role as a reason for finding that the appellant was not
responsible for the store budgeting. However, there were also discrepancies with
the budget, such as the fact that the labour costs were notably inconsistent with
the wage summaries provided, which should have been more thoroughly
examined.

[38] Immigration New Zealand accepted that the appellant performed the task of
promoting and advertising the store’s good and services, although in doing so it
failed to address any issues relating to advertising and marketing through the
Bottle-O franchise. The potential impact of the franchise arrangements on the
appellant's performance this task is significant and it is surprising that Immigration
New Zealand did not analyse this aspect further.

[39] Immigration New Zealand correctly accepted that the appellant controlled
the selection, training and supervision of staff: a conclusion which was based on
the production of an employment agreement for an employee signed by the
appellant, training documents signed by the appellant and the information provided
during the verification interview.

Conclusion on fairness of assessment

[40] In the circumstances of this case, the Tribunal finds that the cumulative
effect of Immigration New Zealand’s incorrect and unfair assessment of the
appellant’s role is such that its decision cannot stand. It is possible that a correct
assessment would lead to a different outcome in terms of the appellant's
application. Immigration New Zealand is directed to assess the application again,
giving proper consideration to all of the relevant information.

Other matters for consideration

[41] As noted above, during the verification process Immigration New Zealand
was advised that the store had become a part of the Bottle-O franchise. However,
no part of its assessment addressed the impact of the franchise nature of the
operation on the appellant's employment. In particular, it is likely that aspects of
marketing, advertising, product pricing for national specials and product mix would
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be affected by the store’s franchise nature. Moreover, at the time of the
application, the employer owned a number of other liquor stores. This raises
potential issues relevant to the assessment of the appellant's employment.
Among other things, the extent of bulk purchasing agreements with suppliers for
the employer's stores and shared pricing and product mix strategies may all be
relevant considerations.

DETERMINATION

[42] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable residence instructions.
However, the Tribunal is not satisfied the appellant would, but for that incorrect
assessment, have been entitled in terms of those instructions to the immediate
grant of a visa.

[43] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant's application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment by Immigration
New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.

Directions

[44] It should be noted that while these directions must be followed by
Immigration New Zealand, they are not intended to be exhaustive and there may
be other aspects of the application which require further investigation, remain to be
completed or which require updating.

[45] The Tribunal makes the following directions:

1. A correct assessment should be undertaken by an Immigration New
Zealand officer who has had no previous involvement with the
appellant's application, on the basis of the Government residence
instructions in effect when the appellant made his application, and
with no requirement of an additional lodgement fee.

2. The appellant is to be given an opportunity to provide updated
information in relation to his application. If the appellant is not
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currently employed, he should be given the opportunity to produce a
new offer of employment within a reasonable timeframe.

3. If the appellant is still in employment at the store, Immigration New
Zealand should proceed to assess the employment to determine
whether it is skilled employment according to instructions. In doing
so, Immigration New Zealand may wish to consider issues of the
franchise nature of the store and the overall management and control
of the employer’s stores as outlined in [41] above.

4. If Immigration New Zealand conducts further verification interviews, it
is to keep a proper verbatim record of the questions asked and
answers given during the interview.

5. All other aspects of the application are also to be assessed as
appropriate.

6. If, in the investigation or assessment of the application, Immigration
New Zealand identifies concerns, those concerns should be put to
the appellant in writing and the appellant must be given a reasonable
opportunity to provide a response.

[46] The appeal is allowed in the above terms.

[47] The appellant is to understand that the re-assessment of the application
does not guarantee a successful outcome, only that he is entitled to a fair process
in the assessment of his application.

B Dingle
Member

Certified to be the Research
Copy released for publication

B Dingle
Member




	the issue
	BACKGROUND
	Immigration New Zealand Concerns
	Appellant’s Response
	statutory GROUNDS
	THE APPELLANT’S CASE
	ASSESSMENT

	Incorrect assessment of ANZSCO tasks and failure to consider relevant information
	Other matters for consideration
	DETERMINATION

