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RESIDENCE DECISION

[1]  The appellant is a 26-year-old citizen of The Republic of Fiji (Fiji) whose
application for residence under the Skilled Migrant category was declined by
Immigration New Zealand. Her application includes her 36-year-old husband and
two daughters, aged four and 14 years.

THE ISSUE

[2] Immigration New Zealand declined the appellant’s residence application
because it found that the appellant's employment was not sustainable because her
employing company was not financially sustainable. The principal issue for the
Tribunal is whether Immigration New Zealand’s decision was procedurally fair.

[3] For the reasons set out below, the Tribunal finds that Immigration New
Zealand failed to properly put to the appellant its concerns regarding the
sustainability of her employment and therefore the application is returned to
Immigration New Zealand for a correct assessment.

BACKGROUND

[4] The appellant made her application for residence under the Skilled Migrant
category of instructions on 22 June 2015. She claimed 175 points, including 50



points for her skilled employment as an internal auditor at a supermarket, ABC Ltd
(“the supermarket” or “the employing organisation”). In support of the application,
the appellant provided an employment agreement dated 13 February 2015. She
began her employment on 16 February 2015 and was paid $20 an hour, equating
to an annual salary of $41,600 for a 40-hour week.

Assessment of Application

[5] On 23 July 2015, the supermarket’'s branch manager responded to a
questionnaire sent by Immigration New Zealand about the nature of the appellant’s
employment. On 3 September 2014, Immigration New Zealand sought further
information including the supermarket’s financial statements for the years ending
31 March 2014 and 2015, which were provided on 9 September 2015.

[6] The statements contained information relating to the 2013, 2014, and 2015
financial years. At the end of March 2013, the supermarket recorded a modest
overall loss in the three-and-a-half months since its formation in December 2012.
In 2014, the supermarket achieved a reasonable gross profit and, in total, almost
broke even, sustaining a very small loss. In 2015, the supermarket recorded a
larger overall loss, although once again it had achieved a reasonable gross profit.

[7] Of note were the supermarket’s liabilities. In 2013, it had a substantial term
loan and a smaller but not insignificant sum of money provided from a company
called DEF Ltd (“the Fijian company”). The following year, the term loan had been
substantially reduced although the supermarket’s liability to the Fijian company
had increased significantly. In 2015, the term loan had been repaid in full,
although the supermarket’s liability to the Fijian company had again increased.

[8] On 5 February 2016, Immigration New Zealand raised a number of
concerns with the appellant, including included a concern about the supermarket’s
sustainability. Based on the appellant’s employer’s financial information, it did not
appear to Immigration New Zealand that the supermarket was in a position
financially to sustain the appellant's employment. Immigration New Zealand also
advised the appellant that it was unable to release her employer’'s financial
information, and that should she require this information she should approach her
employer directly.

[9] Following receipt of the letter, the appellant instructed counsel to represent
her, and on 29 February 2016, counsel responded to Immigration New Zealand’s
concerns.



[10] Counsel made submissions and produced supporting documents in relation
to the concerns raised about sustainability. He submitted that the supermarket
was an operating concern of the Fijian company, and as such, that company had
provided the supermarket with significant funding, as set out in [7]. The Fijian
company, which operated a supermarket business in Fiji, was very profitable and
held significant assets and equity, meaning that its funds were available for
investment in the New Zealand company when and if needed. The two companies
had strong family links as the supermarket’s only director and shareholder, AA,
was the daughter of the owners of the Fijian company, BB and CC.

[11] According to the Fijian company’s latest financial statement, in 2014, its
gross profit was $22,890,635, with a net profit of $6,580,921 after expenses. In
2015, the Fijian company’s gross profits had increased to $33,667,848, although
after expenses, overall profit had decreased somewhat to $5,302,507. It is
unclear whether the figures in the financial statements were in Fijian or New
Zealand dollars. Even if they were in Fijian dollars, given that one Fijian dollar
currently equates to about 66 cents in New Zealand currency, the figures indicated
that the Fijian company made a substantial profit in both years (a net profit of over
4.3 million NZD in 2014 and about 3.5 million NZD in 2015).

[12] The supermarket’s chief financial officer (who held the same position with
the Fijian company) stated in a letter (19 February 2016) that the Fijian company
would continue to support the New Zealand supermarket with the required ongoing
expertise and financing to ensure its operation. The Fijian company was focussed
on expanding the New Zealand supermarket in the near future, had recently added
new products and had recently received permission to sell alcohol in the
supermarket. Renovations for the supermarket were also planned.

[13] BB stated in a letter (29 February 2016) that the supermarkets were
operated as a group, any shortfall of funding for the New Zealand supermarket
operations would be met by the Fijian company and would continue indefinitely. A
letter from the Reserve Bank of Fiji (27 February 2015) confirmed that it had
granted permission to the Fijian company to extend a letter of credit from February
2015 to March 2016.

[14] Particulars of the directors of the Fijian company were provided and
confirmed that AA and her parents were directors of the company. No information
was given about the company’s shareholding.



[15] In light of this evidence, counsel submitted that there were no ongoing
concerns about the supermarket’s financial stability due to its financial support
from the Fijian company.

Immigration New Zealand Decision

[16] On 21 March 2016, Immigration New Zealand declined the appellant’s
application. Her employer was not financially sustainable because the
supermarket’s business was dependent on the financial support of the Fijian
company, and was not self-supporting. Therefore the appellant’'s employment
was not sustainable, and she was not entitled to points for skilled employment.
She was also not entitled to points for a New Zealand qualification, her Fijian work
experience, and her partner’'s employment. In total, the appellant was entitled to
95 points for her age (30), qualification (50), New Zealand work experience (5),
and close family support (10). Without further points, including points for skilled
employment, the appellant did not meet the minimum selection criteria.

STATUTORY GROUNDS

[17] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

(4) The grounds for an appeal under this section are that—

€) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[18] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’s Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’S CASE

[19] On 31 March 2016, the appellant lodged this appeal on the ground that the
decision of Immigration New Zealand was not correct in terms of the applicable



residence instructions. In support of the appeal, counsel makes submissions
(12 September 2016).

ASSESSMENT

[20] The Tribunal has considered the submissions and documents provided on
appeal and the file in relation to the appellant’s residence application which has
been provided by Immigration New Zealand.

[21] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.

Whether the Decision is Correct

[22] The application was made on 22 June 2015 and the relevant criteria are
those in residence instructions as at that time. Immigration New Zealand declined
the application because it was not satisfied that the appellant's employment was
sustainable.

[23] The relevant instructions require an appellant’s employment to be ongoing
and sustainable. An assessment of whether the employment is sustainable can
include assessing the employing company’s sustainability:

SM7.15 Additional requirements for skilled employment

b. Employment must be ongoing and sustainable. Ongoing and sustainable
employment is:

i. an offer of employment or current employment, with a single
employer, that is permanent or indefinite, and of which the
employer is in a position to meet the terms specified; or

Note: When assessing whether employment is sustainable, officers may
consider, but are not limited to, such factors as the residence status of the
employer, the period for which the employing organisation has been
established as a going concern, and the financial sustainability of the
employing organisation.

Effective 25/08/2014



[24] Also relevant is Al.5 of instructions, which requires all Immigration New
Zealand decisions to be made fairly and in compliance with the requirements of
natural justice:

Al.5 Fairness

a. Whether a decision is fair or not depends on such factors as:
° whether an application is given proper consideration;
° whether the applicant is informed of information that might harm

their case (often referred to as potentially prejudicial information);

° whether the applicant is given a reasonable opportunity to respond
to harmful information;

Effective 29/11/2010

[25] Immigration New Zealand’s primary reason for declining the application was
that the supermarket was not financially sustainable because it received financial
support from the Fijian company. However, the Tribunal finds that Immigration
New Zealand breached the requirements of natural justice when it declined the
application because it failed to disclose its concerns to the appellant, thus
depriving her of the opportunity to respond to that information. Further, it did not
fully consider the issue of third party funding.

Failure to put to the appellant the issue of third party funding and to give the
appellant an opportunity to respond

[26] When it raised its concerns about sustainability on 5 February 2016,
Immigration New Zealand stated only that it was not satisfied that the supermarket
was in a position to sustain the appellant’'s employment. It did not make clear the
specific nature of its concerns. Counsel responded to Immigration New Zealand’s
concern that the supermarket was not financially sustainable and explained that
the supermarket was financially sustainable because of the funding from its parent
company. However, without knowing that the third party funding was Immigration
New Zealand’s specific concern, the appellant knew only that she was required to
explain why the supermarket was financially sustainable, which she did by
providing evidence that third party funding assured the financial sustainability of
the supermarket. She was not alerted to the fact that she was also required to
explain why a third party’s funding of the supermarket meant that the supermarket
itself was financially sustainable. If that issue had been raised earlier, the
appellant would have had an opportunity to properly explore that issue. However,
she was not given that opportunity.



[27] The Tribunal is not suggesting that Immigration New Zealand was incorrect
to have identified the third party funding as a concern. After all, the Fijian
company’s funding of the supermarket had increased in the first two and a half
years of the supermarket’s operations, and, by the end of the 2015 financial year,
was substantial. Nevertheless, this was not raised by Immigration New Zealand
during the assessment, nor was it put to the appellant.

Failure to fully consider the issue of third party funding

[28] Counsel submits that Immigration New Zealand was wrong to find that a
company should be capable of independently meeting its financial obligations
without assistance from a third party. He also submits that Immigration New
Zealand’s interpretation of “financially sustainable” did not acknowledge that
raising capital was a normal part of business operations, and that there were a
wide range of funding options available to enable businesses to grow and become
profitable.

[29] The Tribunal observes that businesses often operate with a level of debt,
such as loans from a bank. Therefore, the reasons for debt being incurred should
be assessed when considering whether a company is financially sustainable. For
example, if money is borrowed for the development and expansion of company
business, this may not have an impact on the company’s overall financial
sustainability. However, as counsel also submitted, “it would be impractical and
inconsistent with the plain meaning of financially sustainable’ to allow an
employing company to rely on financial assistance from a third party indefinitely”.
These issues were not explored by Immigration New Zealand.

[30] In this case, there was evidence that the supermarket was in the process of
expanding its operations. The chief financial officer stated in his letter that the
company had recently introduced new product lines and that the supermarket now
sold alcohol. The latter statement was borne out by a decision of the X city District
Licensing Committee, which, in 2014, granted the supermarket permission to sell
alcohol. The chief financial officer also stated that the Fijian company intended to
renovate the supermarket in the near future. However, the Tribunal also notes
that there was a suggestion from BB that the Fijian company would continue to
fund the company as long as it was required.

[31] Counsel also submits that Immigration New Zealand should examine the
financial circumstances of any related parties, including companies or the
employing company’s directors, if such information is put to it. There may be



situations where this is relevant, for example, when the way in which a group of
companies organises their financial affairs does not give the full picture about an
employing company’s financial sustainability (see Residence Appeal No 15633
(28 January 2008) at [41]-[44]).

[32] However, the Residence Review Board also noted in that decision that,
ordinarily, the Board was not required to examine the financial affairs of other
related companies (at [43]),
The Board accepts that INZ is obliged to only consider whether the employing
organisation is financially sustainable and that consideration does not, in the

ordinary course, require it to look at the financial or other affairs of related entities
that an employer may own or control.

[33] This has been reiterated recently by the Tribunal in KC (Skilled Migrant)
[2016] NZIPT 202812 at [30]:
[TIhe employer referred to in SM7.15.b.i and the Note is the individual or company
named on an applicant's employment agreement. In the appellant’s case, that is
ABC Ltd. It is not the shareholders of that company. Nor is it the group of
companies which they own. For that reason, letter of 18 February 2015 from the
company’s accountant (see [13] above) as to the ability of the shareholders to
meet their financial commitments and the extent of their other businesses was not

directly relevant to the issue of whether the appellant’'s “employing organisation”
was financially sustainable.

[34] According to counsel, Immigration New Zealand should have taken into
account the close familial relationships that existed between the personnel of the
two companies. Whether or not this is a relevant issue can be explored by
Immigration New Zealand in its next assessment of the application.

Conclusion on correctness

[35] For the foregoing reasons, the Tribunal finds that Immigration New
Zealand’s decision was not procedurally fair and therefore incorrect. Accordingly,
the Tribunal cancels the decision and returns it to Immigration New Zealand for a
correct assessment.

DETERMINATION

[36] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable residence instructions.
However, the Tribunal is not satisfied the appellant would, but for that incorrect



assessment, have been entitled in terms of those instructions to the immediate
grant of a visa.

[37] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment by Immigration
New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.

Directions

[38] It should be noted that while these directions must be followed by
Immigration New Zealand they are not intended to be exhaustive and there may
be other aspects of the application which require further investigation, remain to be
completed or which require updating.

1. The application is to be reassessed by an Immigration New Zealand
officer not previously associated with the application in accordance
with the instructions in existence at the date the residence application
was made. No further lodgement fee is payable.

2. If the appellant remains in the same employment, Immigration New
Zealand is to invite her to produce further and updated information
concerning whether her employment is sustainable, including the
financial sustainability of the employing organisation (the
supermarket).

3. Immigration New Zealand shall then advise the appellant of any
concerns it has. In particular, it shall ensure it seeks an explanation
and evidence in relation to:

(@) the purposes for which the funding provided to the
supermarket from its inception to the present date has been
sought and used,;

(b)  whether the Fijian company intends funding the supermarket
on an ongoing basis in the future, and, if so, for what
purposes; and
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(©) what arrangements, if any, are in place for the supermarket to
manage its liabilities, including the funding from the Fijian
company.

4. Immigration New Zealand is to ensure the appellant has an
opportunity to respond to its concerns and to provide any further
information and evidence she wishes it to consider.

5. Immigration New Zealand shall consider other factors relevant to the
employing organisation’s financial sustainability, such as its current
and recent revenue, expenses, profit/loss figures, assets/liabilities
and overall financial health, and whether or not the financial health of
the Fijian company and the close family relationship between the
personnel of the two companies are relevant to the financial
sustainability of the employing organisation.

6. Immigration New Zealand shall determine and take into account any
other relevant matters when assessing whether the appellant’s
employment is sustainable.

7. If Immigration New Zealand is not satisfied the appellant’s employing
organisation is financially sustainable, it may decline her application
on the grounds that her employment is not sustainable. It must give
reasons for its finding.

8. If Immigration New Zealand is satisfied the appellant’'s employment is
sustainable, it shall determine all other aspects of the application,
including whether the appellant is in skilled employment as an
internal auditor.

9. If the appellant does not remain in the same employment,
Immigration New Zealand shall assess her current employment, or
give her a reasonable time to produce evidence of employment or an
offer of employment.

Order as to Depersonalised Research Copy

[39] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the
Tribunal orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the name of the appellant, and any particulars likely
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to lead to the identification of the appellant, her family members, and the
personnel associated with the supermarket or the Fijian company.

Certified to be the Research
Copy released for publication.

M Avia
Member




