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RESIDENCE DECISION

[1] The appellant is a 33-year-old citizen of China whose application for
residence under the Skilled Migrant category was declined by Immigration New
Zealand.

THE ISSUE

[2] Immigration New Zealand declined the appellant’s residence application
because it was not satisfied that her employment substantially matched the
description, including core tasks, of the occupation of ICT Sales Representative in
the Australian and New Zealand Standard Classification of Occupations
(ANZSCO). Without points for skilled employment, the appellant did not meet the
lowest selection criteria for the Skilled Migrant category during the currency of her
Expression of Interest.

[3] The principal issue for the Tribunal is whether the appellant’s position is as
an ICT Sales Representative or a Technical Sales Representative, which are
occupations identified as skilled on Immigration New Zealand's List of Skilled
Occupations, or whether she is a Sales Representative, which is not a skilled
occupation.

[4] For the reasons set out below, the Tribunal finds that Immigration New
Zealand's decision was correct in that the appellant did not meet a fundamental



requirement of the ANZSCO description of an ICT Sales Representative. Nor is
she a Technical Sales Representative.

[5] As to whether the appellant has special circumstances, the Tribunal finds
that, given her value to her employer, her salary, and her level of settlement in
New Zealand, the appellant does have special circumstances and recommends to
the Minister that she be granted residence as an exception to the instructions.
The reasons for that recommendation also follow.

BACKGROUND

[6] The appellant arrived in New Zealand in August 2014. She had previously
attained a Bachelor of Arts in International Business and Languages in Ireland in
2008.

[7] In October 2014 the appellant started working as a customer care
representative for ABC Limited. In January 2016 she was promoted to territory
manager with a salary of $45,000 per annum, a car and commission on new
business.

[8] On its website, ABC Limited describes itself as a “prepay innovator” offering
prepaid mobile SIMs, top-up vouchers, phone cards, and other prepaid products to
retailers for on-selling to consumers. It also sells or rents EFTPOS terminals and
ActivPOS point of sale systems.

[9] The appellant lodged her application for residence on 26 January 2016.
She presented an employment agreement (19 January 2016) which included a job
description. She was responsible for sales in two areas in New Zealand, reporting
to a national sales manager. Her key responsibilities can be summarised as:
managing, developing and maintaining relationships with existing retailers; actively
pursuing new retailers by achieving monthly targets for new accounts and
Compass Phone/Broadband sign-ups; ensuring prominent display of marketing
materials; advising management on pricing methods, sales promotion and
marketing activities; advising clients on marketing activities; constantly monitoring
competitors’ sales and marketing activity; and educating retailers on the
functionality of different products offered, “for example, calling cards, thermal
vouchers, terminals, broadband services, Power, POS and any new services or
products launched”.



[10] On 24 March 2016 the appellant's employer responded to questions about
the appellant's employment. On 24 May 2016, Immigration New Zealand
conducted a telephone interview with the appellant. The appellant explained that
she managed client accounts and that the company’s clients were retailers such
as convenience stores and dairies. Asked what products she sold for the
company, she responded:

.. calling cards service and we provide mobile top ups service and also renting
Eftpos machine and Point Of Sales equipment. We also provide residential and
business phone line and broadband service and power service.

[11] The appellant also said that the company provided EFTPOS machines and
“software service rental” to their retail customers. She kept herself up-to-date on
new service or software products.

[12] On 22 July 2016, Immigration New Zealand outlined its concerns about
whether the appellant's employment substantially matched the occupation of an
ICT Sales Representative. Its letter addressed each of the core tasks listed in the
ANZSCO description of that occupation. Immigration New Zealand also advised
that it was not satisfied that the appellant’s occupation matched that of a Technical
Sales Representative (ANZSCO Unit Group 2254). It considered that her role was
more in line with the occupation of a Sales Representative (ANZSCO Unit Group
6113).

[13] The appellant’s counsel replied on 30 August 2016, addressing each of the
tasks in the ANZSCO list for the occupation of an ICT Sales Representative.
Counsel enclosed: correspondence from the national sales manager at
ABC Limited; examples of the appellant’s sales’ reporting and of her arranging the
replacement and repair of faulty products; example lists of prospective and
existing customers, generated by the appellant; example screenshots of existing
customer service information; and other evidence of the appellant’s tasks.

Immigration New Zealand Decision

[14] On 26 October 2016 Immigration New Zealand declined the appellant’s
application on the basis that her employment did not substantially match the
ANZSCO description for an ICT Sales Representative. Without points for skilled
employment, her application did not have the requisite number of points to
succeed.



STATUTORY GROUNDS

[15] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

4) The grounds for an appeal under this section are that—

(a) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[16] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’'s Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’'S CASE

[17] On 21 November 2016 the appellant initially lodged this appeal on the
ground that the Immigration New Zealand decision to decline her application was
incorrect.  In support of her appeal, her counsel lodged submissions on
6 December 2016.

[18] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.

[19] In response to a request by the Tribunal for more information in regard to
the second, special circumstances, limb of section 187(4), counsel lodged further
evidence on 26 April 2017. That evidence is considered in the assessment of
special circumstances which is also set out below.

ASSESSMENT

[20] The Tribunal has considered the submissions and documents provided on
appeal and the file in relation to the appellant’'s residence application which has
been provided by Immigration New Zealand.



Whether the Decision is Correct

[21] The application was made on 26 January 2016 and the relevant criteria are
those in residence instructions as at that time. The relevant instructions in this
case are:

SM7.10.1 Assessment of whether employment is skilled

An offer of employment or current employment in New Zealand will be assessed as
skilled if it meets the requirements of (a), (b) or (c) below.

a. The occupation is included in part A of the List of Skilled Occupations held
at Appendix 6 and the principal applicant can demonstrate that their offer
of employment or current employment substantially matches the
description for that occupation (including core tasks) as set out in the
ANZSCO ...

Effective 14/05/2013

[22] The occupations of ICT Sales Representative and Technical Sales
Representative (NEC) are both included in Part A of the List of Skilled
Occupations at Appendix 6 of instructions.

[23] The ANZSCO description for an ICT Sales Professional (225213) and its
associated Unit Group is as follows:

UNIT GROUP 2252 ICT SALES PROFESSIONALS

ICT SALES PROFESSIONALS manage client accounts and represent companies
in selling a range of computer hardware, software and other ICT goods and
services to industrial, business, professional and other organisations.

Indicative Skill Level:
In Australia and New Zealand:

Most occupations in this unit group have a level of skill commensurate with a
bachelor degree or higher qualification. At least five years of relevant
experience and/or relevant vendor certification may substitute for the formal
qualification. In some instances relevant experience and/or on-the-job training
may be required in addition to the formal qualification (ANZSCO Skill Level 1).

Tasks Include:

. compiling lists of prospective client businesses using trade directories
and other sources

. acquiring and updating knowledge of employer's and competitors'
goods and services, and market conditions

. visiting regular and prospective client businesses to establish and act
on selling opportunities

. assessing customers' needs and explaining the goods and services
which meet their needs

. promoting employers' ICT goods and services to existing and
prospective clients

. quoting and negotiating prices and credit terms, and completing

contracts and recording orders



. arranging delivery of goods, installation of equipment and the provision
of services

. reporting to sales management on sales made and the marketability of
ICT goods and services

. following up with clients to ensure satisfaction with ICT goods and

services purchased, arranging modifications and resolving any
problems arising

. preparing sales reports, and maintaining and submitting records of
business expenses incurred

Occupations:
225211 ICT Account Manager
225212 ICT Business Development Manager
225213 ICT Sales Representative

225213 ICT SALES REPRESENTATIVE

Develops and converts sales opportunities into sales of computer hardware,
software and ICT services.

Skill Level: 1

[24] The ANZSCO sets out the following for the Unit Group Technical Sales
Representatives, which includes the occupation of Technical Sales Representative
(225499):

UNIT GROUP 2254 TECHNICAL SALES REPRESENTATIVES

TECHNICAL SALES REPRESENTATIVES represent companies in selling a range
of industrial, medical and pharmaceutical goods and services to industrial,
business, professional and other establishments.

Indicative Skill Level:
In Australia and New Zealand:

Most occupations in this unit group have a level of skill commensurate with a
bachelor degree or higher qualification. At least five years of relevant
experience may substitute for the formal qualification. In some instances
relevant experience and/or on-the-job training may be required in addition to
the formal qualification (ANZSCO Skill Level 1).

Tasks Include:

. compiling lists of prospective client businesses using directories and
other sources

. acquiring and updating knowledge of employers' and competitors'
goods and services, and market conditions

. visiting regular and prospective client businesses to establish and act
on selling opportunities

. assessing customers' needs and recommending and explaining goods
and services to them

. monitoring customers' changing needs and competitor activity, and
reporting these developments to sales management

. quoting and negotiating prices and credit terms, and completing
contracts and recording orders

. arranging delivery of goods, installation of equipment and the provision

of services



. reporting to sales management on sales made and the marketability of
goods and services

. following up with clients to ensure satisfaction with goods and services
purchased, and resolving any problems arising

. preparing sales reports and maintaining and submitting records of

business expenses incurred

Occupations:
225411 Sales Representative (Industrial Products)
225412 Sales Representative (Medical and Pharmaceutical Products)
225499 Technical Sales Representatives nec

225499 TECHNICAL SALES REPRESENTATIVES NEC

This occupation group covers Technical Sales Representatives not elsewhere
classified.

Skill Level: 1

[25] The occupation of Sales Representative (NEC) is not included in
Appendix 6 and is therefore not a skilled occupation. The ANZSCO description for
a Sales Representative (NEC) (611399), and its associated Unit Group, is as
follows:

UNIT GROUP 6113 SALES REPRESENTATIVES

SALES REPRESENTATIVES represent companies to sell their goods and
business services to wholesale and retail establishments.

ICT and Technical Sales Representatives are excluded from this unit group. ICT
Sales Representatives are included in Unit Group 2252 ICT Sales
Professionals. Technical Sales Representatives are included in Unit Group 2254
Technical Sales Representatives.

Indicative Skill Level:

Most occupations in this unit group have a level of skill commensurate with the
qualifications and experience outlined below.

In Australia:
AQF Certificate Il or Il (ANZSCO Skill Level 4)

In New Zealand:
NZ Register Level 2 or 3 qualification (ANZSCO Skill Level 4)

At least one year of relevant experience may substitute for the formal
gualifications listed above. In some instances relevant experience and/or on-the-
job training may be required in addition to the formal qualification.

Tasks Include:

e promoting and selling their company's goods and services such as
building and plumbing supplies, business services, motor vehicle parts
and accessories, and personal and household goods

e acquiring and updating knowledge of employer's and competitors' goods
and services, and market conditions



e using directories and other sources to compile lists of prospective
business clients

e visiting clients and retail outlets to establish selling opportunities

e quoting prices and credit terms, recording orders and arranging
deliveries

e following up clients and ensuring satisfaction with goods and services
and resolving any problems

e monitoring clients' changing needs and competitor activity and reporting
on these developments to sales and marketing management

e preparing sales reports

e maintaining and submitting records of business expenses incurred

Occupations:

611311 Sales Representative (Building and Plumbing Supplies)
611312 Sales Representative (Business Services)

611313 Sales Representative (Motor Vehicle Parts and Accessories)
611314 Sales Representative (Personal and Household Goods)
611399 Sales Representatives nec

611399 SALES REPRESENTATIVES NEC

This occupation group covers Sales Representatives not elsewhere classified.
Skill Level: 4

Occupations in this group include:

Sales Representative (Jewellery and Watches)
Sales Representative (Musical Goods)
Sales Representative (Photographic Equipment and Supplies)

[26] It can be seen from the task lists for all three types of sales representatives
that they share common tasks. The Tribunal accepts that the appellant performs
the tasks in the task list for an ICT Sales Representative (which is virtually
identical to the task list for Technical Sales Representatives and contains all the
tasks of a Sales Representative, and more). Therefore, it is not necessary to
review those tasks one by one.

[27] The difference between the three types of sales representatives is in their
tittes (ICT, Technical, and general Sales Representatives) and in the lead
statements for each of their Unit Group descriptions.

[28] The Unit Group description for ICT Sales Professionals is that they manage
client accounts and represent companies in selling a range of computer hardware,
software and other ICT goods and services to industrial, business, professional
and other organisations. The specific descriptor for ICT Sales Representatives
(225213) is that they develop and convert sales opportunities into sales of
computer hardware, software and ICT services.



[29] The Unit Group description for Technical Sales Representatives is that they
represent companies in selling a range of industrial, medical and pharmaceutical
goods and services to industrial, business, professional and other establishments.

[30] The Unit Group description for Sales Representatives is that they represent
companies to sell their goods and business services to wholesale and retail
establishments. ICT and Technical Sales Representatives are expressly excluded
from this Unit Group.

[31] As already noted, it is clear from the evidence provided in the present case
that the appellant is a person who represents a company as a sales
representative. The question is whether her occupation is as an ICT or Technical
Sales Representative.

[32] The Unit Group description for ICT Sales Professionals has two
components; it sets out the nature of the goods and services to be sold and the
nature of the organisations to which the goods and services are marketed.
Essentially Immigration New Zealand determined that the appellant’s occupation
was neither of these because:

(@) the goods and services she sells cannot be classed as “computer
hardware, software, and other ICT goods and services”; and

(b)  the appellant sells the goods and services to retail establishments,
rather than to “industrial, business, professional and other
organisations” (in the case of ICT Sales Professionals) or to
“industrial, business, professional and other establishments” (in the
case of Technical Sales Representatives).

[33] Accordingly, the Tribunal’'s assessment as to whether the appellant is an
ICT Sales Representative will focus on first, whether the company she represents
sells goods and services which fit the descriptor, “a range of computer hardware,
software and other ICT goods and services”, and, second, on whether those
goods are sold to “industrial, business, professional and other organisations”.

Computer hardware, software and ICT goods and services

[34] The appellant listed the products she sells as: nationwide prepaid data
network linked to integrated EFTPOS and ABC Limited terminals; standalone
ABC Limited terminals; point of sale systems; mobile top-ups; mobile SIM cards;
phone cards; and prepaid phone, internet and electricity. Immigration New
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Zealand did not accept that these items constituted “computer hardware or
computer software as envisaged by the ANZSCO”. In short, it was not satisfied
that the appellant was selling “ICT” goods and services.

[35] The appellant’s counsel’s first submission is that the requirement for an ICT
Sales Representative to sell computer hardware, software and other ICT goods
and services does not mean that they must be selling goods and services related
to all three. The Tribunal agrees that not all three need to be sold. It also notes
that, by their very nature, ICT goods and services cannot exist in isolation from
hardware or software.

[36] The appellant's counsel offers a definition of ICT as follows (per
Christensson, P, ICT definition (4 January 2010) at http://techterms.com):

ICT refers to technologies that provide access to information through
telecommunications. It is similar to Information Technology (IT), but focuses
primarily on communication technology. This includes the Internet, wireless
networks, cell phones, and other communication mediums.

[37] ICT has also been described as a “diverse set of technological tools and
resources used to communicate, and to create, disseminate, store, and manage
information” (per Blurton, C, “New directions of ICT — use in education” at
http://www.unesco.org/education/educprog/lwf/dl/edict.pdf).

[38] Counsel contends that Immigration New Zealand’'s assessment of what
actually constitutes “ICT” is unduly narrow. It is submitted that point of sale
systems are integrated computer systems that connect the physical cash register
of a business with a number of other ancillary devices, including EFTPOS
machines, PC, and barcode scanners. Specific computer software is loaded on to
the relevant computer or EFTPOS terminal to allow a business to transfer
information about a product a customer is purchasing in the business’ electronic
sales record system, as well as communicating with the customer’'s bank to
transfer funds from their bank account to the business’ bank account via
broadband, wireless or dial-up internet connections. It is also submitted that a SIM
card is essentially a piece of computer hardware for a cellular phone and that
phone cards and mobile phone top-ups are products which enable telephone
users to communicate with others.

[39] The Tribunal agrees that these are ICT goods and services. It would add
that the appellant signing up private clients for broadband cannot be described as
anything but the sale of an ICT service. There is attraction in counsel’s
submission that Immigration New Zealand should not have found that the products
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sold by the appellant failed to constitute ICT goods and services simply because
they were “widely available, relatively inexpensive and purchased regularly by the
general population”.

[40] On the evidence before it, the Tribunal accepts that the goods and services
sold by the appellant can be classed as “ICT” goods and services.

To whom are the ICT goods and services marketed?

[41] The second reason for Immigration New Zealand declining the application
was because the appellant’'s company sold to wholesalers, retailers, and private
clients. Spreadsheets provided by the appellant reveal that the bulk of the
company’s customers are liquor stores, convenience stores and dairies. This was
confirmed by the appellant at her interview.

[42] The reference in the lead statement for the Unit Group ICT Sales
Professionals is that they sell to “industrial, business, professional and other
organisations”. Although it did not articulate it in exactly this way, Immigration
New Zealand’'s rationale for declining the application on this point was that,
because ANZSCO records that ICT Sales Professionals sell to “industrial,
business, professional and other organisations”, and because (general) Sales
Representatives sell to “wholesale and retail establishments”, ANZSCO does not
envisage that ICT Sales Representatives will sell ICT products to wholesalers and
retailers.

[43] The appellant's counsel takes issue with this interpretation which, it is
contended, would mean that a person selling computer hardware, software or
ICT goods and services to wholesalers or retailers cannot, by definition, be an
ICT Sales Representative, regardless of the degree and complexity of the
products being sold. Counsel submits that Immigration New Zealand’s
interpretation is based on an assumption that an ICT Sales Representative may
only sell computer hardware, software and ICT services to businesses in which the
use of those hardware, software or ICT services is the core function of the
business. Finally in this regard, counsel submits that, not only is there nothing in
ANZSCO or in immigration instructions to support this interpretation, but there is
also no logical reason for ANZSCO failing to anticipate that a company
manufacturing complex hardware or software might do so for wholesalers or
retailers.
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[44] Having considered these submissions, the Tribunal is not persuaded that
the lead statement for ICT Professionals is intended to include sales to
wholesalers and retailers. Selling ICT to “industrial, business, professional and
other organisations” requires that ICT Sales Professionals deal with organisations,
whether those organisations be in industry, business, a profession, or otherwise.
This does not necessarily mean, as counsel submits, that the use of the ICT goods
or services must be the core function of the organisation. The core function of
organisations as disparate as design companies and government agencies is not
the use of ICT goods or services themselves, but such organisations will have a
variety of ICT needs in order to operate. It is at those needs which the Unit Group
for ICT Sales Professionals is aimed.

[45] Significantly, the lead statement for Sales Representatives provides for the
sale of goods and business services to wholesale and retail businesses,
stipulating that “ICT and Technical Sales Representatives are excluded from this
unit group”. This express exclusion, combined with the fact that the lead
statement for ICT Sales Professionals refers only to organisations and does not
include wholesalers and retailers, clearly signals the ANZSCO's intention that ICT
Sales Representatives do not sell to wholesalers and retailers.

[46] It might be argued that dairies and convenience stores are “business
organisations” and, accordingly, bring themselves into the lead statement for ICT
Sales Professionals. However, while dairies and convenience stores are of course
“businesses”, they are clearly more correctly described as “retailers” than as
“business organisations”. It was contended by counsel in the present case that
Immigration New Zealand took into account the size of the businesses to which
the appellant sold (dairies, convenience and liquor stores being small operations),
whereas there is no provision to make such a distinction in the instructions or in
ANZSCO. The Tribunal does not consider that a distinction was made as to the
size of the company’s clients, simply as to their nature. They were correctly
characterised as retail businesses rather than organisations.

Is the appellant a Technical Sales Representative?

[47] As to whether the appellant’'s company sells goods and services which
might fit the Unit Group for Technical Sales Representative, that Unit Group
includes sales representatives for industrial, medical and pharmaceutical products.
Accordingly, while its lead statement requires sales to industrial, business,
professional and other establishments (and it might be argued that establishments
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are different from organisations), the appellant does not sell any of the requisite
goods and services. Her occupation does not substantially match that of a
Technical Sales Representative.

Conclusion on Immigration New Zealand decision

[48] The appellant is a sales representative. The prepay commodities,
broadband connections, point of sale systems (among other items) she sells for
her company are “ICT” goods and services. However, she does not sell to
industrial, business, professional and other organisations, as required by the lead
statement for ICT Sales Professionals.

[49] Because the appellant’'s present sales representative position does not
meet this second requirement of the lead statement, Immigration New Zealand
correctly determined that her occupation did not substantially match that of an ICT
Sales Representative. Nor did it match that of a Technical Sales Representative.
Immigration New Zealand therefore correctly declined the application.

Whether there are Special Circumstances

[50] The Tribunal has power pursuant to section 188(1)(f) of the Act to find,
where it agrees with the decision of Immigration New Zealand, that there are
special circumstances of an appellant that warrant consideration by the Minister of
Immigration of an exception to the residence instructions.

[51] Whether an appellant has special circumstances will depend on the
particular facts of each case. The Tribunal balances all relevant factors in each
case to determine whether the appellant's circumstances, when considered
cumulatively, are special.

[52] Special circumstances are “circumstances that are uncommon, not
commonplace, out of the ordinary, abnormal”; Rajan v Minister of Immigration
[2004] NZAR 615 (CA) at [24] per Glazebrook J.

New evidence relevant to special circumstances

[53] On 26 April 2017 the appellant’s counsel made available: a letter from the
appellant explaining her personal situation; a letter from the CEO of the appellant’s
employing company ABC Limited, AA (20 April 2016); an undated letter from the
chairwoman of ABC Limited’s largest client, DEF Inc in Christchurch, BB; copies of
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13 monthly payslips for the appellant; a copy of ABC Limited’s incentive scheme
run from July 2016 to April 2017; and photographs of the appellant tramping with
friends and at the beach surf club she has joined.

Personal and family circumstances

[54] The appellant has been living in New Zealand since August 2014. She
made one trip to China for three weeks, in 2016. She is the only child of her
parents who remain living in China and she is currently single. The appellant has
previously lived in China, Germany and Ireland and attained a Bachelor's degree
in 2008 in Ireland.

[55] The appellant is clearly a bold and independent individual. The CEO of her
company describes her as “reliable, energetic, professional and extremely
conscientious”. The chairman of the company’s largest client describes her as
“methodical, pleasant and very knowledgeable”. The appellant describes herself
as a “passionate and positive” personality who loves mountain climbing, surfing
and tramping. She says she is passionate about New Zealand.

Character, English language, health

[56] With her application, the appellant produced clear police certificates from
China (23 November 2015), Ireland (23 November 2015) and New Zealand
(4 February 2016). The Tribunal has obtained an updated clear New Zealand
police certificate (27 April 2017).

[57] The appellant also produced to Immigration New Zealand an International
English Language Testing System result (17 August 2013) with an overall band
score of 6.5. No doubt her English has improved further in the last four years
living and working in New Zealand.

[58] Immigration New Zealand was also satisfied that the appellant met health
requirements.

Qualifications and work experience

[59] The appellant was awarded a Bachelor of Arts in International Business and
Languages with Second Class Honours from the Dublin Institute of Technology in
Ireland in June 2008. Her qualification and the institution which conferred it are
both on Immigration New Zealand’'s Appendix 3 List of Qualifications Exempt from
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Assessment. Her degree is a New Zealand Qualifications Authority (NZQA)
Level 7 qualification.

[60] The appellant's work experience in China includes: junior marketing
researcher and interpreter from February 2009 to February 2011; marketing
specialist from April 2011 to May 2012; and proposal manager from July 2012 to
May 2014.

Current employment

[61] Arriving in New Zealand, the appellant worked for (the umbrella company
of) ABC Limited, as a customer care representative (from October 2014 to May
2015), as a provisioning administrator (from June to November 2015), and then as
a territory manager (from February 2016).

Settlement in and contribution to New Zealand

[62] The appellant’'s payslips for the year ending March 2016 show gross
taxable earnings of over $33,000 and do not reflect her increased salary as a
territory manager. Her gross taxable earnings for the year ending March 2017, on
the other hand, total over $77,000. In terms of salary, the appellant is making an
economic contribution to New Zealand.

[63] The Tribunal also notes that intended government changes to the Skilled
Migrant category will recognise that applicants paid at or above $73,299 per
annum may be assessed as being in skilled employment even though they are not
employed in ANZSCO skill level 1, 2 or 3 occupations.

[64] The CEO of ABC Limited, AA, writes that the appellant's background is a
real asset to the company which has many Chinese retail clients, including a large
buyers’ group (DEF Inc). AA states that the appellant’'s understanding of the
Chinese language and culture “cannot be understated”. Given that she is the only
territory manager with this background, he says that if she was unable to continue
in her role this would leave a large hole in the company’s sales activities.

[65] AA describes the appellant as particularly strong at developing “exceptional
customer relationships and improving our customer retention”. He notes that her
performance to date has been outstanding, with her sales targets exceeded. He
notes that the appellant has gained top ranking in the company’'s incentive
scheme, achieving her target with two months of the incentive still remaining.
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AA says the appellant leads from the front and will frequently close major sales
deals herself. She is able to think outside the square and can see opportunities to
overcome barriers and reach a conclusion, where other people might give up.
Consequently, she is well respected by her colleagues who look to her for
guidance and leadership.

[66] The chairman of DEF Inc, based in Christchurch, confirms that it is a
buyers’ group with approximately 100 member dairies and convenience stores
based in the South Island. The chairman notes that 98 per cent of the company’s
members are Chinese and that the appellant is the account manager from
ABC Limited for their group. As some of their members do not speak English well,
the appellant has proven to be “very effective in her dealings with our members
because of her understanding of the Mandarin language and her knowledge of
EFTPOS and point of sale”. The group members’ feedback about the appellant’s
follow-up and problem-solving is “very positive” and BB believes the appellant is a
real asset to her company.

Discussion of special circumstances

[67] The appellant’s desire to secure a better future for herself in New Zealand is
not unusual. However, there are a number of positive factors which distinguish
her circumstances from those of other aspiring migrants who have failed to meet
instructions.

[68] First, the Tribunal observes that the appellant failed to meet the
requirements of the Skilled Migrant category because her present role does not
meet a fundamental criterion of the ANZSCO description of an ICT Sales
Representative. Nonetheless, she is certainly a highly effective sales
representative, valued by her company for her exceptional performance and for
her ability to speak Mandarin to the company’s significant number of Chinese
clientele.

[69] Further, the appellant’'s stable employment history in New Zealand and her
present salary of over $77,000 clearly shows that she is able to support herself
and make a contribution to New Zealand. At 33 years of age, she has ample
opportunity to continue to contribute in this way.

[70] Finally, while the appellant has lived in New Zealand for only a short period,
almost three years, in that time she has been able to transfer her qualifications
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and experience into a valuable contribution to her employer. She has also
embraced the New Zealand outdoor lifestyle within that time, with passion.

[71] Considered cumulatively, the Tribunal finds that the appellant’s
circumstances are special and warrant consideration by the Minister of
Immigration as an exception to Government residence instructions.

DETERMINATION

[72] This appeal is determined pursuant to section 188(1)(f) of the Immigration
Act 2009. The Tribunal confirms the decision of Immigration New Zealand as
correct in terms of the applicable residence instructions but considers there are
special circumstances of this appellant that warrant consideration by the Minister
of Immigration as an exception to those instructions.

Order as to Depersonalised Research Copy

[73] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the
Tribunal orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant's name and any particulars likely to
lead to the identification of the appellant.

A M Clayton
Member

[On 6 July 2017, the Minister determined to grant residence to the appellant as an
exception to instructions.]

Certified to be the Research
Copy released for publication

A M Clayton
Member
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