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RESIDENCE DECISION

[1] The appellant is a 39-year-old citizen of Nigeria whose application for
residence under the Family (Partnership) category was declined by Immigration
New Zealand.

THE ISSUE

[2] Having been previously convicted of using a false passport to enter New
Zealand and obtain visas, and having been removed from New Zealand in 2004,
the appellant did not meet the good character requirement of residence
instructions. Immigration New Zealand did not consider that his circumstances
warranted a character waiver.

[3] The principal issue for the Tribunal is whether Immigration New Zealand’s
character waiver assessment was conducted fairly.

[4] For the reasons which follow, the Tribunal finds that Immigration New
Zealand failed in its character waiver assessment to give due weight to the
interests of the appellant’s wife and four children, all New Zealand citizens, and
gave undue weight to the reasons it found the appellant was not of good character
in the first place. These failings amount to procedural unfairness. The application
is returned to Immigration New Zealand for reassessment.



BACKGROUND

[5] The appellant entered New Zealand in September 2000, when he was
23 years old. He did so on a false South African passport in a false name. He
used the same false identity to obtain a visa on arrival and a subsequent visa.

[6] In May 2001 the appellant married a New Zealand-born citizen. A few days
after their marriage, it appears that the appellant told his wife about his false
identity and passport. They agreed to apply to have his name changed on the
marriage certificate. Evidently this brought him to the attention of Immigration New
Zealand.

[7] Immigration New Zealand was aware that the appellant had previously used
a false passport when, in May 2003, it granted him a three-month work visa by
way of a special direction. Subsequently, it granted him a six-month work visa by
virtue of section 35A of the Immigration Act 2009.

[8] Immigration New Zealand did not grant the appellant any further visas and
he became unlawfully in New Zealand after 12 March 2004. On 12 November
2004, Immigration New Zealand served him with a removal order under the
Immigration Act 1987. This earlier Immigration Act stipulated that a removal order
expires 10 years after a person is removed from New Zealand.

[9] In the meantime, the appellant was criminally charged with using a
document for pecuniary advantage on three occasions (using a false passport to
enter New Zealand and obtaining two visas). In [...] he was convicted and
sentenced to 16 months’ imprisonment.

[10] On or about 16 August 2005 the appellant was released from custody and
deported to Nigeria.

[11] Shortly after, the appellant’s wife and the couple’s two young children left
New Zealand. It is not clear whether they visited Nigeria at that point, but the wife
gave birth to the couple’s third child in Australia in [...] 2006. (The Tribunal
understands that the wife’s parents were by then living in Australia.) She and the
children returned to New Zealand in January 2007 and departed again in October
2007, when they travelled to Nigeria.

[12] The appellant’'s wife and children have not returned to New Zealand since
2007. They have lived in Nigeria with the appellant, although it is understood they
have made another four trips to Australia, the most lengthy being between



February 2012 and May 2014. |In [...] 2012, the wife gave birth to twins in
Australia, one being stillborn.

[13] In December 2014 the appellant tendered a residence application but this
failed lodgement requirements because it did not contain an Australian police
certificate for his wife. This document was lodged in the next residence
application he made, which Immigration New Zealand accepted for consideration
on 20 April 2015.

[14] The appellant’s residence application was supported by submissions from
his counsel (14 February 2015) and numerous photographs, letters and
documents setting out the appellant’s relationship with his wife, their life in Nigeria
with their four children, and their separations. In particular, a letter from the
appellant's wife (28 October 2014) described the history of the couple’s
relationship, the difficulties the family had living in Nigeria, the trips she had made
back to Australia when one of her daughters had malaria, another when the wife
herself had malaria and typhoid, and when she gave birth on two occasions.
There were also numerous letters of support from the appellant’s wife’s family,
namely her parents in Australia and her siblings in New Zealand.

[15] On 29 June 2016 the appellant’s counsel wrote to Immigration New Zealand
again, with more information about the family and country information highlighting
the risks to their safety in Nigeria. Counsel also lodged another letter from the
appellant'’s wife (7 June 2016) which set out her ongoing concerns about the
children living in Nigeria.

[16] On 13 August 2016 Immigration New Zealand wrote to the appellant. It
recorded that he had been convicted on charges of passport and immigration
fraud and had been removed from New Zealand. It also recorded that he had
conceded that there was a character issue. It made a finding that he was not of
good character and invited him to make submissions in support of a character
waiver.

[17] On 19 August 2016 the appellant’s counsel replied, noting that submissions
in regard to a character waiver had been made in the initial covering letter of
14 April 2015. Counsel noted, among other things, that the appellant’s only
offending had occurred 16 years previously, that the appellant’s wife and children
had the right to live in New Zealand, and that it was the family’s wish to remain
together. He also referred to the wife’s letter sent under cover of his 29 June 2016
response.



[18] On 14 September 2016 the appellant’s counsel wrote to Immigration New
Zealand again, this time advising that the appellant's wife had been diagnosed
with a benign fibro-adenoma which, while not life-threatening, had caused her
significant pain. She was unable to get adequate treatment for this in Nigeria but
did not wish to leave the appellant or her children and travel to New Zealand.
Medical evidence was lodged in support.

[19] On 22 December 2016 Immigration New Zealand undertook a character
waiver assessment. It noted that the appellant had pleaded guilty to three charges
relating to the false use of a passport and recorded the reasons he had given for
leaving Nigeria as a young man. It was noted that the appellant's wife and
children, all New Zealand citizens, had moved to Nigeria in order to keep the
family unit together. As to the appellant’'s emotional and physical tie to New
Zealand, it was noted that it was his and his wife’s intention to return to New
Zealand to raise their family here. In regard to the appellant's potential
contribution to New Zealand, it was recorded that he had previously worked in a
small business and had trained as a pastor in Nigeria. The country information
submitted was acknowledged, as was the appellant’s wife’s letter (7 June 2016)
and the evidence of her medical situation.

[20] Immigration New Zealand then made a list of positive and negative factors
with regard to granting a character waiver. The positive factors were listed as: the
appellant had declared his convictions in his application; he was married to a New
Zealand citizen with four New Zealand-citizen children; he had committed the
offence over 15 years ago and had not reoffended; he claimed that he and his
family were at risk due to the general lack of security in Nigeria and because of
their Christian beliefs, and that they were living in relative hardship; and that the
appellant’s wife was now suffering ill-health.

[21] Negative factors were listed as: the appellant had entered New Zealand on
a forged South African passport; he sought to deliberately deceive Immigration
New Zealand and obtain entry to New Zealand; he continued to use his false
identity in a further application to Immigration New Zealand; he was sentenced to
16 months’ imprisonment after pleading guilty to three charges relating to the false
South African passport; he was consequently deported from New Zealand; and he
had not provided any evidence as to his potential contribution to New Zealand.

[22] In its overall assessment, the immigration officer noted that “this is a very
difficult waiver assessment” as, on one hand, there was a serious offence



undermining the immigration process and, on the other, there was a New Zealand
citizen who wished to return to New Zealand with her husband of many years.

[23] Acknowledging the claim of a safety risk in Nigeria the officer noted that,
without specific information as to how the appellant’s family was affected directly
by this alleged risk, this factor was unable to be given much weight. While the
appellant’'s wife did not wish to travel to New Zealand for medical treatment
without her husband, it was noted that the family had lived apart for over two years
from February 2012 to May 2014. Therefore, there did not appear to be anything
preventing her travelling to New Zealand for treatment and then returning to
Nigeria. It was noted that the appellant’s wife had a family link to New Zealand,
declaring that nearly all her immediate family reside here, but she had not visited
New Zealand since 2007. In addition, the appellant had not provided any
evidence of potential contribution. It was concluded that the submissions provided
tended to:

.. revolve around the difficult situation that [the appellant’s family] are currently
living in and how this would not be the situation if they were residing in New
Zealand. In my opinion this of itself is not sufficiently compelling to warrant waiving
the good character requirement.

Immigration New Zealand Decision

[24] On 20 January 2017 Immigration New Zealand declined the appellant’s
application on the basis that he did not meet the good character requirement and
had not been granted a character waiver. The character waiver assessment was
attached.

STATUTORY GROUNDS

[25] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

4) The grounds for an appeal under this section are that—

(a) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.



[26] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’s Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’S CASE

[27] On 20 February 2017 the appellant lodged this appeal on both grounds
under section 187(4) of the Act.

[28] Lodged in support of the appeal is a 28-page submission from the
appellant’s counsel, together with:

(&) a selection of photographs of the appellant and his family in Nigeria;
a letter from the children’s school in Nigeria stating that the children
had been at the school since 2014 and frequently had days off
because of illness (undated); a letter from the appellant’s family
doctor in Nigeria (15 March 2017); and photographs of the
appellant’s living situation in Nigeria and of the appellant’s young
nephew’s recent funeral,

(b)  aletter from a pastor/director of a community outreach programme in
New Zealand (2 March 2017) setting out his relationship with the
appellant since they had met approximately 17 years earlier when
the appellant started attending his church; examples of
correspondence between the appellant and the pastor; a letter from
another gentleman associated with the church the appellant attended
in New Zealand (11 March 2017) noting that the appellant was a
volunteer leader in the youth ministry; the appellant’s Diploma in
Theology conferred by a bible college in Nigeria in June 2016; and a
letter from the appellant's pastor at his church in Nigeria
(15 February 2017) stating that he is working as a youth pastor;

(c) country information from the US Department of State concerning the
security situation in Nigeria, including [...] where the appellant’s
family lives; and

(d) letters from the appellant, his wife, their three eldest children, and
from the wife’s parents in Australia.



ASSESSMENT

[29] The Tribunal has considered the submissions and documents provided on
appeal and the file in relation to the appellant’s residence application which has
been provided by Immigration New Zealand.

[30] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.

Whether the Decline Decision was Correct

[31] The appellant made his application on 20 April 2015. Immigration New
Zealand declined it on the basis that his circumstances were not compelling
enough to grant a character waiver.

[32] Section 15 of the Immigration Act 2009 provides that no visa, entry
permission or visa waiver may apply to a person who has at any time been
removed or deported from New Zealand. However, section 15(3)(b) states that
this does not apply to a person who was subject to a removal order under
section 54 of the former Act, if the removal order has expired. The removal order
relating to the appellant expired 10 years after he was deported from New
Zealand, that is, in August 2015.

[33] Even though the appellant’s removal order has expired, he remains an
applicant who would not normally be granted a residence class visa unless
granted a character waiver, because the following provisions of A5.25 apply:

A5.25 Applicants normally ineligible for a residence class visa unless
granted a character waiver

Applicants who will not normally be granted a residence class visa, unless granted
a character waiver (see A5.25.1(b) below), include any person who has been:

a. convicted at any time of any offence against the immigration, citizenship or
passport laws of any country; or

C. convicted at any time of any offence involving dishonesty; or

e. convicted at any time of any offence for which they were sentenced to a
term of imprisonment (whether the sentence was of immediate effect or
was deferred or was suspended in whole or in part); or



[34] When the appellant submitted his application, he conceded that he did not
meet the good character requirement because of his convictions and the fact that
he had, in the course of applying for a New Zealand visa, provided false
information.

in the course of applying for a New Zealand visa (or a permit under the
Immigration Act 1987), has made any statement or provided any
information, evidence or submission that was false, misleading or forged,
or withheld material information; or

Effective 30/03/2015

The only way his application could be successful was if he was

granted a character waiver.

Character waiver assessment

[35] Immigration New Zealand must conduct character waiver assessments in

terms of A5.25.1:

A5.25.1 Action

a.

An immigration officer must not automatically decline residence class visa
applications on character grounds.

An immigration officer must consider the surrounding circumstances of the
application to decide whether or not they are compelling enough to justify
waiving the good character requirement. The circumstances include but
are not limited to the following factors as appropriate:

i. if applicable, the seriousness of the offence (generally indicated by
the term of imprisonment or size of the fine);

ii. whether there is more than one offence;

iii. if applicable, the significance of the false, misleading or forged
information provided, or information withheld, and whether the
applicant is able to supply a reasonable and credible explanation

or other evidence indicating that in supplying or withholding such
information they did not intend to deceive INZ;

iv. how long ago the relevant event occurred,;

V. whether the applicant has any immediate family lawfully and
permanently in New Zealand,;

Vi. whether the applicant has some strong emotional or physical tie to
New Zealand,;

Vii. whether the applicant's potential contribution to New Zealand will
be significant.

Officers must make a decision only after they have considered all relevant
factors, including (if applicable):

i. any advice from the National Office of INZ; and



ii. compliance with fairness and natural justice requirements (see
Al).

e. Officers must record:

i. their consideration of the surrounding circumstances, (see
paragraph (b) above), noting all factors taken into account;, and

il the reasons for their decision to waive or decline to waive the good
character requirements.

Any decision to waive the good character requirements must be made by an
immigration officer with Schedule 1-3 delegations.

Effective 30/03/2015

[36] The immigration officer conducting the character waiver assessment
commented that it was a “very difficult” assessment because of the very serious
offence on one hand and the fact that there was a New Zealand citizen who
wished to return to New Zealand with her husband of many years on the other.
Understandably, the case officer found it helpful to set out positive and negative
factors. However, the way in which those factors were framed meant that proper
consideration was not given to the factors themselves or, ultimately, their
respective weight.

[37] Looking first at the negative factors listed by Immigration New Zealand
(see [21] above), five of the six factors listed are essentially restatements of the
appellant’s offending and its consequences. Clearly, entering New Zealand on a
forged passport and obtaining visas in a false identity constitute an extremely
serious affront to New Zealand’s immigration system. The appellant gave various
reasons to Immigration New Zealand as to why he had, at the age of 23, travelled
to New Zealand with false documentation. However, at no time in the five years
that he lived in New Zealand did he make an application for refugee status.
Coming to New Zealand on false documentation cannot be put down to anything
other than opportunism on his part.

[38] Nonetheless, some of the consequences of the appellant’s fraudulent
offending, treated as factors militating against a character waiver, could in fact be
viewed as supporting the grant of a waiver. Not only have there been severe
consequences on the appellant himself, but also on his wife and children. First, it
was the appellant and his wife who essentially alerted Immigration New Zealand to
his false identity. Criminal charges were eventually laid. The sentence of
16 months’ imprisonment was by no means a light penalty. Further, as soon as
the appellant was due for release after nine months in custody, he was deported
from New Zealand and banned from re-entering for 10 years. This entailed further
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separation from his family. The appellant and his family then “sat out” the decade-
long period of prohibition on the appellant’s re-entry. When 10 years had elapsed,
the appellant made a further residence application. In the interim, he and his wife
and children have had to endure a number of separations, the longest appearing
to be for two years between 2012 and 2014 when his wife went to Australia to be
with her parents while she gave birth to twins, one of whom was stillborn.

[39] Even the appellant’s parents-in-law have been affected, financially, as they
have had to pay for the trips made by their daughter and grandchildren between
Nigeria and Australia when these have been required. It appears that the
parents-in-law have also paid the $12,000 required by Immigration New Zealand
to reimburse the appellant’s deportation costs.

[40] The point here is that the consequences on the appellant’'s New Zealand-
citizen wife and children, arising from his dishonesty almost 17 years previously,
have been ongoing and far-reaching. These consequences on his family should
have been weighed by Immigration New Zealand as one of the most significant
factors in support of a character waiver.

[41] Itis acknowledged that Immigration New Zealand recorded the fact that the
appellant's wife and children are New Zealand citizens as a positive factor,
although it did so baldly. As well as the consequences of the appellant’s ban from
New Zealand on them for more than 10 years, there was no consideration given to
such factors as the wife having been born and lived all her life in New Zealand,
until she left in 2007 to join her husband, and the fact that she comes from a [...]
family, with her parents in Australia and her siblings in New Zealand. Nor was it
adequately explained why the wife and children, being Christian and clearly not
Nigerian, were at no more risk of harm “than other people of similar circumstances
in Nigeria”.

[42] Indeed, Immigration New Zealand failed to take into account all the relevant
information it had been given in regard to the appellant’s family. No mention is
made in the waiver assessment of the wife’s letter (28 October 2014) which was
lodged with the appellant’s application. This gives the most comprehensive
explanation of her relationship with the appellant and how the family has had to
cope since the appellant was removed in 2005. Her parents’ letters, also lodged
with the application, confirm that the wife and children have stayed with them in
Australia on four or five occasions over the 12 years since the appellant’s removal.
When Immigration New Zealand observed that, despite the wife’s claimed family
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links to New Zealand, she had not returned here since 2007, it clearly failed to
take into consideration that her parents lived in Australia.

[43] Immigration New Zealand gave insufficient weight to the fact that the
appellant’s wife had made every effort to keep the family together. This remains
the situation all these years later. A closer consideration of the wife’s and
children’s movements over the 12 years since the appellant was removed would
have revealed that, against the odds, they have lived in Nigeria with their
husband/father whenever possible. However, the family’s ability to live together
there has been interrupted by a number of compelling reasons for their return to
Australia. Examples include one of the couple’s eldest daughters having malaria
and the wife having to take her back to Australia after “she almost died” (which is
explained in the wife’s first letter) and the wife’s return for the birth of her further
three children (one of whom was stillborn). Letters from the children (also not
mentioned in the waiver assessment) reveal how unhappy they were when they
were not with their father, presumably when they had been staying in Australia for
extended periods.

[44] Immigration New Zealand acknowledged the country information presented
about Nigeria but, as observed above, determined that the appellant’s family was
in no more danger than anyone else in a “similar situation” in Nigeria. The
conclusion it reached (see [23] above), that the family was living in a difficult
situation which was different from how they would be living if they were residing in
New Zealand, inadequately characterises the situation of the appellant’s family.
Framed in that way, it is not surprising that the family’s circumstances were found
to be insufficiently compelling. Immigration New Zealand failed to address the
difficulties the appellant’s wife and children have had maintaining their stay in the
appellant’'s home country with him, coping only by returning to Australia on a
number of occasions. In its reassessment it should take into account the
appellant’s wife’s previous statements and invite her to provide any further
relevant information.

[45] Immigration New Zealand’s conclusion meant that, in turn, very little weight
was given to the best interests of the appellant’s four children who are New
Zealand citizens. Instruction A5.25.1.b stipulates that, while the factors listed are
ones that must be included in any character waiver assessment, an assessment is
not limited to those factors. In this case, given that the New Zealand-citizen
children are currently living in a country as poor and insecure as Nigeria,
Immigration New Zealand needed squarely to consider their best interests. It
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should also have, in accordance with established jurisprudence in this country,
given those best interests primary consideration.

Conclusion as to correctness

[46] This character waiver assessment needed to weigh the seriousness of the
appellant’s offending, which enabled his entry and further stay in New Zealand
almost 17 years ago, against the fact that the appellant and his wife have
remained married for 16 years and have four children. Over those years, the
appellant, his wife and children have experienced ongoing uncertainty and lengthy
separations as they have struggled to live full-time in Nigeria.

[47] The Tribunal finds that Immigration New Zealand’'s decline decision was
incorrect because it relied on a character waiver assessment where relevant
positive factors were not taken into account or given due weight, which constitutes
procedural unfairness. The character waiver must be the subject of a new
assessment.

DETERMINATION

[48] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable residence instructions.
However, the Tribunal is not satisfied the appellant would, but for that incorrect
assessment, have been entitled in terms of those instructions to the immediate
grant of a visa.

[49] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment by Immigration
New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.

Directions

[50] It should be noted that, while these directions must be followed by
Immigration New Zealand, they are not intended to be exhaustive. There may be
investigations of other aspects of the application which remain to be completed or
which require updating.
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1. The application is to be reassessed by an immigration officer with no
previous association with the application in accordance with the
residence instructions effective at the date the application was made.
The appellant is not required to pay any further lodgement fee.

2. Immigration New Zealand shall consider all the evidence with which it
has been provided already and the further information presented on
appeal. It shall invite the appellant and his wife to give a clear
chronology of the time each of them has spent in Nigeria and in
Australia and the reasons for each trip to Australia by the wife and
children. It shall also invite them to submit any further evidence they
wish to have considered in support of the appellant’s request for a
character waiver.

3. Immigration New Zealand shall then undertake a character waiver
assessment in accordance with the instructions at A5.25.1 and the
fairness provisions at A1.5. It shall give proper consideration to all the
surrounding circumstances relevant to this application, in particular the
ongoing consequences for the appellant’s wife and children if a waiver
is not granted. It will then decide, with reasons, whether or not the
circumstances of the appellant, his wife and their children are
compelling enough to justify waiving the good character requirement.

[51] The appeal is allowed in the above terms. The appellant is to understand
that the reassessment of his application does not guarantee a successful
outcome.

Order as to Depersonalised Research Copy

[52] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the
Tribunal orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant's name and any particulars likely to
lead to the identification of the appellant, his wife and their children.

A M Clayton
Member

Certified to be the Research
Copy released for publication.

A M Clayton
Member




