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RESIDENCE DECISION

[1] The appellant is a 34-year-old citizen of Jordan whose application for
residence under the Skilled Migrant category was declined by Immigration New
Zealand. The appellant’s 34-year-old wife and two children, aged 3 and 5 years,
are not included in the application.

THE ISSUE

[2] Immigration New Zealand declined the appellant’s residence application
because it was not satisfied that his employer had good workplace practices,
including a history of compliance with employment laws, as the employer had
underpaid the appellant’s salary for a period of six months.

[3] The principal issue for the Tribunal is whether Immigration New Zealand
properly considered the evidence and whether it was correct to find that the
appellant's employer did not have a history of compliance with New Zealand’s
employment laws. For the reasons that follow, the Tribunal finds that Immigration
New Zealand did not properly consider the evidence or whether the employer had
a history of compliance. Therefore, the Tribunal cancels the decision and returns
it to Immigration New Zealand for a correct assessment.



BACKGROUND

[4]  The appellant arrived in New Zealand in October 2013 as the holder of a
work visa. On 23 June 2016, he made his application for residence. He claimed
155 points, which included 60 points for points for skilled employment of 12
months or more. He considered that his employment as a barber/hairdresser
substantially matched the Australian and New Zealand Standard Classification of
Occupations (ANZSCO) description of the occupation of a Hairdresser. In support
of his application, he produced a copy of his individual employment agreement
(dated September 2015) which stated he was employed for 42 hours per week
and was paid an hourly rate of $19. In June 2016, the appellant’s hourly rate was
increased to $21 per hour, and in May 2017, his employment agreement was
varied so that he was paid an annual salary of $58,037.72, rather than an hourly
rate.

Assessment of Application

[5] In August 2016, Immigration New Zealand began assessing the application.
It requested information about the appellant's employment, including the
appellant’s payslips and bank statements, Inland Revenue Department (IRD)
Summary of Earnings, the employing company’s bank statements and the IRD
Employer Monthly Schedules. These documents were provided in September
2016 and February 2017.

Lack of Compliance with New Zealand’s Immigration and Employment Laws

[6] On 2 May 2017, Immigration New Zealand wrote to the appellant’'s newly-
appointed counsel raising concerns about the application. It considered that the
appellant’s employing company did not have good workplace practices, including a
history of compliance with all immigration and employment laws, because it had
not paid the appellant the remuneration set out in his employment agreement.
From 7 January 2016 to 16 June 2016, the appellant had been paid at a rate of
$18.15 per hour, whereas the employment agreement stipulated that he was to be
paid at $19 per hour.

[7] As a result, it appeared that the appellant was not entitled to points for
skilled employment. Without those points, the appellant’s application would not
meet the minimum selection criteria of the Skilled Migrant category.



Response to Concerns

[8] On 15 May 2017, counsel wrote to Immigration New Zealand. He agreed
that the appellant had been underpaid from January to June 2016. Counsel had
raised the matter with the appellant and the employer, who, until then, were both
unaware of the underpayment. In a letter dated 10 May 2017, the company’s
accountant took responsibility for the mistake. Because other employees had
been paid an hourly rate of $18.15, he had not checked the appellant’s
employment agreement and had incorrectly assumed the appellant was to be paid
at the same rate. As soon as the accountant became aware of his mistake, he
calculated and paid the arrears to the appellant on 8 May 2017, and had included
the outstanding PAYE in the company’s latest Employer Monthly Schedule. He
ended his letter by saying, “we hope that the problem been solved after we fixed
the old accountant mistake”.

[9] Counsel submitted that the underpayment was not intentional but an error.
It had occurred during the management of the payroll by a third party and had
been promptly investigated and rectified. To ensure the mistake would not happen
in the future, the appellant's employment agreement had been amended so that
he would be paid an annual salary. At $58,032.72, his salary was well above
market rates for the occupation.

Immigration New Zealand Decision

[10] On 13 August 2017, Immigration New Zealand declined the appellant’s
residence application because it was not satisfied that his employer had good
workplace practices, including a history of compliance with all immigration and
employment laws. From January to June 2016, the employing company had failed
to pay the appellant’s salary at the rate stipulated in his employment agreement.
The company accountant had not begun working with the company at that time, so
he could not have been responsible for the underpayment. Because the
appellant’s rate of pay was changed in June 2016, it was not clear who knew what,
and the assertions that the appellant and his employer had not known about the
discrepancy were not credible.

[11] Without points for skilled employment, the appellant’s application did not
meet the minimum selection criteria for the Skilled Migrant category.



STATUTORY GROUNDS

[12] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

4) The grounds for an appeal under this section are that—

(a) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[13] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’s Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’S CASE

[14] On 20 June 2017, the appellant lodged this appeal on both grounds in
section 187(4) of the Act.

[15] In support of the appeal, counsel makes submissions (27 July 2017). He
submits that Immigration New Zealand’s decision was incorrect. There were no
inconsistencies in the evidence from the accountant or the employer. It was the
company’s previous accountant who had made the mistake in the original
calculation of pay. When the current accountant began, he assumed that the
appellant’s rate of pay remained the same as it was before he began managing
the payroll. While he was not responsible for the original underpayment, he took
full responsibility for not identifying and rectifying the error any sooner.

[16] Counsel also submits that when determining whether the employer has a
history of compliance, Immigration New Zealand should have examined a number
of relevant factors, as set out in previous Tribunal decisions, which it failed to do.
In this case, the breach did not amount to a failure to demonstrate a history of
compliance because the breach was inadvertent, relatively minor, and easily and
quickly remedied.



ASSESSMENT

[17] The Tribunal has considered the documents provided on appeal and the file
in relation to the appellant’s residence application, which has been provided by
Immigration New Zealand. An assessment as to whether the Immigration New
Zealand decision to decline the appellant’s application was correct in terms of the
applicable residence instructions is set out below.

Whether the Decision is Correct

[18] The application was made on 23 June 2016 and the relevant criteria are
those in residence instructions as at that time. Immigration New Zealand declined
the application because it found that the appellant’'s employer did not establish that
he had complied with New Zealand’'s employment and immigration laws.

[19] Paragraph SM7.20 of instructions provides that employers wishing to
employ non-New Zealand citizens or residents must comply with all employment
and immigration laws in force in New Zealand. To qualify for points, an applicant’s
skilled employment must be with an employer who has good workplace practices,
including a history of compliance with employment laws:

SM7.20 Requirements for employers

a. All employers wishing to employ non-New Zealand citizens or residents
must comply with all relevant employment and immigration law in force in
New Zealand. Compliance with relevant New Zealand employment and
immigration law includes, but is not limited to:

b. To qualify for points, skilled employment must be with an employer who
has good workplace practices, including a history of compliance with all
immigration and employment laws such as the Immigration Act, the
Accident Compensation Act 2001, the Minimum Wage Act, the Health and
Safety in Employment Act, the Employment Relations Act and the Holidays
Act.

C. Current employment or an offer of employment does not qualify for points if
it is not compliant with all relevant immigration and employment laws in
force in New Zealand or if INZ considers that the employment of the
applicant creates unacceptable risks to the integrity of New Zealand's
immigration or employment laws, policies or instructions.

Effective 7/12/2015

[20] Instructions also require all Immigration New Zealand decisions to be made
fairly and in compliance with the requirements of natural justice. Paragraph A1.5
outlines the factors to be taken into account when assessing whether or not a
decision was fairly reached:



A1.5 Fairness

a. Whether a decision is fair or not depends on such factors as:
. whether an application is given proper consideration;
. whether the applicant is informed of information that might harm

their case (often referred to as potentially prejudicial information);

. whether the applicant is given a reasonable opportunity to respond
to harmful information;

. whether appropriate reasons are given for declining an application;

. whether all known relevant information is considered.

Effective 29/11/2010

[21] The issue in the appellant’s case was whether his employer had a history of
compliance with employment law given that it had underpaid his salary for about
five months by 85 cents an hour.

Failure to properly consider the accountant’s letter

[22] In its decision, Immigration New Zealand considered there were
inconsistencies in the evidence, including the accountant’s evidence. When the
accountant stated that he took responsibility for the mistake, Immigration New
Zealand took it to mean that he had taken responsibility for the original
underpayment. Immigration New Zealand found this to be inconsistent because
the accountant did not begin working for the company until October 2016.

[23] In drawing that conclusion, Immigration New Zealand did not properly
consider the contents of the accountant’s letter. It was apparent from his
reference to the “old accountant mistake”, that the company’s previous accountant
was responsible for the initial underpayment. When the letter is read in its entirety,
it was obvious, as counsel submits, that the accountant was not taking
responsibility for the initial underpayment but rather, for not identifying and
rectifying the mistake any earlier.

[24] Immigration New Zealand also found that it was not credible that the
employer did not know about the underpayment to the appellant. If the employer
had been responsible for payroll management before the current accountant
began working for the company, then this argument might have had some force.
However, the evidence indicated the underpayment was the previous accountant’s
responsibility, meaning that it was possible the employer was not aware of the



underpayment. Immigration New Zealand failed to consider the previous
accountant’s role in the original underpayment.

Failure to properly consider whether the employer had a history of compliance

[25] Immigration New Zealand found that the employer did not have a history of
compliance with employment law because it had breached its obligations under
the employment agreement by paying the appellant 85 cents less per hour than he
should have been. The argument could be made that any previous breach of
employment or immigration laws could amount to a history of non-compliance.

[26] However, as counsel submits, it is unlikely that such an absolute
interpretation of the instructions was intended, because this would permanently
rule out any employer who had not complied with any relevant employment or
immigration laws, no matter how trivial, unintentional or historical the non-
compliance had been. Instead, as the Tribunal has previously stated, to determine
whether any non-compliance amounted to “not having a history of compliance”, a
number of factors should be examined, including, the reasons behind any non-
compliance and the seriousness of it, whether other employment law requirements
had been breached, whether or not the non-compliance had been rectified, and
the effect of the non-compliance on the appellant or other employees (see HD
(Skilled Migrant) [2015] NZIPT 202764, at [37]).

[27] The Tribunal finds that Immigration New Zealand took little cognisance of
those factors in its decision. By suggesting that the appellant and employer were
likely to have known about the underpayment, Immigration New Zealand raised
doubts about whether it was inadvertent, which implies that the underpayment
may have been intentional. However, even if it is not entirely clear how it
happened, the evidence points less to a deliberate underpayment than an
unfortunate mistake. The Tribunal notes that the lower rate of pay did not suggest
that the employer was attempting to circumvent the minimum statutory
requirements, because the rate at which the appellant was paid was higher than
the minimum hourly rate.

[28] Further, Immigration New Zealand failed to properly consider the fact that
the underpayment was rectified almost immediately. Immigration New Zealand
notified the appellant of the mistake on 2 May 2017. Six days later, the appellant
received the difference between what he was paid and what he was entitled to
receive, and the additional PAYE was included in the subsequent Employer
Monthly Schedule. In addition, to avoid any future misunderstanding about his



hourly rate, the appellant’'s employment agreement was varied so that he was paid
a weekly salary.

[29] The Tribunal does not consider that the mistake was a serious one.
However, the cumulative effect of being underpaid by 85 cents per hour for five
months meant that the appellant was underpaid by almost $1,000 over that period,
meaning that the breach was not as trivial as counsel suggests. Nevertheless,
when weighed against the other considerations, this on its own was not sufficient
to find that the employer had not demonstrated a history of compliance. The
Tribunal notes the breach had little effect on the appellant, as he appeared to have
been unaware of the underpayment.

[30] For the above reasons, the Tribunal considers that Immigration New
Zealand’s assessment of whether the employer had a history of compliance was
flawed.

Other submissions

[31] Counsel makes further submissions that the Tribunal addresses for the
sake of completeness. According to counsel, the employer’s obligation to pay the
appellant at the correct hourly rate is not non-compliance with employment law.
Rather, it is a matter of contract law, as the obligation to pay wages is founded on
the employment agreement. Therefore, counsel contends Immigration New
Zealand was wrong to raise the issue as a breach of employment law.

[32] This approach is incorrect. In particular, section 161 of the Employment
Relations Act 2000 (ERA) gives the Employment Relations Authority exclusive
jurisdiction to make determinations about employment relationship problems
generally, including determining disputes about the interpretation, application, or
operation of an employment agreement (section 161(1)(a)) and matters related to
a breach of an employment agreement (section 161(1)(b)). It follows then that,
while disputes about an employment agreement may relate to contractual issues,
they are also considered to be matters of employment law.

[33] Counsel suggests that matters relating to the employment agreement can
be considered by Immigration New Zealand only when aspects of the agreement
pose an unacceptable risk to the integrity of New Zealand’s employment laws.
Leaving aside the fact that this approach is effectively negated by the broad
approach taken in section 161 of the ERA, the Tribunal observes that it would be
bordering on farcical if Immigration New Zealand were restricted to examining an



employer’s compliance with the terms of an employment agreement only when the
integrity of New Zealand’s employment laws was at issue, when it could examine
any other aspect of an applicant's employment as long as it was covered by a
relevant statute.

[34] Citing Residence Appeal 16350 (29 January 2010) at [69], counsel
suggests that the threshold for finding non-compliance with employment law
should be “deliberately breaching good employment practices”. The Tribunal
considers that in Residence Appeal 16350, the Residence Review Board (the
predecessor to the Tribunal) was not attempting to set a threshold but was making
the point that in that case, the underpayment of wages arose as the result of
human error, not a deliberate action. In any event, such a “threshold” sets too low
a standard for an employer to meet when demonstrating compliance; for example,
it would not cover a serious breach of immigration or employment law caused by
an employer’s carelessness or inadvertence. Finally, it should be noted that
Immigration New Zealand is not required to find that a breach of good workplace
practices has occurred; rather, the obligation is on an employer to satisfy
Immigration New Zealand that it complies with New Zealand’s immigration or
employment laws, including having a history of compliance with those laws.

Correctness of decision

[35] The Tribunal finds that the Immigration New Zealand decision to decline the
application was not correct, because it did not properly consider whether the
employer had a history of compliance. Further, it failed to properly consider all of
the evidence presented. The decision to decline is cancelled and the application
returned to Immigration New Zealand for a correct assessment.

DETERMINATION

[36] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers that the decision to refuse the visa was made
on the basis of an incorrect assessment in terms of the applicable residence
instructions. However, the Tribunal is not satisfied the appellant would, but for that
incorrect assessment, have been entitled in terms of those instructions to the
immediate grant of a visa.

[37] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the Chief Executive of the Ministry
of Business, Innovation and Employment for a correct assessment by Immigration
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New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.

Directions

[38] It should be noted that while these directions must be followed by
Immigration New Zealand, they are not intended to be exhaustive and there may
be other aspects which require further investigation, remain to be completed or
require updating.

1. The application is to be reassessed by an Immigration New Zealand
officer not previously associated with the application in accordance
with the instructions in existence at the date the residence application
was made. The appellant is not required to pay any further
lodgement fees.

2. Immigration New Zealand shall invite the appellant to submit further
and updated information to support his application.

3. Immigration New Zealand must also ensure that it properly considers
all the evidence submitted. In this regard, Immigration New Zealand
shall take particular note of paragraphs [22] and [24] of this decision.

4. Immigration New Zealand shall make an assessment with respect to
whether the appellant has demonstrated that his employer has a
history of compliance with New Zealand employment law, with
particular regard to paragraphs [25] to [30] of this decision as well as
to the observations of the Tribunal in HD (Skilled Migrant) [2015]
NZIPT 202764 at [37]. If Immigration New Zealand is satisfied that
the employer has a history of compliance, it shall determine all other
aspects of the application that may be outstanding, including whether
the appellant is in skilled employment as a Hairdresser, and whether
his employment is genuine.

[39] The appellant is to understand that the success of his appeal does not
guarantee that his application will be successful, only that it will be subject to
reassessment by Immigration New Zealand.

[40] The appeal is successful in the above terms.
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Order as to Depersonalised Research Copy

[41] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the
Tribunal orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant's name and any particulars likely to
lead to the identification of the appellant.

Certified to be the Research
Copy released for publication.

M Avia
Member




