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RESIDENCE DECISION 
___________________________________________________________________ 

[1] The appellant is a 27-year-old citizen of the People’s Republic of China 

(China) whose application for residence under the Skilled Migrant category was 

declined by Immigration New Zealand.    

THE ISSUE 

[1] Immigration New Zealand declined the appellant’s residence application 

because it found that his employment as a project supervisor for a property 

development company was not sustainable.  Without points for skilled employment, 

the appellant did not meet the minimum selection criteria for the Skilled Migrant 

category.   

[2] The principal issue for the Tribunal is whether Immigration New Zealand was 

correct in its assessment that the appellant’s employment was not sustainable. 

[3] The Tribunal finds that Immigration New Zealand’s decision was not correct 

because it failed to take into account the context of the employing company’s 

business.  The company that employed the appellant had been established for the 

specific purpose of completing a series of residential property developments.  Its 

projected profit was supported by a market valuation report and an estimate of the 

likely construction costs from a quantity surveyor.  Development of the residential 

properties was well-advanced relying on the mortgage funding which the company 
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had secured to meet the costs of the development, which included the appellant’s 

wages.  Immigration New Zealand did not adequately consider this information when 

declining the appellant’s application.      

[4]  The Tribunal therefore cancels Immigration New Zealand’s decision and 

returns the application for a correct assessment.    

BACKGROUND 

[5] The appellant arrived in New Zealand in March 2010 as a student.  After 

undertaking English language studies, he completed a National Diploma in 

Construction Management, in 2015.   

[6] In June 2016, the appellant obtained work as a project supervisor for a 

property development company (“the employing company”).  The terms of his 

employment included that he worked for 40 hours per week and was paid an hourly 

rate of $25.  The employing company had been incorporated in late July 2015 and 

was undertaking a substantial residential property development. 

[7] On 13 February 2017, the appellant lodged his application for residence 

under the Skilled Migrant category.  He claimed 125 points, including 50 points for 

skilled employment of less than 12 months as he considered that his employment 

as a project supervisor substantially matched the Australian and New Zealand 

Standard Classification of Occupations (ANZSCO) occupation of a Building 

Associate.     

[8] On 18 April 2017, Immigration New Zealand asked the director of the 

employing company to complete a questionnaire concerning the nature of the 

appellant’s role.  It also sought financial information to assist it to determine the 

sustainability of the appellant’s employment, including copies of the company’s 

financial statements for the previous year.  The director later provided the completed 

questionnaire together with copies of the employing company’s financial reports for 

the years ended 31 March 2016 and 31 March 2017.       

Immigration New Zealand’s Concerns 

[9] On 20 June 2017, Immigration New Zealand wrote to the appellant’s former 

representative with its concerns that the appellant’s employment may not be 

sustainable.  While it could not discuss its concerns arising from the employing 
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company’s financial information without the company’s written permission, 

Immigration New Zealand stated that it was concerned that the employing company 

had been operating for a relatively short duration of less than two years and was yet 

to establish itself as a profitable enterprise.  It therefore had concerns regarding the 

financial sustainability of the company.  Without the points he claimed for skilled 

employment, the appellant would not meet the minimum selection criteria of the 

Skilled Migrant category.   

Response to Concerns 

[10] The company director responded to Immigration New Zealand’s concerns on 

3 July 2017.  The director advised that the employing company had bought and 

subdivided land on which it was constructing 11 residential dwellings.  The 

development had commenced in 2015 and was expected to be concluded by early 

2018.  The substantial profit on the development would be realised once the sale of 

the properties commenced, at the end of 2017.  The company planned to commence 

a further project for the construction of six terrace houses on an adjoining area of 

land in mid-2018, with completion expected in late-2019.  It was also seeking other 

residential development opportunities.     

[11] In support of his email, the director provided a cost estimate which he stated 

had been prepared by a quantity surveyor and a property valuation report 

(11 August 2016) for the current development.      

Immigration New Zealand Decision 

[12] On 20 July 2017, Immigration New Zealand declined the appellant’s 

application because it found that his employment was not sustainable.   

[13] Immigration New Zealand noted that it had received the cost estimate and 

valuation report and briefly set out the information it had received from the director.  

It considered that the director’s response was based on projections and forecasts.  

There was no “concrete evidence” or “support documentation” to support the 

company’s forecasts.  Accordingly, Immigration New Zealand could not accept that 

the appellant’s employment was sustainable.  Furthermore, the employing company 

had existed for only a short period of time – it was in its “infancy stage” and was yet 

to establish itself as a sustainable enterprise.  As small businesses could be 

“vulnerable” during the first few years of trading, Immigration New Zealand was not 

satisfied that the employing company had been trading for a sufficient duration to 

demonstrate an ability to sustain the appellant’s employment.   
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[14] With only 75 points, the appellant’s application did not meet the minimum 

selection criteria of the Skilled Migrant category.  

STATUTORY GROUNDS 

[15] The appellant’s right of appeal arises from section 187(1) of the Immigration 

Act 2009 (the Act).  Section 187(4) of the Act provides: 

(4) The grounds for an appeal under this section are that— 

(a) the relevant decision was not correct in terms of the residence 
instructions applicable at the time the relevant application for the 
visa was made; or 

(b) the special circumstances of the appellant are such that 
consideration of an exception to those residence instructions should 
be recommended. 

[16] The residence instructions referred to in section 187(4) are the Government 

residence instructions contained in Immigration New Zealand’s Operational Manual 

(see www.immigration.govt.nz). 

THE APPELLANT’S CASE 

[17] On 24 August 2017, the appellant lodged this appeal on the ground that the 

decision of Immigration New Zealand was not correct in terms of the applicable 

residence instructions.  

[18] In support of the appeal, the appellant’s counsel provides written submissions 

(7 November 2017).  Counsel submits that Immigration New Zealand failed to have 

regard to the employing company’s business model and the evidence of its future 

profitability, which was set out in the property valuation report provided by the 

director.   

ASSESSMENT 

[19] The Tribunal has considered the submissions provided on appeal and the file 

in relation to the appellant’s residence application which has been provided by 

Immigration New Zealand.   
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[20] An assessment as to whether the Immigration New Zealand decision to 

decline the appellant’s application was correct in terms of the applicable residence 

instructions is set out below.    

Whether the Decision is Correct 

[21] The application was made on 13 February 2017 and the relevant criteria are 

those in residence instructions as at that time.  Immigration New Zealand declined 

the application because it found that the appellant’s employment was not 

sustainable.   

[22] The relevant instructions require an appellant’s employment to be ongoing 

and sustainable: 

SM7.15 Additional requirements for skilled employment 

... 

b. Employment must be ongoing and sustainable. Ongoing and sustainable 
employment is: 

i. an offer of employment or current employment, with a single 
employer, that is permanent or definite, and of which the employer 
is in a position to meet the terms specified; or 

… 
___________________________________________________________ 

Note: When assessing whether employment is sustainable, officers may 
consider, but are not limited to, such factors as the residence status of the 
employer, the period for which the employing organisation has been 
established as a going concern, and the financial sustainability of the 
employing organisation. 

… 

Effective 25/08/2014 

[23] As the note to SM7.15 indicates, Immigration New Zealand may consider 

factors such as the age of the business and its past financial performance when 

assessing whether employment is sustainable.  Assessing the sustainability of an 

applicant’s employment is necessarily a forward-looking exercise.   

[24] When deciding an application, Immigration New Zealand must also act in 

accordance with the principles of fairness and natural justice.  Relevant factors 

relating to fairness include whether an application is given proper consideration and 

whether appropriate reasons are given for declining an application (A1.5 of 

instructions, effective 29 November 2010).   
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[25] Immigration New Zealand declined the appellant’s application because it 

found that his employment was not sustainable.  While it acknowledged that the 

employing company had forecast a substantial profit, it found that there was no 

“concrete evidence” to support the forecast.  Immigration New Zealand was also not 

satisfied that the employing company had been trading for a sufficient period to 

demonstrate an ability to sustain the appellant’s employment.   

Failure to adequately consider information 

[26] The Tribunal finds that, in declining the appellant’s application, Immigration 

New Zealand failed to adequately consider the context of the employing company’s 

business or the information found in the market valuation and the quantity surveyor’s 

reports.   

[27] As the employing company had been established for the specific purpose of 

completing a series of residential property developments, it was intrinsic to the 

company’s business model that it would not make any profit until it was in a position 

to sell the individual residential properties.  It continued to trade only by relying on 

the advance of funds from its bankers until it had constructed the residential 

properties and could sell them to make a profit.  In the two years during which it had 

been trading, it had purchased the land, obtained the necessary resource consents 

for the development and commenced construction on the 11 residential units.  

Construction appeared to be well-advanced with sales of the residential properties 

expected to begin in late 2017.  There was nothing to suggest that the company was 

unlikely to meet its projected goals.   

[28] Immigration New Zealand also appeared to overlook the apparently credible 

information as to the future profitability of the company.  It found that the information 

concerning the company’s ability to sustain the appellant’s employment was based 

on forecasts and projections, and did not address the information in the market 

valuation report or the quantity surveyor’s costings.  The registered valuer who 

prepared the report stated that the development had an “average risk profile” when 

compared to other residential developments.  He provided individual valuations for 

each of the 11 new properties which were based on comparable sales in the area.  

The quantity surveyor’s costings addressed all expenditure likely to be incurred in 

the development including the actual purchase price of the land and estimated costs 

for design, planning and geotechnical consultants, installation of services such as 

power and water, and construction of the driveway and individual residential 

properties.  It seemed likely that the employing company had secured finance from 
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a third party to fund the development relying on the information contained in the 

market valuation report and quantity surveyor’s costings.  There was no evidence 

to suggest that it had not been able to meet the costs of the development or that it 

had not met any of the milestones in its ongoing work that had been set by its 

bankers.  When the estimated costs were considered against the sale prices, it 

appeared that there would be a profit of more than 50 per cent on the total cost of 

the project, of many millions of dollars.   

[29] While Immigration New Zealand was rightly concerned that the company’s 

capacity to sustain the appellant’s employment was based on a forecast, it did not 

properly address whether it was likely to be able to sustain the appellant’s 

employment.  It did not consider whether the company could meet the terms of the 

appellant’s employment agreement, by paying his wages and providing permanent 

employment.  To the extent that its future profitability was relevant, Immigration New 

Zealand did not have regard to the employing company’s capacity to continue to 

trade relying on its borrowed capital.  It did not address whether the forecast was 

realistic by considering matters such as whether the employing company was on 

track to meet its development schedule, whether there had been any unforeseen 

problems or complications during the development that would impact on the 

projected profit, or whether there had been any changes to the property market that 

would impact on its ability to complete the development within the stated timeframe 

or to realise the projected sales figures set out in the market valuation report.  It also 

did not address whether the company was likely to be able to continue to employ 

the appellant after the initial project was completed.     

Correctness of decision 

[30] For the reasons set out above, the Tribunal finds that Immigration New 

Zealand was not correct to decline the appellant’s residence application on the 

ground that his employment was not sustainable.   

DETERMINATION 

[31] This appeal is determined pursuant to section 188(1)(e) of the Immigration 

Act 2009.  The Tribunal considers the decision to refuse the visa was made on the 

basis of an incorrect assessment in terms of the applicable residence instructions.  

However, the Tribunal is not satisfied the appellant would, but for that incorrect 
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assessment, have been entitled in terms of those instructions to the immediate grant 

of a visa.   

[32] The Tribunal therefore cancels the decision of Immigration New Zealand.  

The appellant’s application is referred back to the chief executive of the Ministry of 

Business, Innovation and Employment for a correct assessment by Immigration 

New Zealand in terms of the applicable residence instructions, in accordance with 

the directions set out below. 

Directions 

[33] It should be noted that while these directions must be followed by Immigration 

New Zealand they are not intended to be exhaustive and there may be other aspects 

of the application which require further investigation, remain to be completed or 

which require updating. 

1. The application is to be reassessed by an Immigration New Zealand 

officer not previously associated with the application in accordance 

with the instructions in existence at the date the residence application 

was made.  No further lodgement fee is payable. 

2. The appellant is to be provided with an opportunity to update his 

application including his employment situation.  If the appellant 

remains in the same employment, Immigration New Zealand is to 

invite him to produce further and updated information concerning 

whether his employment is sustainable.       

3. Should Immigration New Zealand have any concerns as to whether 

the appellant’s employment is sustainable then it is to ensure that the 

appellant has an opportunity to respond to its concerns and to provide 

any further information and evidence he wishes it to consider.   In 

approaching any information provided by the employing company that 

it considers is confidential and cannot be disclosed to the appellant, 

Immigration New Zealand is to have regard to the Tribunal’s findings 

in DH (Skilled Migrant) [2017] NZIPT 204026 at [29] to [32] and at [43] 

to [45].  

4. If Immigration New Zealand is satisfied the appellant’s employment is 

sustainable, it shall determine all other aspects of the application.     
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5. If the appellant does not remain in the same employment, Immigration 

New Zealand shall give him a reasonable time to produce evidence of 

his new employment or an offer of employment. 

[34] The appeal is successful in the above terms.  The appellant is to understand 

that the reassessment of his application does not guarantee a successful outcome.  

Order as to Depersonalised Research Copy 

[35] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the Tribunal 

orders that, until further order, the research copy of this decision is to be 

depersonalised by removal of the name of the appellant, and any particulars likely 

to lead to the identification of the appellant. 

“D Smallholme” 
 D Smallholme  
 Member 


