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RESIDENCE DECISION

[1] The appellant is a 35-year-old citizen of the People’s Republic of China
(China) whose application for residence under the Skilled Migrant category was
declined by Immigration New Zealand. The appellant’s application includes his 34-
year-old wife, and their two children, aged nine and six years, who are also citizens
of China.

THE ISSUE

[2] Immigration New Zealand declined the appellant’s residence application
because it was not satisfied that his employment was sustainable.

[3] The principal issue for the Tribunal is whether Immigration New Zealand’s
decision was procedurally fair.

[4] The Tribunal finds that Immigration New Zealand’s process was not fair and
therefore that its decision is not correct. Immigration New Zealand failed to inform
the appellant of its specific concerns about his employer’s financial position before
it declined his application. Without an understanding of the concerns held by
Immigration New Zealand, the appellant was unable to address them. The Tribunal
therefore cancels Immigration New Zealand’s decision and returns the application
for a correct assessment.



BACKGROUND

[5] The appellant lived and studied in New Zealand from 2002 to 2006. He
returned with his wife and two daughters in December 2015 and took up
employment here.

[6] On 16 March 2017, the appellant made his application for residence. He
claimed 195 points, including 60 points for skilled employment of more than
12 months and 30 bonus points for employment outside the Auckland region. The
appellant claimed that his employment as an export manager substantially matched
the Australian and New Zealand Standard Classification of Occupations (ANZSCO)
description, including core tasks, of an Importer or Exporter.

[7] In support of his application, the appellant produced his individual
employment agreement (4 December 2015) for his work as an export manager with
an exporting company (the company) in X city. The terms and conditions of the
appellant's employment included that he work 40 hours per week for a base salary
of $65,000 per annum.

Assessment of Application

[8] On 18 April 2017, Immigration New Zealand emailed the director of the
company and asked him to complete an employer questionnaire about the nature
of the appellant’s role with the company and to provide an organisational flow chart
showing the employees’ positions.

[9] On 4 May 2017, the director provided the completed questionnaire together
with the following documents:

(@) the company’s “Statement of Financial Performance Budgeted
Cashflow Figures for the year ended 31 March 2016—2017” which set
out its 2014-year income and expenses, and budgeted income and
expenses for the 2015, 2016 and 2017 years;

(b)  the company’s “Budgeted Cash Flow — Monthly (excluding GST)
December 20167, with its projected monthly income and expenses,
capital and development costs, equity, GST movements, net cash
movement, and cash book balances summary, and closing balances
for the period January to December 2016;



(c) emails from the appellant to various individuals concerning the sales
of New Zealand apples and cherries to China;

(d)  documentation concerning the exporting and shipping of such
products to various destinations in China; and

(e)  the company’s 2017 “Purchasing Plan for New Zealand Apples”.

[10] On 19 June 2017, Immigration New Zealand sought further information. As
requested, counsel’s offices later provided the appellant’s bank account statements
and the company’s Employer Monthly Schedules for the period December 2016 to
May 2017, and evidence of a variation to the appellant’'s employment agreement.

[11] On 26 June 2017, Immigration New Zealand asked for copies of the
company’s monthly Inland Revenue Department (IRD) statements. It also sought
confirmation of the appellant’s physical work address and an explanation as to why
his monthly income varied.

[12] On 28 June 2017, counsel's office advised that the appellant's salary
payments were made at varied intervals due to the irregularity of payments to the
company from its suppliers and wholesalers (that it exported to) in China.

Immigration New Zealand’s Concerns

[13] On 5 July 2017, Immigration New Zealand wrote to counsel with its concerns
that the appellant’s employment may not be genuine or sustainable.

[14] Immigration New Zealand stated that information in (what it referred to as)
the company’s “financial statement” and Employer Monthly Schedules was
concerning. The appellant was not included in the company’s “financial statement”
as “a wage expense”. The only wage was for the director’s wife, whom the appellant
had advised during a telephone conversation worked for the company “a few years
ago”. The monthly IRD statements showed that the appellant was being paid but
his wage of $65,000 per annum was not shown on (what it referred to as) the
“statement of financial performance for the year ended 31 March 2015 — 2017”
(which was presumably the “Statement of Financial Performance Budgeted
Cashflow Figures for the year ended 31 March 2016-2017”). It therefore appeared
to Immigration New Zealand that the appellant was paying his own PAYE and that

his employment may not be genuine.



[15] Without points and bonus points for skilled employment, the appellant’s
application would be declined.

The Appellant’s Response

[16] On 5 July 2017, a solicitor from counsel’s offices sought clarification from
Immigration New Zealand as to the financial information that it had relied on when
formulating its concerns.

[17] On 7 July 2017, the solicitor advised of his concerns that Immigration New
Zealand had relied on the company’s “Statement of Financial Performance
Budgeted Cashflow Figures for the year ended 31 March 2016-2017". As this
document referred to the actual figures for 2014 and set the budget for the years
2015 to 2017, it was effectively a forecast of the future performance of the company.
It had been prepared before the appellant began his employment and therefore did
not reflect his wages. It did not demonstrate that the appellant's employment was
not genuine or that he was paying his own PAYE.

[18] On 7 July 2017, Immigration New Zealand asked the solicitor to provide

copies of the company’s “end-of-year financials for the last two years”.

[19] On 13 July 2017, the company’s financial statements for the years ending 31
March 2015 and 31 March 2016 (“the 2015 financial statements” and “the 2016
financial statements”, respectively) were provided to Immigration New Zealand. The
solicitor advised that the appellant's wages were not represented in the 2015
financial statements as his employment had not commenced until December 2015.
The 2016 financial statements showed the appellant’s wages for approximately four
months. The solicitor stated that the financial statements for the year ending
31 March 2017 (“the 2017 financial statements”) had not yet been finalised.

[20] On 28 August 2017, a letter (22 August 2017) from the company’s accountant
was provided to Immigration New Zealand together with the company’s financial
statements for the year ended 31 March 2017 (“the 2017 financial statements”) and
three cash flow/budget forecasts for April 2017 to June 2020.

[21] The accountant stated that he wished to support and explain the financial
sustainability of the company. He observed that the company showed a profit of
$70,806 in 2016 (before the owner’s remuneration) and a loss of $32,834 in 2017.
The accountant advised that the loss shown in the 2017 financial statements was
due to the seasonal nature of the fruit business. As the fruit season ran from



January to June or July each year, financial statements as at 31 March did not reflect
the company’s overall position. The company received a large amount of income in
April, May and June (2017), which could be tracked to the cash flow forecasts. At
the end of the fruit season, it was in a “cash positive” situation and trading at a profit.
Stock purchases in a fruit season were counted against the income from the same
season — there was no “carry over” of stock from one season to another. The
accountant also advised that the shareholders advance accounts represented a
financial loan to the company to provide funds to operate the business. The loans
were non-interest bearing and repayable on demand. There was a “strong
likelihood” that these funds would not be demanded “in the short term” but, as there
was no undertaking that the funds would not be demanded by the shareholders “in
the long term”, they were shown as current liabilities. In addressing the monthly
cash flow/budget forecasts for the period April 2017 to June 2020, the accountant
indicated that there was a balance of cash on hand on a monthly basis and at the
end of each 12-month period.

Immigration New Zealand Decision

[22] On 30 August 2017, Immigration New Zealand declined the appellant’s
application because it found that his employment was not sustainable.

[23] Immigration New Zealand stated that the company’s financial statements
indicated that the company did not appear to have made a profit. The 2017 financial
statements showed that it had made a net deficit of $32,834, which was substantially
lower than the previous year (profit) of $2,275. The company’s working capital
(described as “current assets — current liabilities”) was at negative $23,922.
Immigration New Zealand considered that working capital indicated the capability of
a business to pay its immediate liabilities; in the company’s case, it was “highly
unlikely to be capable of doing so”. Funds had been injected into the company for
the last two years of trading, which confirmed that the business was not currently
self-sustaining. Based on this information, Immigration New Zealand was not
satisfied that the appellant had demonstrated that his employment was sustainable.
Its concerns had not been mitigated.

[24] With only 75 points, comprising 25 points for his age and 50 points for his
qualifications, the appellant’s application did not meet the minimum selection criteria
of the Skilled Migrant category.



STATUTORY GROUNDS

[25] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

4) The grounds for an appeal under this section are that—

(a) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions should
be recommended.

[26] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’s Operational Manual
(see www.immigration.govt.nz).

THE APPELLANT’S CASE

[27] On 7 September 2017, the appellant lodged this appeal on the ground that
the decision of Immigration New Zealand was not correct in terms of the applicable
residence instructions.

[28] In support of the appeal, written submissions (5 September 2017) are
provided. It is submitted that Immigration New Zealand had initially referred to the
Statement of Financial Performance Budgeted Cashflow Figures for the year ended
31 March 2016 — 2017 as if they were the 2017 financial statements and therefore
incorrectly formed the view that the company was not paying the appellant. It did
not inform the appellant of its specific concerns about the financial sustainability of
the company until it declined his application. Immigration New Zealand also did not
properly consider the evidence concerning the company’s financial position.

ASSESSMENT

[29] The Tribunal has considered the submissions and documents provided on
appeal and the file in relation to the appellant’s residence application which has
been provided by Immigration New Zealand.



[30] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.

Whether the Decision is Correct

[31] The application was made on 16 March 2017 and the relevant criteria are
those in residence instructions as at that time. Immigration New Zealand declined
the application because it found that the appellant's employment was not
sustainable.

[32] Residence instructions require applicants relying on points for skilled
employment to demonstrate (among other things) that their employment is
sustainable:

SM7.15 Additional requirements for skilled employment

b. Employment must be ongoing and sustainable. Ongoing and sustainable
employment is:

i. an offer of employment or current employment, with a single
employer, that is permanent or definite, and of which the employer
is in a position to meet the terms specified; or

Note: When assessing whether employment is sustainable, officers may
consider, but are not limited to, such factors as the residence status of the
employer, the period for which the employing organisation has been
established as a going concern, and the financial sustainability of the
employing organisation.

Effective 25/08/2014

[33] Immigration New Zealand must also act in accordance with the principles of
fairness and natural justice (Al.l.c, effective 29 August 2012). Relevant factors
relating to fairness include:

Al.5 Fairness

a. Whether a decision is fair or not depends on such factors as:

° whether the applicant is informed of information that might harm their
case (often referred to as potentially prejudicial information);

° whether the applicant is given a reasonable opportunity to respond
to harmful information;



° whether all known relevant information is considered.

Effective 29/11/2010

Misunderstanding as to whether employment was genuine

[34] The Tribunal acknowledges that Immigration New Zealand advised the
appellant that it was concerned that his employment may not be genuine or
sustainable. It stated in its letter of concern of 5 July 2017 that his salary was not
included in the company’s “financial statement”. It therefore considered that the
appellant may be paying his own PAYE and that his employment may not be
genuine.

[35] However, in making this assertion Immigration New Zealand had
misunderstood the financial information before it. It had relied on the “Statement of
Financial Performance Budgeted Cashflow Figures for the year ended 31 March
2016 — 2017” which set out the company’s actual sales and expenses for 2014 and
its budgeted sales and expenses for the 2015, 2016 and 2017 years. As the
appellant had not commenced his employment until December 2015, his salary was
not shown in the expenses set out for the 2014 year or the budgeted expenses for
the 2015 to 2017 years. When the “Statement of Financial Performance Budgeted
Cashflow Figures for the year ended 31 March 2016 — 2017” was properly
considered, Immigration New Zealand’s concern as to whether the appellant’s
employment was genuine appeared to have been explained.

Reasonable opportunity to address sustainability concerns

[36] In declining the appellant’s application, Immigration New Zealand stated that
the financial statements indicated that the company did not appear to have made a
profit, that it had negative working capital, and that funds had been injected into the
company for the last two years of trading, which confirmed that the business was
not currently self-sustaining. Relying on this information, Immigration New Zealand
advised that it was not satisfied that the appellant had demonstrated the
sustainability of his employment. It stated that its concerns had not been mitigated.

[37] However, while Immigration New Zealand had informed the appellant that it
was concerned about whether his employment was genuine and sustainable, it did
not set out these concerns about the company’s financial position until it declined



his application. Accordingly, the appellant did not have an opportunity to respond
to those concerns.

[38] Further, consideration of the 2016 financial statements indicated that the
company had made a small operating profit of $2,275 and had total equity of $8,912
in the year ending 31 March 2016. While the financial position of a net loss of
$32,834 and negative equity of $23,922 was somewhat less positive for the 2017
year, the accountant advised that annual financial statements as at 31 March did
not portray an accurate picture of the company’s financial position, as they did not
include an entire fruit season. The accountant stated that the company had received
a large amount of income in April, May and June (2017), which could be tracked to
the cash flow forecasts. He advised that, at the end of the fruit season, the business
was in a “cash positive” situation and was trading at a profit. It could meet its
expenses with its income. However, none of this information was addressed by
Immigration New Zealand.

[39] Counsel also correctly observes on appeal, that the Tribunal has previously
found that where Immigration New Zealand has concerns that a company is being
supported by external funding, those concerns must be properly explored with the
applicant: see KC (Skilled Migrant) [2016] NZIPT 202812 at [27]. Nevertheless, in
the appellant’s case, Immigration New Zealand simply stated that funds had been
“injected into the company for the last two years of trading” and it then concluded
that the business was not self-sustaining. While capital had been provided by the
shareholder and a related entity, the accountant stated in his letter of 22 August
2017 that these funds were introduced to establish the business. There was nothing
to show that funds continued to be required to assist the company to continue
trading.

[40] The Tribunal finds that Immigration New Zealand failed to inform the
appellant of its concerns before it declined his application. As he was unaware of
the information that was harmful to his case, the appellant did not have an
opportunity to respond to that information. Had he known of Immigration New
Zealand’s specific concerns, it was possible that he could have responded to them
and demonstrated that the company had the capacity to sustain his employment.

Conclusion as to correctness

[41] The Tribunal finds that Immigration New Zealand’s decision was not
procedurally fair and therefore was not correct, for the reasons set out above.
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DETERMINATION

[42] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers that the decision to refuse the visa was made on
the basis of an incorrect assessment in terms of the applicable residence
instructions. However, the Tribunal is not satisfied the appellant would, but for that
incorrect assessment, have been entitled in terms of those instructions to the
immediate grant of a visa.

[43] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the Chief Executive of the Ministry of
Business, Innovation and Employment for a correct assessment by Immigration
New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.

Directions

[44] It should be noted that while these directions must be followed by Immigration
New Zealand, they are not intended to be exhaustive and there may be other
aspects which require further investigation, remain to be completed or require
updating.

1. The application is to be reassessed by an Immigration New Zealand
officer not previously associated with the application in accordance
with the instructions in existence at the date the residence application
was made. The appellant is not required to pay any further lodgement
fee.

2. Immigration New Zealand shall invite the appellant to submit further
and updated information to support his application, including an
update on his employment and the company’s current financial
position. This information could include an interim financial statement
for the period from 1 April 2017, and any financial forecasts, or further
information from the accountant about the company’s current financial
position and its capacity to sustain the appellant’s employment.

3. Should Immigration New Zealand have any concerns as to whether
the appellant’s employment is sustainable, it is to inform the appellant
of those concerns and ensure that he has an opportunity to request
the company to respond to any such concerns and to provide any
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further information and evidence he wishes Immigration New Zealand
to consider.

4, If Immigration New Zealand is satisfied the appellant’s employment is
sustainable, it shall determine all other aspects of the application.

[45] The appellant is to understand that the success of his appeal does not
guarantee that his application will be successful, only that it will be subject to
reassessment by Immigration New Zealand.

[46] The appeal is successful in the above terms.

Order as to Depersonalised Research Copy

[47] Pursuantto clause 19 of Schedule 2 of the Immigration Act 2009, the Tribunal
orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant’s name and any particulars likely to lead
to the identification of the appellant and his wife and two children.

‘D Smallholme’”

D Smallholme
Member

Certified to be the Research
Copy released for publication.

D Smallholme
Member




