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RESIDENCE DECISION

[1] The appellant is a 45-year-old citizen of the People’s Republic of China
(China) whose application for residence under the Work to Residence category
(Long Term Skill Shortage List) was declined by Immigration New Zealand. The
application includes his wife, aged 42 years, and their son, aged 14 years, also
citizens of China.

THE ISSUE

[2] Immigration New Zealand declined the appellant’s residence application
because it was not satisfied that his employer was compliant with all relevant
employment law in force in New Zealand.

[3] The principal issue for the Tribunal is whether Immigration New Zealand
correctly considered the appellant’s application.

[4] The Tribunal finds that Immigration New Zealand’s decision was not correct.
Immigration New Zealand incorrectly approached the appellant’s application by
considering whether his employer had a history of compliance with all relevant
employment law in New Zealand. It did not consider whether the appellant’s
employment was compliant with all relevant employment law or, if it was not, the
seriousness of any such non-compliance. The application is returned to Immigration
New Zealand for a correct assessment.



BACKGROUND

[5] The appellant arrived in New Zealand in August 2014 as the holder of an
Essential Skills work visa. He completed National Certificates in Hospitality
(Cookery) at Level 3 and 4 and commenced work as a chef for a company that
operated several Chinese restaurants. In December 2014, the appellant was
granted a 30-month work visa under the Work to Residence (Long Term SkKill
Shortage List) (LTSSL) instructions, relying on his employment.

[6] On 28 February 2017, the appellant lodged his application for a resident visa
under the Residence from Work (LTSSL) category. In support, he provided a copy
of his individual employment agreement (12 December 2016). The appellant
worked full-time and was paid an annual salary of $46,800.

[7] On 13 July 2017, Immigration New Zealand sought any information held by
the Labour Inspectorate concerning the appellant's employing company. The
Labour Inspectorate advised that it had opened an investigation into the employing
company for problems concerning public and annual holidays and minimum wage
payments, on 6 October 2015. An Improvement Notice had been served and
compliance achieved. The file had been closed on 18 March 2016. There had been
no further interactions with the employer.

[8] On 16 August 2017, Immigration New Zealand wrote to the appellant’s former
representative with its concerns about the application. Immigration New Zealand
stated that the appellant’'s employment did not appear to be with an employer who
had a history of compliance with employment law, relying on RW4.1.f of immigration
instructions, effective 1 April 2017. Immigration New Zealand considered that it was
unable to provide more details without the express permission of the appellant’s
employer, due to privacy concerns. It invited the appellant to make any comments
and submit any additional evidence in relation to its concerns.

[9] On 28 August 2017, the appellant’s representative emailed Immigration New
Zealand and queried whether it had relied on the correct immigration instructions.
Immigration New Zealand subsequently agreed that the correct instructions were
RW4.1.e, effective 25 August 2014. It advised that it continued to require a
response as it “was still concerned” that the appellant’'s employment may not be
compliant with all employment law in force in New Zealand.



[10] On 28 August 2017, the former representative responded to Immigration New

Zealand’s concerns. In addition to addressing the circumstances that had led to the

employer’s non-compliance with employment law, the representative provided:

(@)

(b)

(©)

(d)

(e)

(f)

(9)

A copy of the Labour Inspectorate’s Improvement Notice (18 January
2016) and Investigation Report (undated).

An email (2 September 2016) from a labour inspector to the appellant’s
employer thanking him for completing the steps set out in the
Improvement Notice and advising that the employing company’s
wages, time, holiday and leave records and employment agreements
were now compliant and arrears owing to employees had been paid.

Two letters (5 July and 23 August 2017) from the appellant’'s employer
outlining the background to the Labour Inspectorate’s investigation, his
previous lack of experience and understanding of employment law, the
steps he had taken to address the labour inspector’s concerns, and
his ongoing commitment to comply with employment laws in the future.

A letter (22 March 2017) from a lawyer explaining that he had provided
legal opinions to the employer in relation to employment agreements,
holiday leave and pay, sick leave, bereavement leave, parental leave,
minimum wage, trial periods, suspension, warnings and termination,
redundancy, and on workers undertaking work experience.

A letter (22 March 2017) from the company’s accountant advising that
it had reviewed the company’s wages and payslip records and they
were correct and met Inland Revenue Department requirements.

Immigration New Zealand’s media release (27 March 2017)
concerning the implementation of the list of non-compliant employer’s
and corresponding changes to its instructions.

The employing company’s Employer Monthly Schedules from January
to July 2017, and copies of individual employment agreements and
monthly wages and time records for two of the company’s employees.

Immigration New Zealand Decision

[11] On 6 October 2017, Immigration New Zealand declined the appellant’s
application under the Work to Residence (LTSSL) category.



[12] Immigration New Zealand stated that the appellant’'s employer was not
compliant with all relevant employment law in force in New Zealand, as required by
RW4.1.e of immigration instructions.

[13] After setting out the background to the Labour Inspectorate’s investigation,
Immigration New Zealand stated that it had found that the appellant had not
provided sufficient information to demonstrate that his employment was with an
employer that was currently compliant with all relevant employment and immigration
law. While acknowledging that the employer had taken steps to act upon the
Improvement Notice, Immigration New Zealand found it did not have sufficient
information or evidence to mitigate its concerns. The appellant’s application was
declined as he did not meet the requirements of RW4.1l.e of immigration
instructions.

STATUTORY GROUNDS

[14] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

4) The grounds for an appeal under this section are that—

€)) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions should
be recommended.

[15] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’s Operational Manual
(see www.immigration.govt.nz).

THE APPELLANT’S CASE

[16] On 12 October 2017, the appellant lodged this appeal on the ground that the
decision of Immigration New Zealand was not correct in terms of the applicable
residence instructions.

[17] In support of the appeal, the appellant’'s newly appointed counsel makes
submissions (20 November 2017) through a legal executive. It is submitted that
instructions do not require a “perfect record” of compliance with employment law by



an employer. The employer had successfully addressed the concerns raised by the
Labour Inspectorate. Consideration should be given to all relevant circumstances
when determining whether there had been compliance, as previously set out by the
Tribunal in HD (Skilled Migrant) [2015] NZIPT 202764 at [37].

ASSESSMENT

[18] The Tribunal has considered the submissions provided on appeal and the file
in relation to the appellant’s residence application which has been provided by
Immigration New Zealand.

[19] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.

Whether the Decision is Correct

[20] The application was made on 28 February 2017 and the relevant criteria are
those in residence instructions as at that time.

[21] Immigration New Zealand declined the appellant’s application under the
Work to Residence (LTSSL) category because it found that he had not provided
sufficient information to demonstrate that his employer was currently compliant with
all relevant employment and immigration law. Immigration New Zealand therefore
found that the appellant did not meet the requirements of RW4.1.e of immigration
instructions.

Relevant instructions

[22] Holders of visas granted under the LTSSL work instructions may be granted
a resident visa where they have held a LTSSL work visa for at least 24 months, have
employment in an occupation that was on the LTSSL with a minimum base salary
of $45,000, and they meet any registration and health and character requirements;
RW4 of instructions, effective 21 November 2016.

[23] Residence to Work instructions also provide that employment must meet
certain criteria. The appellant made his application on 28 February 2017. The
relevant instructions at RW4.1, effective 25 August 2014, provide as follows:



RW4.1 Requirements for employment

Employment must be:

a. in New Zealand; and
b. full-time, (that is it amounts to, on average, at least 30 hours per week); and
C. ongoing, that is:

i.  an offer of employment or current employment, with a single employer,
that is permanent, or indefinite, and of which the employer is in a
position to meet the terms specified; or

i. an offer of employment or current employment with a single employer,
for a stated term of at least 12 months; and

d. genuine; and

e. compliant with all relevant employment law in force in New Zealand.

Note: Compliance with relevant New Zealand employment law includes but is not
limited to:

~ a written employment agreement that contains the necessary statutory specified
terms and conditions

~ meeting holiday and special leave requirements and other minimum statutory
criteria

~ meeting occupational safety and health obligations.

[24] The Tribunal notes that these instructions were replaced on 1 April 2017. The
new instructions at RW4.1.f of immigration instructions, effective 1 April 2017, are
similar but include a new sub-clause at (f) that employment must also be with an
employer who has a history of compliance with employment law and who is not
included on the non-compliant employers list.

Employment must be compliant with all relevant employment law

[25] The relevant instructions at RW4.1 require an assessment of whether
employment is compliant with all relevant employment law in force in New Zealand.
However, Immigration New Zealand incorrectly approached the appellant’s
application by considering whether his employer had a history of compliance with
all relevant employment law in New Zealand. Despite acknowledging that it had
initially relied on the incorrect instructions (at RW4.1.f, effective 1 April 2017),
Immigration New Zealand failed to complete a proper assessment of whether the
appellant's employment met the criteria of the correct instructions (at RW4.1,e,
effective 25 August 2014) . It continued to focus on the conduct of the appellant’s
employer and whether there was a history of compliance with employment law,
rather than on whether the appellant's employment was compliant with all relevant
employment law in force in New Zealand. It declined the application because it



found that there was insufficient evidence to establish that the appellant’s employer
was “currently compliant with all relevant employment and immigration law”.

[26] The information presented for the appellant suggested that his employment
was compliant with all relevant employment laws at the time of his application. While
breaches of minimum employment standards by his employing company had been
identified, in late 2015, the labour inspector confirmed in her email of early
September 2016 that the company’s wages and time, and holiday and leave records
and employment agreements were compliant with employment law, and that all
arrears owing to employees had been paid. There was nothing to suggest there
was any ongoing concern with the company’s practices. The employer explained
that he had improved his understanding of his legal obligations. His advice was
confirmed by his lawyer and accountant.

[27] There remained the question of whether the appellant’'s employment had
been compliant with all relevant employment law during the period of his Work to
Residence (LTSSL) work visa. It is difficult to determine from the information on
Immigration New Zealand’s file whether issues with the appellant’'s employment had
been identified. Certainly, there was no specific mention of his employment in the
Labour Inspectorate’s Investigation Report or Improvement Notice. Nevertheless,
a large number of issues had been identified in the Improvement Notice, including
that the employer had not kept holiday and leave records for employees and
therefore that the provisions of the Holidays Act 2003, in terms of entitlement and
correct payments, were not being met. It was therefore possible that the appellant’s
employment had not previously complied with employment law requirements.
However, the information from the Labour Inspectorate was not considered by
Immigration New Zealand in relation to the appellant’s employment.

[28] Further, any finding that the appellant's employment was not compliant with
all relevant employment law in force in New Zealand, would not have necessarily
amounted to a failure to comply with the instructions at RW4.1.e, effective 25 August
2014. Immigration New Zealand had to also consider all relevant circumstances
including the reasons behind any non-compliance and the seriousness of it, whether
or not the non-compliance had been rectified, the effect of the non-compliance on
the appellant or other employees, and whether other employment law requirements
had been breached; see HD (Skilled Migrant) [2015] NZIPT 202764 at [37] and also
AV (Skilled Migrant) [2017] NZIPT 203774 at [38]-[39]. The alternative — that a
previously non-compliant employer would never be able to support any visa
applications — is surely not the intention of the relevant instructions.



[29] The Tribunal also observes that Immigration New Zealand appears to have
also addressed whether the employer had complied with relevant immigration law.
Paragraph RW4.1 of instructions, effective 25 August 2014, provides only that
employment must be compliant with all relevant employment law in force in New
Zealand. This is enforced by the Note to RW4.1 which refers only to a written
employment agreement, holiday and special leave requirements, and occupational
safety and health obligations.

Correctness of decision

[30] The Tribunal finds that Immigration New Zealand’s decision was not correct.
Immigration New Zealand incorrectly approached the appellant’s application by
considering whether his employer had a history of compliance with all relevant
employment law in New Zealand. It did not consider whether the appellant’s
employment was compliant with all relevant employment law or, if it was not
compliant, the seriousness of any such non-compliance.

DETERMINATION

[31] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable residence instructions.
However, the Tribunal is not satisfied the appellant would, but for that incorrect
assessment, have been entitled in terms of those instructions to the immediate grant
of a visa.

[32] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment by Immigration
New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.

Directions

[33] Itshould be noted that while these directions must be followed by Immigration
New Zealand, they are not intended to be exhaustive and there may be other
aspects of the application which require further investigation, remain to be
completed or which require updating.



1. The application is to be reassessed by an Immigration New Zealand
officer not previously associated with the application in accordance
with the instructions in existence at the date the residence application
was made. No further lodgement fee is payable.

2. The appellant is to be invited to update his application, including by
providing information as to whether any aspect of his employment had
been deemed by the Labour Inspectorate to be non-compliant with all
relevant employment law in force in New Zealand, and any steps taken
by his employer to remedy any such non-compliance.

3. Immigration New Zealand is to then proceed to determine the
appellant's Residence from Work (LTSSL) residence application.
Should Immigration New Zealand have concerns as to whether the
appellant’'s employment is compliant with the relevant instructions at
RW4.1.e, effective 25 August 2014, it is to put those concerns to the
appellant, in clear and concise terms, and provide him with a
reasonable opportunity to respond to those concerns.

4, Should the appellant's employment meet the requirement of
instructions at RW4.1.e, effective 25 August 2014, then Immigration
New Zealand is to assess whether the appellant and his wife and son
meet all other relevant requirements of instructions.

[34] The appellant is to understand that the success of this appeal does not
guarantee that his application will be successful, only that it will be subject to
reassessment by Immigration New Zealand.

[35] The appeal is successful in the above terms.

Order as to Depersonalised Research Copy

[36] Pursuantto clause 19 of Schedule 2 of the Immigration Act 2009, the Tribunal
orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant’s name and any particulars likely to lead
to the identification of the appellant, his wife or son, or his employer.

Certified to be the Research

Copy released for publication.
‘D Smallholme”

D Smallholme
Member

D Smallholme
Member




