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___________________________________________________________________ 

RESIDENCE DECISION 
___________________________________________________________________ 

[1] The appellant is a 37-year-old citizen of India.  Her application for residence 

under the Skilled Migrant category of residence instructions was declined by 

Immigration New Zealand.  Included in her application was her 37-year-old 

husband and nine-year-old daughter, also citizens of India. 

THE ISSUE 

[2] Immigration New Zealand declined the appellant’s residence application 

because it found that her employment as a business tutor did not substantially 

match the Australian and New Zealand Standard Classification of Occupations 

(ANZSCO) description, including core tasks, of a Polytechnic Teacher.  Without 

points for skilled employment, the appellant did not meet the minimum selection 

criteria for the Skilled Migrant category.   

[3] The principal issue for the Tribunal is whether Immigration New Zealand’s 

decision was correct.  For the reasons that follow, the Tribunal finds that the 

decision to decline was not correct.  The application is returned to Immigration 

New Zealand for a correct assessment.   
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BACKGROUND 

[4] The appellant arrived in New Zealand in July 2015.  Having completed her 

studies, she was granted a work visa.  From July 2016, she was employed as a 

business tutor at a private training institution which was recognised by the New 

Zealand Qualifications Authority (NZQA) as a category one provider of diploma 

and bachelor degree programmes at a tertiary level.  She taught a course as part 

of the business programme. 

[5] On 8 March 2017, the appellant made her application for residence under 

the Skilled Migrant category.  She claimed points for skilled employment as a 

Polytechnic Teacher, relying on her employment as a business tutor.  She claimed 

a total of 150 points, including 50 points for skilled employment of less than 

12 months. 

[6] In support of her application, the appellant attached her employment 

agreement which set out her job description.  Her salary was listed as $35,000 per 

annum.  

Immigration New Zealand Verification 

[7] On 1 August 2017, Immigration New Zealand received a completed 

employment questionnaire from the appellant’s academic employer, outlining the 

work that the appellant performed.  She worked with a teaching team and 

delivered a mix of tutorials and study periods, supported lecturers in big lectures, 

did marking and moderation, and provided basic pastoral care to students. 

Immigration New Zealand’s Concerns 

[8] On 13 and 27 October 2017, Immigration New Zealand advised the 

appellant in writing that it did not consider her role to be a substantial match to the 

ANZSCO description, including core tasks, of a Polytechnic Teacher.   

[9] Immigration New Zealand thus advised that the appellant did not appear to 

qualify for points for skilled employment.  Without these points, the appellant did 

not meet the minimum selection criteria of the Skilled Migrant category. 

Appellant’s Response 

[10] On 3 November 2017, the appellant’s counsel responded to Immigration 

New Zealand’s concerns.  Counsel submitted that the appellant’s employment met 
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the requirements of the ANZSCO occupation of a Polytechnic Teacher, and that 

she performed the core tasks of that occupation.   

[11] Counsel provided a statement from the appellant, a support letter from her 

academic head, email correspondence, minutes of a meeting, an assignment 

prepared by the appellant, a course outline, samples of assignments, the 

appellant’s timetable, a sample of evaluation, a copy of an advertisement for her 

position, research team documents, examples of feedback from students, and a 

Tribunal decision. 

Immigration New Zealand’s Decision 

[12] By letter dated 22 November 2017, Immigration New Zealand declined the 

appellant’s application.   

[13] Immigration New Zealand advised that it had taken into account the 

information received.  However, it was not satisfied that the appellant’s 

employment was a substantial match to the description, including core tasks, of a 

Polytechnic Teacher. 

[14] Immigration New Zealand awarded the appellant a total of 85 points.  As 

such, she did not meet the minimum selection criteria of the Skilled Migrant 

category.  

STATUTORY GROUNDS 

[15] The appellant’s right of appeal arises from section 187(1) of the Immigration 

Act 2009 (the Act).  Section 187(4) of the Act provides: 

(4) The grounds for an appeal under this section are that— 

(a) the relevant decision was not correct in terms of the residence 
instructions applicable at the time the relevant application for the 
visa was made; or 

(b) the special circumstances of the appellant are such that 
consideration of an exception to those residence instructions 
should be recommended. 

[16] The residence instructions referred to in section 187(4) are the Government 

residence instructions contained in Immigration New Zealand’s Operational 

Manual (see www.immigration.govt.nz). 
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THE APPELLANT’S CASE 

[17] On 5 December 2017, the appellant lodged this appeal on both grounds in 

section 187(4). 

[18] In support of the appellant’s appeal, her counsel provides submissions 

(3 January 2018).  He submits that Immigration New Zealand incorrectly assessed 

the appellant’s skilled employment as a Polytechnic Teacher, and did not properly 

address the evidence presented or apply the relevant instructions. 

[19] Counsel provides a teaching performance assessment and evidence of the 

appellant’s liaison with librarians (support staff).  

[20] In view of the outcome of this appeal, it is not necessary for the Tribunal to 

determine the admissibility of the new evidence. 

ASSESSMENT 

[21] The Tribunal has considered the submissions provided on appeal, and the 

file in relation to the appellant’s residence application which has been provided by 

Immigration New Zealand.   

[22] An assessment as to whether the Immigration New Zealand decision to 

decline the appellant’s application was correct in terms of the applicable residence 

instructions is set out below.   

Whether the Decision is Correct 

[23] The application was made on 8 March 2017 and the relevant criteria are 

those in residence instructions as at that time.  Immigration New Zealand declined 

the application because it was not satisfied that the appellant’s employment was a 

substantial match to the ANZSCO description, including core tasks, of the 

occupation of a Polytechnic Teacher.  The relevant instructions in this case are: 

SM7.10 Skilled Employment 

a. Skilled employment is employment that requires specialist, technical or 
management expertise obtained through:  

i. the completion of recognised relevant qualifications; or  

ii. recognised relevant work experience (see SM7.10.15 below); or  
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iii. the completion of recognised relevant qualifications and work 
experience. 

b. Assessment of whether an occupation is skilled for the purposes of the 
Skilled Migrant Category (SMC) is primarily based on the Australian and 
New Zealand Standard Classification of Occupations (ANZSCO) which 
associates skill levels with each occupation.  

Note: The ANZSCO is available at www.immigration.govt.nz/ANZSCO 

SM7.10.1 Assessment of whether employment is skilled 

An offer of employment or current employment in New Zealand will be assessed as 
skilled if it meets the requirements of (a), (b) or (c) below. 

a. The occupation is included in part A of the List of Skilled Occupations held 
at Appendix 6 and the principal applicant can demonstrate that their offer of 
employment or current employment substantially matches the description 
for that occupation (including core tasks) as set out in the ANZSCO and:  

… 
Effective 14/05/2013 

[24] The appellant claimed that she was employed in a position which 

substantially matched the ANZSCO description and core tasks of a Polytechnic 

Teacher.  This occupation is listed in Part A of the List of Skilled Occupations at 

Appendix 6 of residence instructions.  For the appellant’s employment to be 

classified as skilled, SM7.10.1.a requires that it substantially match the 

description, including core tasks, of a Polytechnic Teacher as set out in the 

ANZSCO. 

[25] The ANZSCO description of the occupation of Polytechnic Teacher 

(242211) is that he or she “teaches one or more subjects within a prescribed 

course of study at a technical and further education (TAFE) institute, polytechnic 

or other training institute to tertiary students for vocational education and training 

purposes”.   

[26] The list of core tasks for the Unit Group 2422 Vocational Education 

Teachers (Aus)\Polytechnic Teachers (NZ) includes the following (numbered for 

ease of reference): 

1. identifying the various needs of students and creating effective learning 
options to meet these needs   

2. liaising with individuals, industry and education sectors to ensure provision of 
relevant programs and services   

3. planning, designing and developing course curriculum and method of 
instruction   

4. advising students on courses and related matters   
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5. teaching students using teaching aids including presentation of lesson 
materials, discussions, workshops, laboratory sessions, multimedia aids and 
computer tutorials   

6. marking and grading students' assignments, papers and exams and 
providing feedback to students about their progress   

7. maintaining records of students' progress, attendance and training activities   

8. consulting with Education Managers, Librarians, Student Counsellors and 
other support staff 

[27] Assessment of whether an applicant’s employment is a substantial match to 

an ANZSCO occupation is not achieved by simply “ticking off” a certain number of 

tasks, but must be determined on a holistic basis, taking into account the specific 

characteristics of the appellant’s employment and the overall nature of the 

organisation in which he or she is employed; see, for example, RU (Skilled 

Migrant) [2018] NZIPT 204471 at [38].   

Core tasks 

[28] Immigration New Zealand was satisfied that the appellant performed task 

four (advising students on courses and related matters).  In light of the evidence 

presented to Immigration New Zealand, the Tribunal is satisfied that the appellant 

performed this task.  Immigration New Zealand was not satisfied that the appellant 

performed the remaining tasks of the occupation.  The Tribunal will now examine 

Immigration New Zealand’s assessment of these remaining tasks. 

Task one: identifying the various needs of students and creating effective learning 

options to meet these needs   

[29] Immigration New Zealand, in its employer questionnaire, did not ask 

whether the appellant performed this task.  However, the employer noted that the 

appellant was currently scheduled for tutorials and study periods in a Level 7 

course entitled Innovation and Entrepreneurship.  She was required to review draft 

course outlines, and she developed formative assignments to complement the 

delivery of summative (final) assignments.  She wrote feedback reports, provided 

oral feedback to students in one-on-one sessions, and provided feedback on 

drafts submitted.  In response to Immigration New Zealand’s letter of concern, the 

appellant provided evidence of an assignment and feedback emailed to a student.   

[30] Immigration New Zealand was not satisfied that the appellant performed 

task one within the context of the overarching ANZSCO description of the role, as 
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it did not appear that she carried out this task to teach one or more subjects within 

a course of study. 

[31] The Tribunal finds that Immigration New Zealand did not provide an 

appropriate reason for its finding that the appellant did not perform task one.  Its 

conclusion, that she did not carry out this task to teach a subject within a course of 

study, is directly contrary to the evidence provided by the employer and the 

appellant.  Indeed, Immigration New Zealand appeared to disregard the evidence 

provided by the appellant and her employer.  In the process of her involvement in 

the Innovation and Entrepreneurship course, she reviewed teaching objectives 

and developed teaching strategies, including one-on-one sessions and feedback 

on drafts submitted.  There is therefore evidence that the appellant identified the 

various needs of students and created effective learning options to meet these 

needs.  

Task two: liaising with individuals, industry and education sectors to ensure 

provision of relevant programs and services 

[32] Immigration New Zealand, in its employer questionnaire, did not ask 

whether the appellant performed this task.  However, the employer stated that the 

appellant taught within the context of team teaching, in which there was ongoing 

liaison with others involved in the teaching of courses.  He also noted that the 

appellant facilitated interviews with industry representatives, and helped students 

to develop a professional development plan for an organisation selected in 

advance.  In response to Immigration New Zealand’s letter of concern, the 

appellant’s employer stated that the appellant was enrolled in a professional 

development course in adult tertiary teaching where staff were “upskilled”.  The 

appellant’s counsel stated that there were professional development sessions 

every Friday for academic staff and that the appellant regularly attended team 

meetings to keep updated with developments in the subject area.  The appellant 

provided email correspondence from her Friday research session. 

[33] Immigration New Zealand was not satisfied that the appellant performed 

task two as she had not provided evidence that she liaised with industry and 

education sectors to ensure the provision of relevant programs and services.   

[34] The Tribunal finds that Immigration New Zealand has not had proper regard 

to the evidence provided by the appellant and her employer.  There is evidence 

that she regularly liaised with individuals in her teams, she liaised with the industry 

sector as part of her teaching, and she liaised with the education sector within her 
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institution as part of her professional development, to try to ensure provision of 

relevant programs and services in her institution. 

Task three: planning, designing and developing course curriculum and method of 

instruction  

[35] The appellant’s employer, in commenting on task three, stated that there 

was team teaching and every team member was involved in course development.  

Before the term began, drafts of course outlines were discussed, and there were 

weekly co-ordination meetings when the team developed weekly plans.  The 

appellant was part of this process.  She was part of the team developing the 

current programme in June 2016, and now she was redeveloping the business 

programmes as part of the annual programme review process.  All academic staff 

were involved in designing the curriculum, and the appellant was involved in the 

latest programme revision. 

[36] In response to Immigration New Zealand’s letter of concern, the appellant’s 

employer stated that the institution practised team teaching and material 

development, and that programme leaders made sure that the quality of the 

materials was consistent and compliant.  The appellant provided minutes of 

curriculum development meetings which she had attended and PowerPoint 

presentations. 

[37] Immigration New Zealand was not satisfied that the appellant performed 

task three as it did not appear that she had autonomy in regard to this or would be 

held accountable for completing this task, and it had concerns regarding the level 

of contribution a tutor would be expected to provide. 

[38] The Tribunal finds that Immigration New Zealand did not correctly apply the 

ANZSCO wording of task three to the appellant’s situation.  Immigration New 

Zealand imported into this task requirements of autonomy, accountability and level 

of contribution.  There is evidence provided by the appellant and her employer that 

she was part of the planning, designing and developing of course curriculum and 

method of instruction within her teaching unit.  
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Task five: teaching students using teaching aids including presentation of lesson 

materials, discussions, workshops, laboratory sessions, multimedia aids and 

computer tutorials   

[39] Immigration New Zealand did not ask the employer whether the appellant 

performed task five in the way it is expressed in the ANZSCO.  However, the 

employer stated that the appellant conducted tutorials and study periods of 

1.75 hours long to groups of up to 30 students, with up to 30 contact hours per 

week in term time.  She was currently scheduled for tutorials and study periods in 

a Level 7 course entitled Innovation and Entrepreneurship.  While lecturers 

developed the more general course outlines and structure, tutors were expected to 

prepare materials on indicative theories prescribed by outlines, and review draft 

outlines.  The appellant was also required to instruct and demonstrate practical 

aspects of her subject area in tutorials and study periods.  This involved a variety 

of activities from practical class exercises (such as a manager’s dilemma) to 

facilitating interviews with industry representatives, to developing a professional 

development plan for an organisation selected in advance.  In response to 

Immigration New Zealand’s letter of concern, the appellant provided PowerPoint 

presentation slides as well as minutes of human resource meetings that she had 

attended. 

[40] Immigration New Zealand found that, as the appellant’s role was as a tutor, 

it was not satisfied that it was her responsibility to undertake this task, particularly 

as there were more senior lecturing staff who performed this task.  It was also not 

satisfied that the appellant undertook this task within the context of the occupation 

description, as she was not responsible for teaching one or more subjects within a 

prescribed course of study. 

[41] The Tribunal finds that Immigration New Zealand did not correctly apply the 

wording of task five to the appellant’s role, did not provide an appropriate reason 

for its finding, and appeared to overlook the evidence provided by the appellant 

and her employer.  There is clear evidence that the appellant taught students 

using teaching aids including presentation of lesson materials, discussions, 

workshops and multimedia aids. 

Task six: marking and grading students’ assignments, papers and exams and 

providing feedback to students about their progress   

[42] The appellant’s employer stated that the appellant marked essays, 

assignments and examinations.  She developed formative assignments to 
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complement the delivery of summative assignments.  There was normally a 

marking rubric for assignments which she used in marking, and she wrote 

feedback reports and submitted the results to the programme leader for 

moderation.  She also provided oral feedback to students in one-on-one sessions, 

and provided feedback on drafts submitted.  In response to Immigration New 

Zealand’s letter of concern, the appellant provided evidence of an assignment and 

feedback emailed to a student. 

[43] Immigration New Zealand was not satisfied that the appellant performed 

task six for the entirety of a subject, as was required of the occupation description, 

particularly as her marking required moderation. 

[44] The Tribunal finds that Immigration New Zealand did not correctly apply the 

wording of task six to the appellant’s situation, did not provide an appropriate 

reason for its finding, and appeared to overlook the evidence provided by the 

appellant and her employer.  There is clear evidence that the appellant marked 

and graded students’ assignments, papers and exams and provided feedback to 

students about their progress. 

Task seven: maintaining records of students’ progress, attendance and training 

activities 

[45] Immigration New Zealand did not ask the employer whether the appellant 

performed task seven.  However, the employer noted the appellant’s 

responsibilities of reporting on students’ progress and training activities as part of 

her teaching and assessment tasks (as noted above).  In response to Immigration 

New Zealand’s letter of concern, the appellant provided minutes of human 

resources management meetings and these showed that she was responsible for 

recording students’ attendance. 

[46] Immigration New Zealand found that, while the appellant might have some 

involvement in noting students’ presence in class, it was not satisfied that she was 

responsible for recording students’ progress or training activities or that she was 

responsible for maintaining these records. 

[47] The Tribunal finds that there is evidence that the appellant partially 

performed task seven.  There is evidence that she recorded students’ progress, 

attendance and training activities, but it is not clear from the evidence provided to 

Immigration New Zealand as to the extent of her involvement in maintaining these 

records. 
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Task eight: consulting with Education Managers, Librarians, Student Counsellors 

and other support staff 

[48] Immigration New Zealand did not ask the employer whether the appellant 

performed task eight.  In response to Immigration New Zealand’s letter of concern, 

the appellant stated that she kept abreast of development in her subject area by 

attending professional conferences, seminars and courses, reading current 

literature, and talking with colleagues. 

[49] Immigration New Zealand found that, from the information on file, it did not 

appear that the appellant performed task eight.  The Tribunal agrees that 

insufficient evidence was provided by the appellant that she performed task eight. 

Overall assessment 

[50] As noted above, the description of the occupation of a Polytechnic Teacher 

is that he or she teaches one or more subjects within a prescribed course of study 

at a technical and further education (TAFE) institute, polytechnic or other training 

institute to tertiary students for vocational education and training purposes.  

[51] Immigration New Zealand found that, while the appellant’s role was involved 

with students’ education, it was not satisfied that her role was a substantial match 

to this nominated ANZSCO occupation as it did not appear that she was involved 

in a number of the requisite core tasks.  In her role as a tutor, it appeared that her 

capacity to undertake the core tasks required of a Polytechnic Teacher was 

limited, as her role did not have the necessary responsibility.  It appeared that 

there were more senior positions within the establishment who had a greater 

involvement in these core tasks, and any information the appellant shared was 

supplementary to the lecturers’ presentations. 

[52] The Tribunal finds that Immigration New Zealand did not provide 

appropriate reasons to support its conclusion, and did not have proper regard to 

the evidence provided.  Immigration New Zealand’s reasoning in relation to the 

ANZSCO core tasks and occupation description was circular.  It found that the 

appellant did not perform a number of the core tasks because her work did not 

match the occupation description, and then it found that her employment did not 

match the occupation description because she did not perform a number of the 

core tasks.   
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[53] The appellant taught a subject within a prescribed course of study at a 

training institute to tertiary students for vocational education and training purposes.  

There is evidence that the appellant identified the various needs of students and 

created effective learning options to meet these needs; liaised with individuals and 

the industry and education sectors to try to ensure provision of relevant 

programmes and services in her institution; was part of the planning, designing 

and developing of course curriculum and method of instruction within her teaching 

unit; taught students using teaching aids including presentation of lesson 

materials, discussions, workshops and multimedia aids; marked and graded 

students’ assignments, papers and exams and provided feedback to students 

about their progress; and recorded students’ progress, attendance and training 

activities.  

Conclusion as to correctness 

[54] Immigration New Zealand’s decision to decline the appellant’s application 

was incorrect.  Immigration New Zealand’s assessment was against the weight of 

evidence presented to it, and did not provide appropriate reasons. 

DETERMINATION  

[55] This appeal is determined pursuant to section 188(1)(e) of the Immigration 

Act 2009.  The Tribunal considers the decision to refuse the visa was made on the 

basis of an incorrect assessment in terms of the applicable residence instructions.  

However, the Tribunal is not satisfied the appellant would, but for that incorrect 

assessment, have been entitled in terms of those instructions to the immediate 

grant of a visa.   

[56] The Tribunal therefore cancels the decision of Immigration New Zealand.  

The appellant’s application is referred back to the chief executive of the Ministry of 

Business, Innovation and Employment for a correct assessment by Immigration 

New Zealand in terms of the applicable residence instructions, in accordance with 

the directions set out below. 

Directions 

[57] It should be noted that, while these directions must be followed by 

Immigration New Zealand, they are not intended to be exhaustive.  There may be 
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other aspects of the application which require further investigation, remain to be 

completed or require updating. 

1. The application is to be assessed again by an immigration officer 

with no previous association with this application, in accordance with 

residence instructions in effect at the date the application was made 

and without the requirement to pay any further lodgement fee. 

2. Immigration New Zealand shall seek confirmation from the appellant 

that she remains in the same employment on the same terms and 

conditions.  The appellant is to be given a further opportunity to 

provide Immigration New Zealand with information relating to 

whether her employment substantially matches the description, 

including core tasks, of the occupation of a Polytechnic Teacher or 

any other relevant occupation.  The Tribunal emphasises that it is the 

responsibility of the appellant to provide sufficient evidence in 

support of the submissions made by her and her employer. 

3. Immigration New Zealand shall then undertake a new assessment 

having regard to all of the information previously provided to it by the 

appellant and to the Tribunal on appeal, and any additional material 

with which she chooses to update her application.  It must ensure 

that all relevant evidence is properly considered and weighed in its 

determination of whether the appellant’s employment substantially 

matches the description, including relevant core tasks, of the 

occupation of a Polytechnic Teacher, or any other relevant 

occupation. 

4. If, at any stage in its reassessment of the application, Immigration 

New Zealand decides that there are potentially prejudicial matters 

which must be put to the appellant, it is to do so in clear and concise 

terms with reasons.  The appellant is to be given a reasonable 

opportunity to respond. 

5. Immigration New Zealand shall provide appropriate reasons for its 

decision, in relation to each of the relevant ANZSCO core tasks and 

description of the appellant’s occupation, and refer (as appropriate) 

to the evidence it took into account to reach its decision. 
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Judge P Spiller 
Chair 

[58] The appellant is to understand that the reassessment of her application is 

no guarantee that she will be granted residence.   

[59] The appeal is allowed in the above terms. 

Order as to Depersonalised Research Copy 

[60] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the 

Tribunal orders that, until further order, the research copy of this decision is to be 

depersonalised by removal of the appellant’s name and any particulars likely to 

lead to the identification of the appellant. 

“Judge P Spiller” 
 Judge P Spiller 
 Chair  
 
 


