IMMIGRATION AND PROTECTION TRIBUNAL [2018] NZIPT 204675
NEW ZEALAND

AT AUCKLAND

Appellant: UN (Skilled Migrant)
Before: Judge P Spiller
Counsel for the Appellant: A McClymont

Date of Decision: 15 June 2018

RESIDENCE DECISION

[1]  The appellant is a 27-year-old citizen of India. Her application for residence
under the Skilled Migrant category of residence instructions was declined by
Immigration New Zealand.

THE ISSUE

[2] Immigration New Zealand declined the appellant’s residence application
because it found that her employment as an associate lecturer did not
substantially match the Australian and New Zealand Standard Classification of
Occupations (ANZSCO) description, including core tasks, of Private Tutors and
Teachers nec. Without points for skilled employment, the appellant did not meet
the minimum selection criteria of the Skilled Migrant category.

[3] The principal issue for the Tribunal is whether Immigration New Zealand’s
decision was correct. For the reasons that follow, the Tribunal finds that the
decision to decline was not correct. The application is returned to Immigration
New Zealand for a correct assessment.



BACKGROUND

[4] The appellant arrived in New Zealand in March 2015. After completing her
studies, she was granted a work visa. In February 2016, she commenced part-
time work as a business tutor for a private training establishment, and in April 2016
she became full-time.

[5] On 10 June 2016, the appellant made her application for residence under
the Skilled Migrant category. She claimed points for skilled employment as a
University Tutor, relying on her employment as a business tutor.

[6] In support of her application, the appellant attached her employment
agreement which set out her job description. Her salary was listed as $35,000 per
annum.

[7] The appellant claimed a total of 135 points, including 50 points for skilled
employment of less than 12 months.

Immigration New Zealand Verification

[8] On 3 October 2016, Immigration New Zealand conducted a short telephone
interview with the appellant, in which she outlined the work that she undertook in
her role as a business tutor, teaching business and accounting.

[9] In December 2016, Immigration New Zealand conducted a series of
interviews with three academic staff at the appellant's workplace. In May 2017,
Immigration New Zealand interviewed another staff member. These interviews
were in connection with the appellant’s application.

Immigration New Zealand’s Concerns

[10] On 3 August 2017, Immigration New Zealand advised the appellant in
writing that it did not consider her role to be a substantial match to the ANZSCO
description, including core tasks, of a University Tutor. This was because the
institution for which she worked was not a university.

[11] Immigration New Zealand found that the ANZSCO occupation best suited
for assessment against was that of Private Tutors and Teachers not elsewhere
classified (nec). However, Immigration New Zealand found that the appellant’s
employment did not substantially match the majority of the core tasks and the
description of the Unit Group occupation of Private Tutors and Teachers.



[12] In addition, Immigration New Zealand was concerned that the appellant’s
remuneration was well below the New Zealand market rate for tutors, which
indicated that her employment was not skilled and that it posed an unacceptable
risk to the integrity of New Zealand’s immigration and employment laws.

[13] Immigration New Zealand thus advised that the appellant did not appear to
qualify for points for skilled employment. Without these points, the appellant did
not meet the minimum selection criteria of the Skilled Migrant category.

Appellant’s Response

[14] On 31 August 2017, the appellant’s counsel responded to Immigration New
Zealand’s concerns. Counsel submitted that the appellant's employment met the
requirements of the ANZSCO occupation of Private Tutors and Teachers nec, and
that she performed the core tasks of that occupation. Counsel noted that the
appellant’s role had recently (from 4 July 2017) been changed to that of associate
lecturer, and her salary had been increased to $42,000.

[15] Counsel provided a support letter from the academic head of the appellant’s
department, email correspondence, a new employment contract, minutes of a
curriculum development meeting, an assignment prepared by the appellant, a
course outline, a sample of a lecture delivered by the appellant, a sample of
assignments, the appellant's current timetable, and a sample of a learning
evaluation.

Immigration New Zealand’s Decision

[16] By letter dated 30 October 2017, Immigration New Zealand declined the
appellant’s application.

[17] Immigration New Zealand advised that it had taken into account the
information received. @ However, it was not satisfied that the appellant’s
employment was a substantial match to the description, including core tasks, of
Private Tutors and Teachers nec.

[18] Immigration New Zealand was also concerned about the credibility of the
appellant receiving a large pay increase in pay, and continued to be concerned
that her employment posed an unacceptable risk to the integrity of New Zealand’s
immigration and employment laws. However, it stated that it was not declining the
appellant’s application based on these concerns.



[19] Immigration New Zealand awarded the appellant a total of 80 points. As
such, the appellant did not meet the minimum selection criteria of the Skilled
Migrant category.

STATUTORY GROUNDS

[20] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

4) The grounds for an appeal under this section are that—

€) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions
should be recommended.

[21] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’s Operational
Manual (see www.immigration.govt.nz).

THE APPELLANT’S CASE

[22] On 8 December 2017, the appellant lodged this appeal on both grounds in
section 187(4).

[23] In support of the appellant’s appeal, counsel provides submissions (8 and
31 December 2017). He submits that Immigration New Zealand incorrectly
assessed the appellant’s skilled employment against Private Tutors and Teachers
nec. Counsel provides further materials in support of the appellant’s application.

[24] In view of the outcome of this appeal, it is not necessary for the Tribunal to
consider the admissibility of this new evidence.

ASSESSMENT

[25] The Tribunal has considered the submissions provided on appeal, and the
file in relation to the appellant’s residence application which has been provided by
Immigration New Zealand.



[26] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.

Whether the Decision is Correct

[27] The application was made on 10 June 2016 and the relevant criteria are
those in residence instructions as at that time. Immigration New Zealand declined
the application because it was not satisfied that the appellant’'s employment was a
substantial match to the ANZSCO description, including core tasks, of the
occupation of Private Tutors and Teachers nec. The relevant instructions in this
case are:

SM7.10 Skilled Employment

a. Skilled employment is employment that requires specialist, technical or
management expertise obtained through:

i. the completion of recognised relevant qualifications; or
ii. recognised relevant work experience (see SM7.10.15 below); or

iii. the completion of recognised relevant qualifications and work
experience.

b. Assessment of whether an occupation is skilled for the purposes of the
Skilled Migrant Category (SMC) is primarily based on the Australian and
New Zealand Standard Classification of Occupations (ANZSCO) which
associates skill levels with each occupation.

Note: The ANZSCO is available at www.immigration.govt.nz/ANZSCO
SM7.10.1 Assessment of whether employment is skilled

An offer of employment or current employment in New Zealand will be assessed as
skilled if it meets the requirements of (a), (b) or (c) below.

a. The occupation is included in part A of the List of Skilled Occupations held
at Appendix 6 and the principal applicant can demonstrate that their offer of

employment or current employment substantially matches the description
for that occupation (including core tasks) as set out in the ANZSCO and:

Effective 14/05/2013

[28] Immigration New Zealand must comply with the requirements of fairness
and natural justice contained in Al of the Administration Chapter of instructions,
which includes the following instructions:

Al.5 Fairness
a. Whether a decision is fair or not depends on such factors as:

e whether an application is given proper consideration;



e  whether appropriate reasons are given for declining an application;
e whether only relevant information is considered;

e whether all known relevant information is considered.

Al1l.15 Practical steps towards achieving fairness and natural justice in
decision-making

b. consider all the facts, keeping an open mind towards all relevant forms of
evidence; and

Effective 29/11/2010

[29] The appellant claimed that she was employed in a position which
substantially matched the ANZSCO description, including core tasks, of Private
Tutors and Teachers nec. This occupation is listed in Part A of the List of Skilled
Occupations at Appendix 6 of residence instructions. For the appellant’s
employment to be classified as skilled, SM7.10.1.a requires that it substantially
match the description, including core tasks, of Private Tutors and Teachers nec,
as set out in the ANZSCO.

[30] The ANZSCO occupation of Private Tutors and Teachers nec (249299)
does not contain a specific occupation description. However, the Unit Group 2492
Private Tutors and Teachers description states that such persons “teach students
in the practice, theory and performance of subjects, such as art, dance, drama and
music, in private training establishments”.

[31] The list of core tasks for the Unit Group includes the following (numbered
for ease of reference):

1. planning programs of study for individual students and groups
2. preparing and presenting material on the theory of the subject area
3. instructing and demonstrating practical aspects of the subject area

4. assigning problems and exercises relative to students' training needs and
talents

5. assessing students and offering advice, criticism and encouragement
6. revising curricula, course content, course materials and methods of instruction
7. preparing students for examinations, performance and assessments

8. keeping abreast of developments in the subject area by attending professional
conferences, seminars and courses, reading current literature, and talking with
colleagues



9. may arrange visits and tours to professional exhibitions and performances

10. may organise for exhibitions or performances of students' work

[32] Assessment of whether an applicant’'s employment is a substantial match to
an ANZSCO occupation is not achieved by simply “ticking off” a certain number of
tasks, but must be determined on a holistic basis, taking into account the specific
characteristics of the appellant's employment and the overall nature of the
organisation in which he or she is employed.

Core tasks

[33] Immigration New Zealand was satisfied that the appellant performed task
three (instructing and demonstrating practical aspects of the subject area) and
task seven (preparing students for examinations, performance and assessments).
In light of the information provided to Immigration New Zealand, the Tribunal
agrees with this assessment. Immigration New Zealand, correctly, did not assess
whether the appellant performed the two optional tasks (nine and ten), given the
context of her employment. The Tribunal will now examine Immigration New
Zealand’s assessment of the remaining core tasks, which it found were not
substantially performed by the appellant.

Task one: planning programs of study for individual students and groups

[34] In response to Immigration New Zealand’s letter of concern, the head of
department stated that the appellant was involved with other staff members in
current programme review and redesign, and developed course plans for lectures
and tutorials. The course outline for the Economics and Finance course, co-taught
by the appellant and two other lecturers, was provided.

[35] Immigration New Zealand was concerned as to the scope available for the
appellant to be substantially responsible for this task. It noted that, if all the
teaching personnel employed by her college spent time planning programmes of
study, then the question of how much time each staff member would realistically
be spending undertaking this task needed to be addressed. Immigration New
Zealand questioned the credibility of the significant change that seemed to have
taken place in the accountabilities the appellant held in her role. She had initially
explained that she was responsible only for helping lecturers to design their
PowerPoint presentations and to help lecturers design activities that would help
students understand concepts. Although Immigration New Zealand acknowledged
that 10 months had passed since this information was provided in a telephone



interview, it did not seem credible that her role had changed this substantially
when the change was not due to a promotion but due to a restructuring of the
institution.

Task two: preparing and presenting material on the theory of the subject area

[36] In response to Immigration New Zealand’s letter of concern, the appellant
stated that she now gave two lectures and two tutorials per week, and attached
her timetable. She prepared lectures independently, and she cited the academic
texts that she consulted. She submitted examples of her materials, which she said
were regularly updated. Her head of department stated that his department
practised team teaching and material development. Within this context, the
appellant developed her lectures and tutorials course plan, managed her courses,
and prepared course and teaching materials with academic freedom.

[37] Immigration New Zealand stated that, based on the information provided at
the appellant’s interview, it continued not to be satisfied that she was responsible
for this task. Although she was now a member of the lecturing staff, it did not
appear that she would often be responsible for presenting lectures, and her
involvement in preparing lectures might be limited to helping create PowerPoints
and making suggestions which senior staff could then decide whether to
implement. Immigration New Zealand was unable to accept that the department’s
team teaching method allowed for all academic staff members at the college to be
equally responsible for the preparation and presentation of material.

[38] Immigration New Zealand was unable to be satisfied that the new
information provided superseded the information previously provided, without
explicit comment or explanation around why the previous information was
incorrect. Without an explanation for why this previous information was not
correct, Immigration New Zealand could not accept that it was no longer relevant.

Task four: assigning problems and exercises relative to students’ training needs
and talents

[39] In response to Immigration New Zealand’s letter of concern, the appellant
stated that she and the other lecturers developed realistic scenarios to prepare
students for situations that they would face in their work. Her head of department
stated that the appellant prepared case studies and assigned practical problems
and exercises, and she arranged field trips or industry visits for practical
demonstration to students.



[40] Immigration New Zealand referred to the appellant’s interview in which she
said that she that she would not usually give students homework as they could
already have homework assigned to them by lecturers. It acknowledged that her
role had now changed to that of an associate lecturer, but said that this did not
necessarily translate to her being responsible for this task. Its concerns regarding
staff only contributing a few times over the course of a term had not been
addressed and her change in role did not automatically mitigate this concern. It
continued to believe that this task would only be partially undertaken by senior
staff members, such as programme coordinators, who would accumulate all
suggestions from staff and produce a final document.

Task five: assessing students and offering advice, criticism and encouragement

[41] In response to Immigration New Zealand’s letter of concern, the appellant
stated that she prepared and marked student assignments, and the outcomes
were recorded on students’ academic transcripts. Her head of department stated
that the appellant marked and moderated student work, and offered constructive
feedback, criticism and support to students.

[42] Immigration New Zealand referred to the appellant’s interview in which she
said that all assignments at her college were marked according to a marking rubric
developed by senior academic staff and approved by a Program Leader. It found
that the appellant’s response to the letter of concern did not translate to her being
substantially responsible for this task.

Task six: revising curricula, course content, course materials and methods of
instruction

[43] In response to Immigration New Zealand’s letter of concern, the appellant
stated that she worked in a team to revise curricular course content, course
materials and methods of instruction. Their proposals regarding additions or
changes were reviewed by the Programme Development Committee and the
Academic Board to ensure quality control. Her head of department stated that the
appellant was involved in current programme review and redesign, she developed
her lecture and tutorial course plans, and she took independent decisions to select
the best methods for course delivery and assessment. The minutes of a
curriculum development committee meeting, attended by the appellant, were
provided.
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[44] Immigration New Zealand stated that it did not seem likely that the
appellant’s undertaking of this task could be substantial if all academic staff were
responsible for it. It was satisfied that she was responsible for providing and
potentially collating feedback on courses. It was not satisfied that this was
comparable to being responsible for the revision of curricula, course content,
course materials and methods of instruction.

Task eight: keeping abreast of developments in the subject area by attending
professional conferences, seminars and courses, reading current literature, and
talking with colleagues

[45] In response to Immigration New Zealand’s letter of concern, the appellant
stated that she consulted texts and kept abreast of developments by engaging in
relevant databases. Her head of department stressed that his department
practised team teaching and material development, and the appellant was part of
the department’s professional development course in adult tertiary teaching where
all staff were “upskilled” in course design and delivery.

[46] Immigration New Zealand stated that there was insufficient information to
suggest that the appellant was substantially responsible for this task. It accepted
that she provided feedback to senior staff members, but it did not seem to be a
requirement for her to attend professional conferences, seminars and courses.

Occupation description

[47] As noted above, the description of the occupation of Private Tutors and
Teachers is that he or she teaches students in the practice, theory and
performance of subjects, in private training establishments. Immigration New
Zealand found that the appellant's employment did not substantially match the
occupation of Private Tutors and Teachers nec, but did not explain why her
employment did not match the Unit Group description of this occupation.

Overall assessment

[48] The Tribunal finds that Immigration New Zealand’s assessment, of whether
the appellant’'s employment substantially matched the description, including core
tasks, of the occupation of Private Tutors and Teachers nec, was incorrect. The
Tribunal makes this finding for the following reasons.



11

[49] First, the Tribunal finds that Immigration New Zealand did not consider all
the facts, keeping an open mind towards all relevant forms of evidence (A1.15.b).
It repeatedly based its findings on a short telephone interview with the appellant
conducted over a year before its decision to decline her application. At the time of
the telephone interview, the appellant was a business tutor with limited teaching
involvement. After this interview (nearly four months before Immigration New
Zealand’s decision), her position was changed to that of associate lecturer. In
response to Immigration New Zealand’s letter of concern, received after the
appellant’s change of position, she and her head of department provided detailed
information about the increased scope of her new teaching responsibilities.
However, Immigration New Zealand questioned the credibility of the change in the
appellant’s position, did not accept that the new information superseded the
information previously provided, did not accept that the previous information was
no longer relevant, and repeatedly chose to rely upon it despite the contrary
evidence later supplied.

[50] Second, the Tribunal finds that Immigration New Zealand did not consider
all known relevant information, give the appellant's application proper
consideration, or provide appropriate reasons for declining her application
(Al.5.a). The appellant and her head of department, in response to Immigration
New Zealand’s letter of concern, provided detailed responses with supporting
evidence as to how she performed each of the core tasks of the nominated
occupation. Immigration New Zealand rejected this information by questioning its
credibility, raising gquestions about how much time was spent on performing the
tasks and the extent to which she was responsible, raising objections (such as the
role of programme coordinators) that were not substantiated by the evidence
provided, describing the evidence provided as insufficient, and (in the case of the
occupation description) not providing any supporting reason.

Conclusion as to correctness

[51] Immigration New Zealand’s decision to decline the appellant’s application
was incorrect. Immigration New Zealand’s assessment did not consider all the
facts, keeping an open mind towards all relevant forms of evidence, did not
consider all known relevant information, did not give the appellant’s application
proper consideration, or provide appropriate reasons for its decision.
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DETERMINATION

[52] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers the decision to refuse the visa was made on the
basis of an incorrect assessment in terms of the applicable residence instructions.
However, the Tribunal is not satisfied the appellant would, but for that incorrect
assessment, have been entitled in terms of those instructions to the immediate
grant of a visa.

[53] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment by Immigration
New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.

Directions

[54] It should be noted that, while these directions must be followed by
Immigration New Zealand, they are not intended to be exhaustive. There may be
other aspects of the application which require further investigation, remain to be
completed or require updating.

1. The application is to be assessed again by an immigration officer
with no previous association with this application, in accordance with
residence instructions in effect at the date the application was made
and without the requirement to pay any further lodgement fee.

2. Immigration New Zealand shall seek confirmation from the appellant
that she remains in the same employment on the same terms and
conditions. The appellant is to be given a further opportunity to
provide Immigration New Zealand with information relating to
whether her employment substantially matches the description,
including core tasks, of the occupation of a Private Tutor and
Teacher or any other relevant occupation. The Tribunal emphasises
that it is the responsibility of the appellant to provide sufficient
evidence in support of the submissions made by her and her
employer.

3. Immigration New Zealand shall then undertake a new assessment,
having regard to all of the information previously provided to it by the
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appellant and to the Tribunal on appeal, and any additional material
with which she chooses to update her application. It must ensure
that all relevant evidence is properly considered and weighed in its
determination of whether her employment substantially matches the
description, including relevant core tasks, of the occupation of Private
Tutors and Teachers nec, or any other relevant occupation.

4, If, at any stage in its reassessment of the application, Immigration
New Zealand decides that there are potentially prejudicial matters
which must be put to the appellant, it is to do so in clear and concise
terms with reasons. The appellant is to be given a reasonable
opportunity to respond.

5. Immigration New Zealand shall provide appropriate reasons for its
decision, in relation to each of the relevant ANZSCO core tasks and
description of the appellant’'s occupation, and refer (as appropriate)
to the evidence it took into account to reach its decision.

[55] The appellant is to understand that the reassessment of her application is
no guarantee that she will be granted residence.

[56] The appeal is allowed in the above terms.

Order as to Depersonalised Research Copy

[57] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the
Tribunal orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant’'s name and any particulars likely to
lead to the identification of the appellant.

Judge P Spiller
Chair

Certified to be the Research
Copy released for publication.

Judge P Spiller
Chair




