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RESIDENCE DECISION

[1] The appellant is a 32-year-old citizen of Sri Lanka whose application for
residence under the Skilled Migrant category was declined by Immigration New
Zealand.

THE ISSUE

[2] Immigration New Zealand declined the appellant’s application because his
employment was not considered ongoing and sustainable. Without points for skilled
employment the appellant did not meet the minimum selection criteria of the Skilled
Migrant category.

[3] The principal issue for the Tribunal is whether Immigration New Zealand'’s
assessment of the appellant’s application was fair. The Tribunal finds that
Immigration New Zealand’s decision was procedurally unfair because it failed to
inform the appellant of the nature of its concerns about the sustainability of his
employment. Immigration New Zealand’s approach prejudiced the appellant
because he did not have an opportunity to respond to information that was harmful
to his application.

[4] The Tribunal therefore cancels the decision and refers it back to Immigration
New Zealand for a correct assessment in terms of the applicable residence
instructions and the Tribunal’s directions.



BACKGROUND

[5] The appellant made his application for residence under the Skilled Migrant
category on 27 October 2016. He claimed points for skilled employment as an ICT
Support Technicians NEC, relying on his employment as an ICT network technician
at a fibre optic cable installation and labour hire business (the business). He
commenced his employment in July 2016. The terms of his employment included a
pay rate of $18 per hour.

Verification of the Role

[6] In March 2017, the business’ director completed an Immigration New Zealand
questionnaire about the nature of the appellant's work and provided an
organisational chart.

[7] In July 2017, Immigration New Zealand obtained financial information about
the business. The financial information included brief statements of the business’
financial performance for the 2015 and 2016 financial years, and a one-page
financial summary for the 2017 financial year.

[8] The statements of financial performance and the financial summary showed
that the business had made a loss during the 2016 and 2017 financial years. Profit
was minimised for the 2015 financial year by the payment of a shareholder salary
approximately equal to the profit remaining after all other expenses. Significant
shareholder and related party funds were introduced into the business during the
2016 financial year, funding its trading losses and a substantial increase in its fixed
assets. The business’ current liabilities exceeded its current assets during the 2016
financial year. Current liabilities were largely comprised of debts to shareholders
and related parties, rather than suppliers or other third parties. Equity in the
business became negative during the 2016 financial year because the additional
shareholder and related party funds were introduced into the business as debt, not
equity.

Immigration New Zealand’s Concerns

[9] On 31 July 2017, Immigration New Zealand wrote to the appellant’s then
representative with concerns regarding the appellant’s application. It noted that the
business had supplied it with financial statements for the 2015 and 2016 financial
years, stating only:

The information on file raises concerns over the sustainability of the company, and
your employment position.



[10] Immigration New Zealand advised that the business’ financial information
was being withheld pursuant to section 28(1)(b) of the Privacy Act 1993, as
releasing the information “would be likely to prejudice the commercial position of the
employer”. It said it was unable to release the business’ financial information without
the business’ signed authorisation.

Response to Concerns

[11] On 24 August 2017, the employer provided Immigration New Zealand with
the following information:

(@)

(b)

the business’ financial statements for the first four months of the 2018
financial year, showing the business had returned to profitability,
further increased its fixed assets, and that current liabilities had fallen,
due in part to $77,000 of shareholder and related party loans being
reclassified as long-term liabilities.  Current liabilities, largely
comprised of funds provided to the business by shareholders by way
of deposits to their current accounts, continued to exceed current
assets:

2018 (April = July

2017)
Turnover $352,605
Gross profit $101,268
Net profit $61,704
Fixed assets $165,350
Current assets $90,417
Current liabilities (including
shareholder loans and current $117,223
accounts)
Shareholder current accounts
recorded as current liabilities $87,897
Equity $61,704

a screen shot of the business’ bank account showing that it had funds
of more than $60,000 on 24 August 2016, following the payment of
staff wages and salaries the previous day;



(c) a document discussing the fibre installation contracts the business
was undertaking and the organisations to which the business
supplied labour. The document stated that the business’ contracting
arrangements guaranteed fibre installation work for three to four
years and that the business’ labour hire business had generated
revenue of $195,000 in the previous three months; and

(d) a diagram illustrating the business’ fibre installation and labour hire
customers, and copies of emails from customers requesting labour
hire.

[12] The director stated in his email (24 August 2017) that the business had
invested significant sums during the previous year, purchasing four vehicles
(approximately $22,000 per vehicle), fibre splicing and testing equipment, safety
equipment and conducting staff training.

Immigration New Zealand’s Decision

[13] On 8 November 2017, Immigration New Zealand declined the appellant’s
application because it was not satisfied that his employment was ongoing and
sustainable. Immigration New Zealand acknowledged that the business’ director
had provided it with further financial information but said that information had not
alleviated its concerns.

[14] Immigration New Zealand advised that the business’ financial information
was being withheld pursuant to section 9(2)(b)(ii) of the Official Information Act
1982, as releasing the information “may prejudice [the business’] commercial
position”. It remained unable to release the business’ financial information without
written authorisation from the business.

[15] Immigration New Zealand assessed that the appellant was entitled to
80 points. Without points for skilled employment the appellant did not meet the
minimum selection criteria of the Skilled Migrant category.

STATUTORY GROUNDS

[16] The appellant’s right of appeal arises from section 187(1) of the Immigration
Act 2009 (the Act). Section 187(4) of the Act provides:

(4) The grounds for an appeal under this section are that—



(a) the relevant decision was not correct in terms of the residence
instructions applicable at the time the relevant application for the
visa was made; or

(b) the special circumstances of the appellant are such that
consideration of an exception to those residence instructions should
be recommended.

[17] The residence instructions referred to in section 187(4) are the Government
residence instructions contained in Immigration New Zealand’s Operational Manual
(see www.immigration.govt.nz).

THE APPELLANT’S CASE

[18] On 29 November 2017, the appellant lodged this appeal on both grounds in
section 187(4) of the Act.

[19] On appeal, the appellant appoints counsel. Counsel makes submissions
(1 February and 23 May 2018) and provides copies of documents already on
Immigration New Zealand’s files, and new evidence (as detailed below).

New Evidence on Appeal
[20] The new evidence produced on appeal includes:

(@  Full financial statements for the 2015 to 2017 financial years:

2017 2016 2015
Turnover $605,527 $324,156 $657,644
Gross profit $31,163 -$14,180 $243,668
Net profit -$92,151 -$154,717 $539
Fixed assets $165,467 $103,897 $33,252
Current assets $89,825 $5,708 $20,757
Current liabilities
(including shareholder
|Oans and current $460,103 $222,266 $11,953

accounts)

Total shareholder

loans and current
accounts recorded as $426,747 $216,823 $0

current liabilities

Equity -$204,651  -$112,507 $42,216



(b)

(©)

(d)

(e)

(f)

the business’ financial statements for the part-period April 2017 to
December 2017 (of the 2018 financial year), and financial forecasts
prepared by the business’ accountant for the last six months of the 2018
financial year and for the 2019 financial year. The actual results for the
2018 part-period, forecast results for the 2018 financial year (combining
the nine months of actual results and the final three months of the
forecast results) and for the 2019 financial year showed turnover and
profit increasing over the two-year period:

2019 2018 2018

(full year)  (full year) 9 months

forecast forecast actual

Turnover $1,110,708  $998,005 $733,552
Gross profit $318,987  $246,343 $170,392
Net profit $147,977 $79,385 $45,113

the business’ IRD Goods and Services Tax (GST) returns for the period
April 2017 to September 2017, showing the business declared sales of
$654,750 during that period;

copies of the business’ Inland Revenue Department (IRD) Employer
Monthly Schedules for the calendar months April to August 2017,
showing the business declared payments to employees of between
$44,963 (August 2017) and $66,190 (April 2017) during each month of
that period;

the business’ bank statements for the period 5 March 2017 to 4 October
2017, showing the business consistently paid its employees and made
only occasional use of its overdraft facility; and

contracts and correspondence relating to future demand for the
business’ services.

[21] The extent to which the Tribunal can consider new information and evidence

on appeal is constrained by section 189 of the Act. New evidence on appeal is

inadmissible when considering the correctness of Immigration New Zealand’s
decision, unless it falls within the exceptions contained in section 189.

[22] The Tribunal notes that the GST returns, employer monthly schedules, bank
statements, financial statements for the 2015 to 2017 financial years, and seven of
the nine months of the business’ actual financial results for the 2018 financial year,



all existed prior to the date Immigration New Zealand made its decision on
8 November 2017. The financial forecasts for the final six months of the 2018
financial year and for the full 2019 financial year did not exist, but the information
relied on to produce them did exist at the time Immigration New Zealand made its
decision. A portion of the contracts and correspondence relating to future demand
for the business’ services was dated prior to the date Immigration New Zealand
made its decision. The Tribunal is satisfied that the information in these documents
that existed at the time Immigration New Zealand made its decision, could not, by
the exercise of reasonable diligence, have been placed before Immigration New
Zealand. The appellant was not provided with sufficiently specific details of
Immigration New Zealand’s concerns and therefore could not know what specific
information it was necessary to provide to Immigration New Zealand to address the
concerns. It would therefore be fair, in these circumstances, for the Tribunal to
consider this information: section 189(3)(a) of the Act.

[23] The Tribunal cannot consider the remaining new evidence because it did not
exist at the time Immigration New Zealand made its decision.

ASSESSMENT

[24] The Tribunal has considered the submissions and documents provided on
appeal and the file in relation to the appellant’s residence application, which has
been provided by Immigration New Zealand.

[25] An assessment as to whether the Immigration New Zealand decision to
decline the appellant’s application was correct in terms of the applicable residence
instructions is set out below.

Whether the Decision is Correct

[26] The application was made on 27 October 2016 and the relevant criteria are
those in residence instructions as at that time.

[27] Immigration New Zealand declined the application because it was not
satisfied that the appellant’s employment was sustainable. Without points for skilled
employment the appellant did not meet the minimum selection criteria of the Skilled
Migrant category.



The relevant instructions

[28] Residence instructions require that applicants relying on points for skilled
employment must demonstrate that their employment is ongoing and sustainable:

SM7.15 Additional requirements for skilled employment

b. Employment must be ongoing and sustainable. Ongoing and sustainable
employment is:

i. an offer of employment or current employment, with a single
employer, that is permanent or indefinite, and of which the employer
is in a position to meet the terms specified; or

Note: When assessing whether employment is sustainable, officers may
consider, but are not limited to, such factors as the residence status of the
employer, the period for which the employing organisation has been
established as a going concern, and the financial sustainability of the
employing organisation.

Effective 25/08/2014

[29] When deciding an application, Immigration New Zealand must act in
accordance with the principles of fairness and natural justice (Al.l.c, effective
29 August 2012). Relevant factors relating to fairness include:

Al.5 Fairness

a. Whether a decision is fair or not depends on such factors as:

° whether the applicant is informed of information that might harm their
case (often referred to as potentially prejudicial information);

° whether the applicant is given a reasonable opportunity to respond
to harmful information;

Effective 29/11/2010

Consideration of confidential information

[30] The appellant was employed as an ICT network technician at a fibre
installation and labour hire business. His employer provided financial information to
Immigration New Zealand during its assessment of his application, including



financial statements and the business’ bank balance. His employer also provided
information on demand for the business’ services in future years, and noted that the
business had made substantial capital investments in recent periods.

[31] Immigration New Zealand considered the employer’s financial information but
declined the appellant’s application because it was not satisfied that his employment
was ongoing and sustainable. At the point in time that it expressed its concerns,
Immigration New Zealand considered that it was unable to provide any specific
details regarding its concerns without the employers written consent, due to section
28(1)(b) of the Privacy Act 1993. In its decision, Immigration New Zealand stated
that it was unable to disclose specific details regarding its concerns without the
employer’s written consent due to section 9(2)(b)(ii) of the Official Information Act
1982.

[32] The Tribunal has a number of concerns with Immigration New Zealand’s
approach to assessment of the appellant’s application:

(@) there was no evidential basis for the confidentiality that Immigration
New Zealand asserted, in relation to either the business’ financial
information or the specific nature of its concerns. There is no
information on the file to suggest that the business required that its
financial information remain confidential, or that it would not have
agreed to the disclosure of the financial information and concerns, had
Immigration New Zealand enquired. That counsel now appears to
possess the business’ financial information lends weight to this;

(b)  Immigration New Zealand purported to rely on section 28(1)(b) of the
Privacy Act 1993 as the basis for withholding the business’ financial
information and the specific nature of its concerns. However, as the
Tribunal found in EN (Skilled Migrant) [2017] NZIPT 204000 at [42],
section 28(1)(b) is intended to be a response to a request for personal
information under Privacy Principle 6; that is, for an individual’'s own
personal information. Reliance on the section prior to any such
request would appear premature and may amount to predetermination
in the event such a request is made. Further, the extent to which an
employer’s financial information may fall within the scope of that
section is arguable;

(© Immigration New Zealand also purported to rely on section 9(2)(b)(ii)
of the Official Information Act 1982 as the basis for withholding the
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business’ financial information and the specific reasons for its
decision. However, section 9(2)(b)(ii) of the Official Information Act
1982 is intended to be a response to a request for information under
section 12 of the Act, and there was no evidence that such a request
had been made. That being the case, reliance on the section prior to
any such request was premature. Further, there is no evidence that
Immigration New Zealand made any attempt at undertaking the
required assessment specified in section 9(1) of the Official
Information Act 1982 before determining that the business’ financial
information, and the specific reasons for its decision, could not be
disclosed to the appellant pursuant to section 9(2)(b)(ii) of that Act;
and

(d) the Tribunal has previously raised concerns regarding Immigration
New Zealand’'s use of confidential information: see DH (Skilled
Migrant) [2017] NZIPT 204026 at [30] and [43]. The principle that an
applicant is entitled to know of any potentially prejudicial information
that may affect the outcome of their application is so fundamental to
the decision-making process that, in many contexts, such information
should not be considered at all. In the residence context, where an
applicant is seeking to obtain a privilege, it is arguable that a lesser
standard applies and that confidential information may be considered,
provided an applicant grants express and informed consent for
Immigration New Zealand to do so.

[33] Here, as in a number of other cases, Immigration New Zealand failed to
disclose its specific concerns, or the employer’s financial information, to the
appellant. Its reliance on information that it deemed to be confidential is contrary to
one of the fundamental principles of natural justice, reflected in Al.5.a of
instructions, of a party’s right to be informed of, and have an opportunity to respond
to, potentially prejudicial information. Without knowledge of the information that was
considered harmful to his application, the appellant was never truly in a position to
respond to, or understand, Immigration New Zealand’s concerns.

[34] Immigration New Zealand failed to establish whether there was any
requirement for confidentiality, mistakenly relied on the Privacy Act 1993 and failed
to obtain the appellant’s consent to the consideration of the confidential information.
The Tribunal finds that Immigration New Zealand'’s failure to disclose the confidential
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information and the specific nature of its concerns, in the context of this case,
breached the requirements of Al.5.a of instructions and was procedurally unfair.

Prejudice to the appellant

[35] Although not disclosed to the appellant, the visa assessment document on
Immigration New Zealand’s file states, briefly, that Immigration New Zealand’s
principal concerns related primarily to the trading loss for the 2016 financial year
and the business’ negative equity during that year. Immigration New Zealand was
not satisfied that the additional financial information provided by the employer
addressed its concerns. Further, differences between the additional financial
information and the previously provided financial information gave rise to fresh
concerns in relation to the reliability of the business’ financial information.

[36] On appeal, counsel argues that the business was sustainable based on
recent financial results and forecasts prepared by the business’ accountant,
showing that the business would become increasingly profitable over the next two
financial years. Counsel noted that the business’ return to profitability was based
on the significant capital investments it had made in the previous financial years.

[37] The Tribunal is satisfied that the appellant’s evidence on appeal shows that,
had Immigration New Zealand disclosed the specific nature of its concerns, he could
have provided financial forecasts supporting the future profitability of the business,
and reconciled or explained the discrepancies that Immigration New Zealand
believed it had identified between different documents. The Tribunal is therefore
satisfied that Immigration New Zealand’s failure to disclose its concerns deprived
the appellant of a reasonable opportunity to respond to the concerns, prejudicing
his application.

Conclusion as to correctness

[38] For the reasons given above, the Tribunal finds that Immigration New
Zealand'’s decision to decline the application was incorrect. Its assessment was not
correct because it failed to disclose potentially prejudicial information to the
appellant, which was procedurally unfair and prejudiced the appellant’s application.
Accordingly, the application must be returned to Immigration New Zealand for
correct assessment.
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DETERMINATION

[39] This appeal is determined pursuant to section 188(1)(e) of the Immigration
Act 2009. The Tribunal considers that the decision to refuse the visa was made on
the basis of an incorrect assessment in terms of the applicable residence
instructions. However, the Tribunal is not satisfied the appellant would, but for that
incorrect assessment, have been entitled in terms of those instructions to the
immediate grant of a visa.

[40] The Tribunal therefore cancels the decision of Immigration New Zealand.
The appellant’s application is referred back to the chief executive of the Ministry of
Business, Innovation and Employment for a correct assessment by Immigration
New Zealand in terms of the applicable residence instructions, in accordance with
the directions set out below.

Directions

[41] It should be noted that while these directions must be followed by Immigration
New Zealand, they are not intended to be exhaustive and there may be other
aspects of the application which require further investigation, remain to be
completed or require updating.

1. The application is to be reassessed by an Immigration New Zealand
officer not previously associated with the application, in accordance with
the instructions in existence at the date the residence application was
made. No further lodgement fee is payable.

2. Immigration New Zealand is to invite the appellant to produce evidence
of his new skilled employment (advised to the Tribunal on 23 May 2018),
which Immigration New Zealand shall assess accordingly.

3. Should any information arise that is potentially prejudicial to the
appellant, Immigration New Zealand must clearly put this information to
him, and allow him a reasonable opportunity to respond to that
information. If issues arise as to the confidentiality of any information
provided by the employing company that Immigration New Zealand
considers is confidential and cannot be disclosed to the appellant,
Immigration New Zealand is to have regard to the Tribunal’s findings in
EN (Skilled Migrant) [2017] NZIPT 204000 at [42] and DH (Skilled
Migrant) [2017] NZIPT 204026 at [29] to [32] and at [43] to [45].



13

[42] The appellant is to understand that the success of this appeal does not
guarantee that his application will be successful, only that it will be subject to
reassessment by Immigration New Zealand.

[43] The appeal is successful in the above terms.

Order as to Depersonalised Research Copy

[44] Pursuantto clause 19 of Schedule 2 of the Immigration Act 2009, the Tribunal
orders that, until further order, the research copy of this decision is to be
depersonalised by removal of the appellant’s name and any particulars likely to lead
to the identification of the appellant.

“A Davidson”

A Davidson
Member

Certified to be the Research
Copy released for publication.

A Davidson
Member




