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RESIDENCE DECISION 
___________________________________________________________________ 

[1] The appellant is a 31-year-old citizen of India whose application for 

residence under the Skilled Migrant category was declined by Immigration New 

Zealand.  The application included the appellant’s 33-year-old husband and 

six-year-old son, also citizens of India.   

THE ISSUE 

[2] Immigration New Zealand declined the appellant’s application because it 

was satisfied her employment as the store manager of a dairy shop had been 

obtained as the result of a payment she made to her employer.  As such, the 

appellant could not be awarded points for skilled employment.  Without points for 

skilled employment, the application could not succeed under the Skilled Migrant 

category.   

[3] The primary issue for the Tribunal is whether, on the balance of 

probabilities, two payments (a $2,000 payment for rent and the purchase of 

furniture from the employer and a $3,000 payment for the purchase of cigarettes) 

made by the appellant to her employer prior to taking up her employment were for 

the purpose of securing her employment.   

[4] For the reasons that follow, the Tribunal finds that Immigration New Zealand 

was correct to decline the application.  Further, the Tribunal finds that the 
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appellant does not have special circumstances, arising from her and her 

husband’s settlement in and contribution to New Zealand, and the interests of their 

child, such as to warrant a recommendation to the Minister of Immigration that an 

exception to residence instructions be considered.   The appeal is unsuccessful. 

BACKGROUND 

[5] The appellant made her application for residence under the Skilled Migrant 

category on 18 April 2017.  She claimed 165 points, which included 50 points for 

skilled employment as the store manager of a dairy shop in a provincial city, a 

position she claimed substantially matched the Australian and New Zealand 

Standard Classification of Occupations (ANZSCO) description, including core 

tasks, of a Retail Manager (General).  The appellant was paid $20.50 per hour and 

earned the equivalent of $42,640 per annum, based on a 40-hour week.   

[6] This is the second time that the appellant’s residence application has been 

appealed to the Tribunal.  The application was initially declined by Immigration 

New Zealand on 17 January 2018 because it was not satisfied that her 

employment was ongoing and sustainable.  The application was declined on the 

additional ground that the appellant’s employment did not substantially match the 

ANZSCO description, including core tasks, of a Retail Manager (General).  The 

decision was subsequently appealed to the Tribunal.  In YZ (Skilled Migrant) 

[2018] NZIPT 204815, a decision dated 30 August 2018, the Tribunal granted the 

appeal and returned the application to Immigration New Zealand for correct 

assessment.  In returning the application, the Tribunal directed that Immigration 

New Zealand make further inquiries regarding a $2,000 payment for “rent”, which 

the appellant made on 28 July 2016 to an entity that had the same name as the 

employing company.  It was noted that the appellant’s employment with the 

company commenced on 22 August 2016.  

Employer’s Telephone Interview 

[7] On 27 September 2018, and with the assistance of a Punjabi-speaking 

interpreter, Immigration New Zealand interviewed the appellant’s employer by 

telephone.  At the beginning of the interview, the employer was advised that 

providing false and misleading information to an Immigration New Zealand officer 

was an offence under section 342 of the Immigration Act 2009 for which the 

employer could be prosecuted.   
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[8] The employer was asked whether he had received any payments from the 

appellant before she commenced her employment.  The employer acknowledged 

that he received $2,000 from the appellant by electronic bank transfer after 

“25 July 2016”, which was payment for staying at the employer’s recently--

purchased home for two weeks and for some used furniture she purchased from 

him, namely a bed, fridge, washing machine, and a three-seater couch.  The 

employer explained that he and his wife were not able to move into their 

newly-purchased home because their shop sold Lotto and, as he had recently 

purchased the business, he and his wife required further training to operate the 

Lotto machine in their store.  The couple’s training was out of town, which enabled 

the appellant and her husband to live in the employer’s house for two weeks while 

he and his wife were away.  There was no written rental agreement between the 

employer and the appellant.  Theirs was an oral agreement only.   

[9] Immigration New Zealand reminded the employer of its earlier warning that 

providing false and misleading information was a prosecutable offence under the 

Immigration Act 2009.  The employer was then asked whether the appellant had 

paid for any purchases for the shop using her own money.  The employer stated 

that no such purchase had been made and if the appellant wanted to buy any milk 

or chocolate from the store, she needed to pay for them.   

[10] By email of 27 September 2018, Immigration New Zealand subsequently 

requested further information from the employer, which included evidence that he 

had purchased the residential property that was rented to the appellant in July 

2016, and evidence that he had attended training in another city during the time 

the appellant rented his home.  In response, the employer provided a copy of his 

sale and purchase agreement (signed 9 May 2016), which had a settlement date 

of 8 July 2016.  In addition, the employer provided his and his wife’s training 

certificates, which showed that his wife attended a Lotto retail management 

programme from 6–8 July 2016, and that he attended a one-day Lotto terminal 

operations, products and services course on 21 July 2016.   

Appellant’s Telephone Interview 

[11] After interviewing the employer, Immigration New Zealand interviewed the 

appellant by telephone.  She was asked to explain the $2,000 payment she had 

made to her employer in July 2016.  The appellant stated that she lived in her 

employer’s house for two weeks and that the payment comprised rent ($900 for 

rent and $100 for electricity) and the purchase price for some items she purchased 
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from her employer, notably a bed, fridge, washing machine and a sofa.  The 

appellant further stated that she and her husband lived in the house and that she 

did not have a written rental agreement with her employer.   

Immigration New Zealand Request for Further Information 

[12] By email of 27 September 2018, Immigration New Zealand advised counsel 

that, after reviewing the appellant’s bank statements for the period May–November 

2016, it noticed frequent payments to a specific bank account number and a 

number of purchases from an Indian spice business and a large food and 

beverage wholesaler.  Counsel was asked to provide Immigration New Zealand 

with further information regarding these transactions.   

[13] By letter of 3 October 2018, counsel explained that the specific bank 

account was the appellant’s and her husband’s joint bank account, which was 

used for everyday expenses.  Counsel further explained that a money transfer 

business was connected to the Indian spice business and that the appellant’s 

payments were financial remittances to her and her husband’s family members in 

India.  The transaction that was made to a large food and beverage wholesaler of 

$3,000 was for the purchase of cigarettes that the appellant had purchased for her 

employer for which, she had been reimbursed in cash.    

[14] As for the appellant’s $2,000 payment to the employer, counsel stated that 

the employer had purchased a new house (as described above).  However, when 

the house was purchased, the employer and his wife were living in rented 

accommodation and were still liable to pay rent to their former landlord for another 

two weeks.  It was submitted that the employer and his wife moved into their 

newly-purchased home while the appellant and her husband lived in the house 

that the employer had previously rented.  In support of counsel’s submissions, 

Immigration New Zealand was provided with the appellant’s and her husband’s 

bank statements and evidence of their financial remittances to their family 

members in India.   

[15] On 3 October 2018, counsel emailed Immigration New Zealand to advise 

that the appellant had forgotten to mention, during her recent telephone interview 

with Immigration New Zealand, the payment that she made in 2016 to a large food 

and beverage wholesaler.  While this was an oversight on her part, it was an 

understandable error given that the payment was made over two years ago. 
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Former Landlord’s Telephone Interview 

[16] On 4 October 2018, and with the assistance of a Hindi-speaking 

Immigration New Zealand officer, Immigration New Zealand interviewed the 

appellant’s previous landlord, who was in fact her flatmate as he was also living in 

the same house and paying rent himself.  The landlord advised Immigration New 

Zealand that the appellant and her husband lived with him from 2014 to 

July-August 2016.  He did not know exactly when the appellant stopped living with 

him, but she paid her rent on a weekly basis when it was convenient for her to do 

so.  There was no written agreement in place between the parties and the landlord 

had given the appellant’s two or three weeks’ notice to vacate the premises when 

he learnt that she had been offered her current employment, which was out of 

town.   

Immigration New Zealand Raises Concerns  

[17] By letter of 17 October 2018, Immigration New Zealand advised the 

appellant that it appeared that her employment had been offered to her as a result 

of a payment she made to her employer.  It was noted that counsel’s explanation 

for the appellant’s $2,000 payment to her employer contradicted information from 

the employer, who had stated previously that he rented his newly-purchased 

property to the appellant and not his former rented home.   

[18] It was noted that, on 30 May 2016, the appellant’s bank statements showed 

that she made a $500 payment to her former landlord.  A schedule of the 

appellant’s rent payments to her former landlord was provided, which showed that 

no rent payments were made for the weeks of 10 July 2016, 31 July 2016, and 

7 August 2016.  Although it appeared that the appellant had started a new tenancy 

with a large real estate firm from 12 August 2016 onwards, it appeared that the 

appellant’s $500 payment was sufficient to cover the three-week period, 

mentioned above, when no rent was paid the landlord.  By implication, it appeared 

that, the appellant continued to live with her former landlord during the two-week 

period the appellant claimed to have lived in her employer’s house.   

[19] Immigration New Zealand noted a payment of $3,000 from the appellant to 

a large food and beverage wholesaler on 26 July 2016, which was for the 

purchase of cigarettes for the shop.  However, considering the employer’s 

previous statement to Immigration New Zealand that, the appellant had not 

purchased anything for the shop using her own funds, and noting that the 
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transaction had taken place before the appellant commenced her employment on 

22 August 2016, the transaction did not appear to be a business purchase. 

[20] Immigration New Zealand expressed further concerns regarding a $1,900 

withdrawal from the appellant’s bank account on 2 February 2017, as well as a 

large number of transactions amounting to $20,827.44, which appeared to have 

been made around the time that the appellant received her job offer as store 

manager.  Finally, Immigration New Zealand expressed concerns regarding the 

genuineness of some of the bank statements that were provided, which appeared 

to have been photographed rather than originals or certified copies.    

Appellant’s Response 

[21] On 1 November 2017, counsel responded to Immigration New Zealand’s 

concerns.  Counsel explained that there had been a “misinterpretation” as to the 

appellant’s actual place of residence.  Upon further clarification, the appellant was 

now understood to have rented her employer’s recently-purchased property and 

not his former rented home.  While an error had been made, it remained that the 

appellant’s $2,000 payment to her employer in July 2016 was for two weeks’ rent 

and the purchase of used furniture and appliances.   

[22] In response to Immigration New Zealand’s assessment of the appellant’s 

$500 payment to her former landlord, counsel stated that this was speculative and 

lacked supporting evidence.  The $500 payment related to the purchase of an iPad 

from the former landlord.  The appellant’s bank statements showed that, unlike her 

previous rent payments to the landlord, the $500 payment was not recorded as 

having been made for rent. 

[23] With respect to the appellant’s $3,000 payment to a large food and 

beverage wholesaler on 26 July 2016, counsel stated that the employer had 

difficulty recalling this transaction, which was understandable given that it had 

taken place two years prior.  When asked whether the appellant had purchased 

anything for the shop, the employer took Immigration New Zealand to mean 

whether the appellant had purchased something for the shop for which she had 

not been reimbursed, to which the employer stated that there were no such 

purchases by the appellant because she had been reimbursed by his business 

and she was not owed anything.  As evidence of the appellant’s $3,000 purchase, 

Immigration New Zealand was provided with a receipt from a large food and 

beverage wholesaler.  Although the receipt was faded, it showed that a $3,000 

payment was made via the appellant’s bank card. 
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[24] Counsel acknowledged that the appellant’s $3,000 payment was made 

before she commenced her employment.  In explanation for making the payment, 

it was submitted that the appellant was being thoughtful because at the time she 

visited the employer on 26 July 2016, the store was busy.  She offered to help him 

purchase the cigarettes from the wholesaler.   

[25] As for the withdrawal of $1,900 from the appellant’s bank account on 

2 February 2017, the payment was attributed to the appellant repaying her 

employer for purchasing discounted airline tickets for her and her son through a 

friend of the employer, who worked in a travel agency.  A receipt for $1,900 from 

the travel agency and evidence of the appellant’s and her son’s flight itineraries 

were provided to Immigration New Zealand.   

[26] In relation to the multiple transactions worth $20,827.44, counsel explained 

that these transactions were financial remittances from the appellant to her uncle, 

brother, brother-in-law and sister-in-law in India.  Bank statements and financial 

remittance receipts from a money transfer business were provided to Immigration 

New Zealand.  Counsel reminded Immigration New Zealand that it needed to 

assess the application in accordance with the principles of fairness set out in 

A1.5.b (effective 29 November 2010) and that it needed to distinguish facts and 

relevant evidence from opinions and assumptions. 

Immigration New Zealand’s Decision 

[27] On 3 December 2018, Immigration New Zealand declined the appellant’s 

application because it was satisfied that she had been offered employment as a 

result of a payment she made to her employer.  The appellant was therefore not 

entitled to points for skilled employment without which, her application could not 

succeed under the Skilled Migrant category. 

Subsequent to Immigration New Zealand’s Decision 

[28] In July 2018, the appellant and her husband applied for a further Essential 

Skills work visa.  On 4 February 2019, Immigration New Zealand declined their 

application because it was not satisfied that the appellant’s employment was 

genuine and sustainable, and there were still concerns that her employment was 

offered to her as a result of a payment she made to her employer.   

[29] As the appellant’s, her husband’s and son’s interim visas expired after 

21 January 2019, the family were no longer lawfully in New Zealand.  
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Consequently, the appellant and her husband lodged appeals with the Tribunal in 

its deportation (non-resident) jurisdiction.  The Tribunal’s decisions regarding 

these appeals are being released contemporaneously with this residence appeal 

decision (GY (India) [2019] NZIPT 504452-453).  The appeals are declined.    

STATUTORY GROUNDS 

[30] The appellant’s right of appeal arises from section 187(1) of the Immigration 

Act 2009 (the Act).  Section 187(4) of the Act provides: 

(4) The grounds for an appeal under this section are that— 

(a) the relevant decision was not correct in terms of the residence 
instructions applicable at the time the relevant application for the 
visa was made; or 

(b) the special circumstances of the appellant are such that 
consideration of an exception to those residence instructions 
should be recommended. 

[31] The residence instructions referred to in section 187(4) are the Government 

residence instructions contained in Immigration New Zealand’s Operational 

Manual (see www.immigration.govt.nz). 

THE APPELLANT’S CASE 

[32] On 6 December 2018, the appellant lodged this appeal on both grounds in 

section 187(4) of the Act.   

[33] On appeal, counsel’s associate, makes submissions (20 December 2018).  

He submits that, because the appellant lives in a small rural town and is a member 

of a minority group, it is important that members of the group support and help 

each other.  Immigration New Zealand failed to consider the application fairly 

because it did not consider this cultural context of migrants helping each other. 

[34] There was nothing unusual in the appellant paying her employer rent 

because she needed a place to stay and her employer had a place available.  

These were two culturally similar migrants trying to help each other in a way that 

was mutually beneficial.  The employer did not exploit the appellant.  He was trying 

to help her become more settled in her local community.  Immigration New 

Zealand read into their working relationship an exploitive or bad faith element that 

was never present.     
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ASSESSMENT 

[35] The Tribunal has considered the submissions and documents provided on 

appeal and the file in relation to the appellant’s residence application, which has 

been provided by Immigration New Zealand.   

[36] An assessment as to whether the Immigration New Zealand decision to 

decline the appellant’s application was correct in terms of the applicable residence 

instructions is set out below.  This is followed by an assessment of whether the 

appellant has special circumstances which warrant consideration of an exception 

by the Minister of Immigration. 

Whether the Decision is Correct 

[37] The application was made on 18 April 2017 and the relevant criteria are 

those in residence instructions as at that time.  Immigration New Zealand declined 

the application because it was satisfied that the appellant’s employment was 

offered as a result of a payment she made to her employer.  The relevant 

instruction in this case is SM7.15, which states:   

SM7.15 Additional requirements for skilled employment 

a. Skilled employment only qualifies for points if the employment is: 

… 

v. the employment was not offered as a result of payment made by 
the applicant (or their agent) to the employer (or their agent) in 
exchange for securing that offer of employment. Such practices are 
contrary to the principles of the Wages Protection Act 1983, as well 
as to immigration instructions. 

… 
Effective 25/08/2014 

[38] Immigration New Zealand’s decline letter refers specifically to four sets of 

payments that were made by the appellant.  These comprise a $2,000 electronic 

transfer by the appellant to her employer on 28 July 2016; an EFTPOS payment of 

$3,000 to a large food and beverage wholesaler on 26 July 2016; a $1,900 

withdrawal from the appellant’s bank account, paid to the employer on 2 February 

2017; and multiple transactions worth $20,827.44 to a money transfer business.  

In declining the application, Immigration New Zealand appears to have accepted, 

albeit with some reservations, the appellant’s explanation for the $1,900 payment 

to her employer (which was a reimbursement for airline tickets that the employer 

had purchased for the appellant and her son) and the multiple transactions worth 
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$20,827.44, which appear to have been financial remittances to the appellant’s 

and her husband’s relatives in India.  Given the above, the Tribunal turns to 

consider the remaining payments of $2,000 and $3,000 by the appellant.  

The $2,000 payment 

[39] Immigration New Zealand was advised that the appellant’s payment of 

$2,000 to her employer on 28 June 2016, comprised $900 for two weeks’ rent 

$100 for electricity, and the remainder was the purchase price for used furniture 

and appliances that were purchased from the employer.  It was submitted that the 

appellant lived, for two weeks (from late July to early August 2016), in her 

employer’s newly-purchased home.  The employer stated that he and his wife 

were not able to immediately move into their new home because of Lotto training 

in a different city, which the couple attended. 

[40] Although the training certificates that were provided to Immigration New 

Zealand accounted for only 4 of the 14 days the employer claimed not to have 

lived in his newly-purchased home, this information was consistent with the 

employer’s telephone interview with Immigration New Zealand.  Although there 

was an error of “misinterpretation” as to which of the employer’s addresses was 

rented by the appellant and her husband, no adverse credibility finding could be 

made against the appellant as the inconsistent statement was made by counsel in 

his letter of 3 October 2018 to Immigration New Zealand and not the appellant 

herself.   

[41] Despite this error, which the Tribunal attributes to a mistake in receiving 

instructions, there were areas in the employer’s and the appellant’s interviews in 

which they were consistent and shared common ground, namely that the $2,000 

payment by the appellant on 28 June 2016 was for both rent and the purchase of 

furniture.  Further, there was corroboration between the parties regarding the 

absence of a written tenancy agreement between them.  Bolstering matters further 

are the appellant’s bank statements, which Immigration New Zealand accepted 

were consistent with her having lived at her employer’s residence for two weeks 

from late July early August 2016.  The Tribunal observes that the information 

provided by the appellant’s former landlord was not in direct conflict with the 

information provided by the appellant and her employer.  Although the landlord 

could not recall with precision when the appellant stopped living with him, his 

response of “around 24 July 2016” was in close proximity to the time frames 

provided by the appellant and her employer.  Finally, the Tribunal must 
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acknowledge the possibility that, as the appellant lived in her employer’s residence 

for only two weeks, this limited her ability to provide Immigration New Zealand with 

other evidence that showed that she had lived in her employer’s home. 

[42] For the above reasons, the Tribunal finds that the appellant’s payment of 

$2,000 to her employer on 28 July 2016 was not made to secure her job offer.  

Instead, the Tribunal is satisfied, on the balance of probabilities, that the payment 

was made primarily for the payment of rent and furniture.  Although the payment 

was made some four weeks before the appellant started her employment as store 

manager on 22 August 2016, something more was required in order to decline the 

application under SM7.15.a.v.  

The $3,000 payment to a large food and beverage wholesaler 

[43] The Tribunal observes that the employer initially advised Immigration New 

Zealand that the appellant did not purchase any stock for his business from her 

own funds.  However, the Tribunal finds that this statement was incorrect.  By 

letter of 3 October 2018, counsel advised Immigration New Zealand that the 

appellant spent $3,000 purchasing cigarettes for the employer’s business.  In an 

attempt to minimise the employer’s earlier statement, which was at odds with the 

appellant’s stock purchase of cigarettes, it was submitted that the employer 

believed Immigration New Zealand to have asked him whether the appellant made 

any payments “from her own pocket” for which she had not been reimbursed by 

the business.   

[44] The Tribunal observes that the employer was asked to confirm whether he 

received any payments or gifts from the appellant.  The employer stated, “No. I am 

sure I haven’t asked for any money or she hasn’t given any money”.  The 

employer was then asked whether she had purchased any products for the store 

from her own accounts.  The employer stated: 

No she has not made any purchases from the store, she has to pay from her own 
money any milk or chocolate from the store, she has to pay from her own money. 

[45]  The questions put to the employer were straightforward and unambiguous.  

They carried no double meaning as was contended by counsel.  The employer’s 

responses were equally clear and unequivocal.  There is nothing before the 

Tribunal indicating that the employer was confused or misunderstood what was 

being asked of him.   
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[46] Although it was submitted by counsel that the appellant was reimbursed “in 

cash” by the business, that assertion was not supported with any evidence.  While 

Immigration New Zealand was provided with a receipt from 2016 from a large food 

and beverage wholesaler, that information does not establish that the appellant 

was reimbursed by her employer or his business. 

[47] This was a significant purchase of stock by the appellant.  At the time it was 

made, she was not an employee of the business.  Missing from the appellant’s 

response to Immigration New Zealand’s concerns is a credible narrative as to why 

the payment was made, particularly when the appellant was not an employee of 

the business and when the employer can be reasonably expected to pay for his 

own business’s expenses.    

[48] Counsel’s associate cited LB (Skilled Migrant) [2018] NZIPT 204410, which 

is not directly relevant to this appeal.  In this present appeal, the appellant was 

made aware of Immigration New Zealand’s specific concerns regarding her 

application, as described above at [17]–[20].  In particular, the appellant had 

sufficient opportunity to provide Immigration New Zealand with evidence that she 

was reimbursed for the purchase she made of cigarettes for the shop. 

[49] Of the various transactions that Immigration New Zealand expressed 

concern about, the Tribunal finds that only one, the $3,000 payment, breached 

SM7.15.a.v for the reasons given above.  Although the Tribunal finds no evidence 

of a payment having been made to secure employment with respect to the other 

three payments, described above, the appellant’s $3,000 payment on 26 July 2018 

to a large wholesaler, is a sufficient reason of itself for Immigration New Zealand to 

decline the application.   

Conclusion on Correctness 

[50] The Tribunal finds that Immigration New Zealand’s decision to decline the 

application was correct because it was caught by SM7.15.a.v of the instructions. 

Without points for skilled employment, the appellant’s application under the Skilled 

Migrant category could not succeed.   

Whether there are Special Circumstances 

[51] The Tribunal has power pursuant to section 188(1)(f) of the Act to find, 

where it agrees with the decision of Immigration New Zealand, that there are 
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special circumstances of an appellant that warrant consideration by the Minister of 

Immigration of an exception to the residence instructions.   

[52] Whether an appellant has special circumstances will depend on the 

particular facts of each case.  The Tribunal balances all relevant factors in each 

case to determine whether the appellant's circumstances, when considered 

cumulatively, are special.   

[53] Special circumstances are “circumstances that are uncommon, not 

commonplace, out of the ordinary, abnormal”: Rajan v Minister of Immigration 

[2004] NZAR 615 (CA) at [24] per Glazebrook J. 

Personal and family circumstances 

[54] The appellant and her husband are citizens of India in their early 30s.  They 

have a six-year-old son, who is also a citizen of India.  

[55] On 10 February 2011, the appellant arrived in New Zealand as the holder of 

a student visa.  In May 2011, her husband of 10 years, arrived in New Zealand as 

the holder of a visitor visa.  With the exception of two relatively short departures 

from New Zealand of approximately four to five weeks in late 2014 and early 2017, 

the appellant has lived in New Zealand for over eight years as the holder of a 

series of student, work and interim visas.  Her last interim visa expired on 

21 January 2019.  The appellant, her husband and their child are currently living in 

New Zealand without valid visas.   

[56] The appellant has no immediate family living in New Zealand.  Her parents 

and her two siblings live in India as do her husband’s parents.  

[57] The application was declined because Immigration New Zealand found that 

the appellant’s employment was offered to her as a result of a payment she had 

made to her employer. 

Health, character and English language  

[58] Immigration New Zealand was satisfied that the appellant, her husband and 

her son were of an acceptable standard of health.  The couple provided 

Immigration New Zealand with clear police certificates from New Zealand and 

India.  An IELTS certificate for the appellant, with an overall band score of 6.5, was 

also provided.  A letter of support from the husband’s former employer, states that 

the husband is able to communicate in English with his fellow workers.   
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Qualifications and work experience 

[59] The appellant obtained a Diploma in Entrepreneurship (Level 7) from a 

private training establishment in New Zealand in September 2014.  She has 

previously worked in New Zealand as an orchard supervisor, an orchard worker, 

and as an office assistant manager for a horticulture business.  She was most 

recently employed as the store manager of a dairy shop in a large provincial city 

from August 2016 to January 2019.  She was paid $20.50 per hour and was 

required to work 40 hours per week.  She earned approximately $42,640 per 

annum, based on a 40-hour week. 

[60] The appellant’s husband has worked for a kiwifruit business.  He was 

described by an orchard manager and grower as being honest, hardworking, and 

having a positive attitude.   

Settlement in New Zealand 

[61] The appellant has lived in New Zealand for over eight years.  In addition to 

completing her Level 7 Diploma in Business, she has previously completed a 

Level 6 Diploma in Business in September 2011 and a Bachelor of Arts from a 

university in India in April 2008.  It is likely that the appellant and her husband and 

child have formed friendships here during their time in New Zealand.   

The appellant’s child 

[62] The Tribunal is required, pursuant to Article 3(1) of the 1989 Convention on 

the Rights of the Child, to have regard to the best interests of the appellant’s child 

as a primary consideration.  However, the child’s interests are not the paramount 

consideration: Puli’uvea v Removal Review Authority (1996) 2 HRNZ 510 (CA) 

and Ye v Minister of Immigration [2010] 1 NZLR 104 at [24] per Tipping J. 

[63] The appellant has one child, a six-year-old son, who was born in 

New Zealand in 2013.  Although, the child was born in New Zealand, he remains a 

citizen of India.  The son’s travel records indicate that he previously lived offshore, 

presumably in India, from July 2013 to February 2017.  The son returned to 

New Zealand on 14 February 2017 and has lived here since then.   

[64] The Tribunal understands that the son is attending primary school here in 

New Zealand.  As a citizen of India, he will be able to receive an education there 

from primary to tertiary level, especially if he decides to pursue higher education 
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later in his life.  There is nothing about the son’s circumstances which suggests his 

best interests require the grant of residence as an exception to instructions. 

Discussion of special circumstances 

[65] The appellant has lived in New Zealand since February 2011.  She has a 

diploma qualification and has worked as a store manager of a dairy shop in 

New Zealand for approximately two-and-a-half years.  While the appellant is 

well-settled in New Zealand, her and her husband’s contributions to the 

New Zealand economy have been modest.  Although it is acknowledged that the 

appellant has lived in New Zealand for the better part of eight years, this is not out 

of the ordinary.  Many migrants under the Skilled Migrant category have lived in 

New Zealand for similar periods.   

[66] The appellant’s family nexus is to India where her and her husband’s 

immediate and extended families reside.  The couple may prefer to reside in New 

Zealand so that they can continue to send financial remittances to their family 

members in India, however, it is not uncommon for migrants who live and work in 

New Zealand to take on such obligations.  Considered cumulatively, the Tribunal 

finds that the appellant’s circumstances are not special such as to warrant a 

recommendation that the Minister of Immigration consider making an exception to 

residence instructions in this case.   

DETERMINATION 

[67] This appeal is determined pursuant to section 188(1)(a) of the Immigration 

Act 2009.  The Tribunal confirms the decision of Immigration New Zealand to 

decline the appellant's application for residence as correct in terms of the 

applicable residence instructions.  The Tribunal does not consider that the 

appellant has special circumstances which warrant consideration by the Minister of 

Immigration as an exception to those instructions under section 188(1)(f) of the 

Immigration Act 2009. 

[68] The appeal is unsuccessful. 

Order as to Depersonalised Research Copy 

[69] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the 

Tribunal orders that, until further order, the research copy of this decision is to be 
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depersonalised by removal of the appellant’s name and any particulars likely to 

lead to the identification of the appellant and her husband and child.   

“P Fuiava” 
 P Fuiava 
 Member 


