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___________________________________________________________________ 

RESIDENCE DECISION 
___________________________________________________________________ 

[1] The appellant is a 37-year-old citizen of India whose application for 

residence under the Skilled Migrant category was declined by Immigration 

New Zealand.  Her application includes her 38-year-old husband and their 

daughter, aged 8 years. 

THE ISSUE 

[2] Immigration New Zealand declined the appellant’s residence application 

because it found that her employment as the branch manager of a travel agency 

did not substantially match the Australian and New Zealand Standard 

Classification of Occupations (ANZSCO) occupation description and core tasks, of 

a Travel Agency Manager.  Without points for skilled employment or skilled work 

experience (as a branch manager), the application could not succeed.   

[3] The principal issue for the Tribunal is whether Immigration New Zealand 

fairly and correctly assessed the appellant’s application.  For the reasons which 

follow, the Tribunal finds that Immigration New Zealand did not fairly and correctly 

assess the application because it did not give the application proper consideration 

or properly weigh relevant information, thus breaching its obligations under A1.5 of 

immigration instructions  Accordingly, the application is returned to Immigration 

New Zealand for a new assessment. 
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BACKGROUND 

[4] The appellant arrived in New Zealand in May 2016, holding a student visa.  

In June 2017, she was granted a work visa.  In March 2018, she began working as 

a branch manager at a travel agency part of the Eco Travels chain. 

[5] After lodging an Expression of Interest, which was selected from the Pool 

on 3 April 2019, the appellant was invited to apply for residence.  On 6 May 2019, 

the appellant applied for residence under the Skilled Migrant category.  She 

claimed her position of branch manager substantially matched the ANZSCO 

occupation of a Travel Agency Manager (ANZSCO code 142116), the occupation 

description and core tasks for which are set out at [35]. 

[6] The appellant claimed a total of 190 points, including 50 points for skilled 

employment.  In support of her application, the appellant attached an employment 

agreement (26 March 2018) and a job description.    

[7] In August 2020, Eco Travels was sold to ABC Ltd.  The company director 

offered the appellant the same position.  A new employment agreement (with an 

unchanged job description) was signed on 19 August 2020.  The appellant’s salary 

was listed as $25.50 per hour and she reported to the director. 

Immigration New Zealand Verification 

Employer questionnaire 

[8] In response to Immigration New Zealand queries, the director returned a 

completed employment questionnaire about the appellant’s employment on 

23 November 2020.  In it, the director described the appellant’s day-to-day role, as 

well as her occupational background and qualifications that led her to obtain the 

position, noting her 14 years’ experience in the travel industry and that she had 

relevant qualifications through IATA (International Air Transport Association).  The 

director then answered questions about the way in which the appellant controlled 

the travel agency and otherwise performed the occupation description and core 

tasks of a Travel Agency Manager.  He stated that he would meet the appellant 

either in person or online every fortnight to discuss various operational matters, 

including the sales report.  As branch manager, the appellant supervised two 

travel consultants, one of them being full-time.  As the result of COVID-19 

restrictions, the appellant proposed setting up cargo services, which as well as 
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being an extra service offered by the company, also contributed to the company’s 

revenue.   

[9] The director described his own involvement in the business operations of 

the travel agency: budget and PAYE responsibilities, selection of payments to 

suppliers, marketing, monitoring the progress of the wider business and, if 

required, injecting funds into the business.   

[10] According to the director, Eco Travels brand had 19 branches across 

New Zealand; including the company’s own branches and franchisees, as well as 

some brokers.  The number of branches owned by the company were not 

specified, although the director stated that the company employed four managers.   

Interview with appellant 

[11]  On 8 March 2021, Immigration New Zealand conducted a telephone 

interview with the appellant.  She set out her day-to-day role, checking the sales 

report for the branch and attending to any matters arising, checking whether staff 

required training for any travel products that had been issued, contacting 

customers for feedback so as to assess staff performance, contact with airlines 

and customers over issues such as refunds.  The appellant would talk to the 

director, weekly or fortnightly, about promotion and marketing, including social 

media, as well as travel packages.  She maintained professional standards, 

undertook staff training and compiled training materials, and maintained prices for 

flight tickets, hotel prices, package details and sightseeing.   

[12] In relation to hiring staff, the appellant would conduct an interview with the 

prospective candidate and she and the director would conduct the final interview.  

Regarding financial matters, she prepared three-monthly branch financial reports.  

Apart from final recruitment interviews, the appellant did not need permission from 

the director to operate the business.   

Immigration New Zealand’s Concerns 

[13] On 8 March 2021, Immigration New Zealand advised the appellant in writing 

that it did not consider her role to be a substantial match to the ANZSCO 

description and core tasks of a Travel Agency Manager.  The director had a 

substantial involvement in the business, including fortnightly meetings, which 

limited the appellant’s ability to organise and control operations.  Immigration 

New Zealand was also concerned that the director was running the business 
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similar to a franchising operation.  Further, the appellant did not appear to be 

involved in key components of the core tasks, and therefore lacked the degree of 

managerial and organisational autonomy necessary to control and organise 

the store.   

[14] Immigration New Zealand advised the appellant that her position did not 

appear to qualify for points for skilled employment.  Without these points, the 

application could not succeed. 

Appellant’s Response 

[15] Mr McClymont is noted as the appellant’s representative for the appeal, 

however, because Ms Tse from the same office has represented the appellant 

throughout, any references to counsel denote Ms Tse.   

[16] Counsel responded to Immigration New Zealand’s concerns on 6 April 

2021.  She submitted that the appellant’s employment met the requirements of the 

ANZSCO occupation of a Travel Agency Manager.  In a statement (dated 

18 March 2021), the appellant explained the way in which her role was a 

substantial match to the ANZSCO occupation of a Travel Agency Manager, 

focusing on her performance of a number of the core tasks and providing 

supporting evidence for each.  The appellant made another statement 

(22 March 2021) about the introduction of cargo services to her branch as the 

result of a decrease in passenger travel due to COVID-19 pandemic travel 

restrictions.   

[17] The director provided a supporting letter (23 March 2021).  He confirmed 

the appellant’s overall control of the branch’s operations, stating that her 

qualification and background enabled her to quickly absorb information about all 

aspects of the business.  In the director’s estimation, the appellant’s skills were 

needed to assist the business to grow.  As an example, she researched and 

developed a service which involved cargo transportation.  The director also 

explained that he had very little involvement in the operations of the branch, as he 

was involved in another business, projects that were “in [the] pipeline”, as well as 

family commitments that necessitated overseas travel from time to time.  All 

branch managers had full control over their branch’s operations.  
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Immigration New Zealand Decision 

[18] By letter dated 30 July 2021, Immigration New Zealand declined the 

appellant’s application.  It found that, given the director’s involvement, it was not 

satisfied that the appellant organised and controlled operations of the travel 

agency. Further, she did not perform aspects of a number of core tasks: 

determining product mix, formulating and implementing purchasing and marketing 

policies, undertaking budgeting, and controlling selection of staff.  Instead, the 

appellant performed basic business travel consultant work relating to planning 

travel, accommodation and associated arrangements for clients, which indicated 

that her work was routine and administrative in nature.   

[19] Immigration New Zealand awarded the appellant a total of 100 points.  

Without points for skilled employment or points for skilled work experience as a 

branch manager, her application could not succeed.   

STATUTORY GROUNDS 

[20] The appellant’s right of appeal arises from section 187(1) of the Immigration 

Act 2009 (the Act).  Section 187(4) of the Act provides: 

(4) The grounds for an appeal under this section are that— 

(a) the relevant decision was not correct in terms of the residence 
instructions applicable at the time the relevant application for the 
visa was made; or 

(b) the special circumstances of the appellant are such that 
consideration of an exception to those residence instructions 
should be recommended. 

[21] The residence instructions referred to in section 187(4) are the Government 

residence instructions contained in Immigration New Zealand’s Operational 

Manual (see www.immigration.govt.nz). 

THE APPELLANT’S CASE 

[22] On 31 August 2021, the appellant lodged this appeal on the ground that the 

decision of Immigration New Zealand was not correct in terms of the applicable 

residence instructions.   
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[23] In support of the appeal, counsel makes submissions dated 9 September 

2021.  She submits that Immigration New Zealand failed to properly consider the 

appellant’s performance of the core tasks, failed to consider relevant information 

and, before the decision was made, failed to put harmful information before the 

appellant and did not give her an opportunity to respond.  Further, Immigration 

New Zealand was incorrect about the extent of the director’s involvement in the 

operations of the branch.  

[24] Counsel also informed the Tribunal that the appellant is in new employment 

which she submits constitutes a particular event under section 189(6) of the Act.  

In support, she produces the following: a signed employment agreement dated 

19 July 2021; a letter from the director (19 July 2021) informing the appellant that 

she had been promoted to the position of manager of two Eco Travel branches as 

of 2 August 2021; and, a new organisational flow chart.   

[25] The Tribunal finds that the appellant’s new employment is not a particular 

event as required by section 189(6).  Even if the appellant’s new employment 

materially affected the applicant’s eligibility under residence instructions (as 

required by section 189(6)(b)), section 189(6)(a) also requires the particular event 

to have occurred after the date on which Immigration New Zealand determined the 

appellant’s application.   

[26] SM6.5 of instructions (effective date, 28 August 2017) states that a principal 

applicant's current skilled employment in New Zealand or offer of skilled 

employment in New Zealand qualifies for 50 points.  According to the employment 

agreement, the appellant’s new employment was to commence on 2 August 2021, 

after the date of Immigration New Zealand’s decision.  However, the offer of new 

employment and signing of the new employment agreement confirming the offer 

and acceptance took place on 19 July 2021, before Immigration New Zealand’s 

decision of 30 July 2021.  Therefore, the offer of employment, which may have 

materially affected the appellant’s eligibility under residence instructions by 

enabling her to qualify for points for skilled employment, took place before 

Immigration New Zealand’s decision (30 July 2021).  As such, the appellant’s new 

employment cannot be a particular event under section 189(6) of the Act.   

ASSESSMENT 

[27] The Tribunal has considered the submissions and documents provided on 

appeal and the files in relation to the appellant’s residence application which have 

been provided by Immigration New Zealand.   
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[28] An assessment as to whether the Immigration New Zealand decision to 

decline the appellant’s application was correct in terms of the applicable residence 

instructions is set out below.   

Whether the Decision is Correct 

[29] The application was made on 6 May 2019 and the relevant criteria are 

those in residence instructions as at that time.  Immigration New Zealand declined 

the application because it was not satisfied that the appellant’s employment was a 

substantial match to the ANZSCO description and core tasks of the occupation of 

a Travel Agency Manager.   

Relevant instructions 

[30] The instructions relevant to the assessment of skilled employment are 

SM6.10, SM6.10.5 and SM6.10.5.1 (all effective 26 November 2018).   

[31] Instruction SM6.10 defines skilled employment as employment that meets a 

minimum remuneration threshold and requires specialist, technical or 

management expertise obtained through the completion of recognised relevant 

qualifications and/or relevant work experience (SM6.10.a).  Assessment of 

whether employment is skilled is primarily based on the ANZSCO and the level of 

remuneration for the employment (SM6.10.b).  

[32] Instruction SM6.10.5 sets out the requirements for employment to be 

assessed as skilled.  Instruction SM6.10.5.b provides that current employment will 

be assessed as skilled if (among other things) an applicant can demonstrate that 

their employment substantially matches the description for that occupation as set 

out in the ANZSCO: 

SM6.10.5 Skilled employment in an occupation included in the ANZSCO 

Current employment in New Zealand or an offer of employment in New Zealand will 
be assessed as skilled if: 

… 

b. the principal applicant can demonstrate that their employment substantially 
matches the description for that occupation as set out in the ANZSCO 
(see SM6.10.5.1); and 

… 

[33] More detailed instructions, at SM6.10.5.1, explain that an assessment of 

‘substantial match’ requires Immigration New Zealand to determine whether the 
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appellant’s employment is ‘substantially consistent’ with the description and core 

tasks of the relevant ANZSCO occupation: 

SM6.10.5.1 Assessment of ‘substantial match’ 

a. For the purpose of SM6.10.5 (b) above, assessment of ‘substantial match’ 
involves a determination of whether the applicant’s employment is 
substantially consistent with the ANZSCO ‘Occupation’ (6-digit) level 
description for that occupation and with the tasks listed at the ANZSCO 
‘Unit Group’ (4-digit) level description for that occupational group, 
excluding any tasks which are not relevant to the ‘Occupation’ description. 

b. To be considered a substantial match to an occupation, the tasks that are 
relevant to the applicant’s employment role must comprise most of that 
role. 

… 

[34] Instructions also address the requirements of fairness in decision-making, 

at A1.5.a, relevantly as follows: 

A1.5 Fairness 

a. Whether a decision is fair or not depends on such factors as: 

● whether an application is given proper consideration; 

… 

● whether all known relevant information is considered. 

b. How much fairness an immigration officer must bring to bear in deciding an 
application may depend on the consequences of the decision for the 
applicant. 

… 

Effective 29/11/2010 

ANZSCO description Travel Agency Manager 

[35] The appellant claimed that she was employed in the occupation of Travel 

Agency Manager.  The ANZSCO describes a Travel Agency Manager, a Skill 

Level 2 occupation, as someone who “[o]rganises and controls the operations of a 

travel agency.  Registration or licensing may be required”.  The ANZSCO Unit 

Group 1421 Retail Managers, in which the occupation of Travel Agency Manager 

(ANZSCO 142116) is included, sets out the core tasks: 

1. determining product mix, stock levels and service standards  

2. formulating and implementing purchasing and marketing policies, and 
setting prices  

3. promoting and advertising the establishment's goods and services  
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4. selling goods and services to customers and advising them on product use  

5. maintaining records of stock levels and financial transactions  

6. undertaking budgeting for the establishment  

7. controlling selection, training and supervision of staff  

8. ensuring compliance with occupational health and safety regulations. 

Immigration New Zealand’s assessment of substantial match 

[36] The Tribunal now turns to consider whether Immigration New Zealand was 

correct to find that the appellant’s employment was not a substantial match to the 

occupation of a Travel Agency Manager.   

Core tasks 

[37] Immigration New Zealand was satisfied that the appellant performed part of 

task 1 (determining service standards), part of task 2 (setting prices), task 5 

(maintaining records of stock levels and financial transactions), task seven 

(controlling training and supervision of staff), and task 8 (ensuring compliance with 

occupational health and safety regulations).  After assessing the evidence 

provided, the Tribunal agrees with these findings. 

[38] It is unclear from its decision whether Immigration New Zealand considered 

that the appellant performed task 3 (promoting and advertising the establishment's 

goods and services), and task 4 (selling goods and services to customers).  In 

relation to task 3, the director confirmed that the appellant undertook promotion 

and advertising work for the branch and the appellant also provided supporting 

evidence.  In its March 2021 letter, Immigration New Zealand did not raise 

concerns about task 3 and accepted that the appellant was responsible for 

advertising.  Regarding task 4, the March 2021 letter noted that the appellant 

spent time dealing with clients and planning itineraries.  The Tribunal finds that the 

appellant performed tasks 3 and 4.   

[39] Immigration New Zealand did not assess whether the appellant determined 

stock levels (an aspect of task 1).  However, the Tribunal agrees with counsel’s 

submissions to Immigration New Zealand that determining stock levels will not 

generally be relevant to the role of a Travel Agency Manager.  A travel agency 

does not hold stock that require replenishing in the way that, for example, a 

Retail Manager (General) might hold physical stock offered for sale in a retail 

store.  Although the appellant may have reserved a specific number of air tickets in 
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2020 due to COVID-19-related travel difficulties that arose for some customers, 

this appears to have been an exception to its usual operations.  

—Remainder of core tasks 

[40] In its decision, Immigration New Zealand found that the appellant did not 

perform core task 6, undertaking budgeting, as well as aspects of core tasks 1, 2, 

and 7: determining product mix (task 1); formulating and implementing purchasing 

and marketing policies (task 2); and controlling selection of staff (task 7).  The 

Tribunal now turns to an assessment of whether Immigration New Zealand was 

correct to find that the appellant did not perform these core tasks.   

—Determining product mix  

[41] In its decision, Immigration New Zealand found that the appellant did not 

determine product mix because the “majority of the information” she and the 

director provided in response to Immigration New Zealand’s concerns was 

inconsistent with the earlier information provided.   

[42] However, the mere fact that both the appellant and the director added to the 

information already provided does not necessarily mean that the later information 

was inconsistent.  It is correct that the appellant did not provide a full explanation 

in the 8 March 2021 interview about how she determined product mix.  Relevantly, 

she was not specifically asked about this task during the interview.  Instead she 

was asked general questions about the day-to-day work she did and she 

responded to Immigration New Zealand’s inquiries on that basis.  

[43] The Tribunal notes that, once Immigration New Zealand raised a concern 

about it, she responded by explaining how she determined product mix.  She 

stated that after carefully examining each travel product available, she decided 

which products, including packages of products, were the most suitable to be sold 

at the store.  She also provided evidence of the types of travel packages that she 

offered as well as related email correspondence.  Such information indicated that 

the appellant was adding to the information already provided to Immigration 

New Zealand, not contradicting earlier information she had already supplied.  

Further, Immigration New Zealand gave just one example of inconsistent 

information; that while the director and appellant had referred to launching a cargo 

service, it was not mentioned on the company’s website.   
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[44] Immigration New Zealand did not properly consider this evidence.  Instead it 

wrongly rejected it on the basis that the appellant had provided contradictory 

information.  In doing so, Immigration New Zealand did not properly consider the 

application, including all relevant information, as required by A1.5.  For the above 

reasons, the Tribunal considers that the appellant’s explanation and the 

accompanying evidence indicated that she may have determined product mix.   

—Formulating and implementing purchasing and marketing policies 

[45] Immigration New Zealand found that the appellant did not formulate and 

implement purchasing and marketing policies.  It stated that the information 

provided, such as correspondence with staff and customers about travel products 

to be promoted, and correspondence with customers and the director about the 

cargo service, did not constitute either purchasing or marketing policies.  The 

information showed that there were low prices provided by suppliers not that the 

appellant had her own purchasing polices in place to negotiate with suppliers.  

Further there was nothing in writing to show how the appellant formulated 

marketing policies.  Instead, she implemented them by following general 

procedures.   

[46] The Tribunal finds that the information showed that the appellant did in fact 

implement purchasing and marketing policies as she purchased travel products 

and created packages, created advertising specific to the branch and directed her 

staff to promote and sell them.  There was nothing to suggest that the director had 

any involvement in this aspect of the operation, and, in that regard, the Tribunal 

notes email correspondence between the appellant and the director where the 

director thanks the appellant for keeping him up to date about her latest project.   

[47] In relation to formulating purchasing policies, the director noted in the 

November 2020 questionnaire that the company chose the suppliers and paid 

them.  In the absence of evidence to the contrary, this suggests that the company 

formulated purchasing policies that were implemented by its branches.   

[48] Nevertheless, the situation appeared to be different with the formulation of 

marketing policies.  As far as the company’s involvement in marketing policy 

formulation, it appears to the Tribunal that its policies were “ad hoc” with the 

director stating in the November 2020 questionnaire that the company would 

introduce different promotions from time to time.  In contrast, the appellant 

explained that she would research and reach out to her sources and that to 

purchase wisely she needed to buy the right quality and quantity of products at the 



 
 
 

12 

best price from the best vendor, which included researching the best prices, 

comparing different quotations and contacting suppliers to compare prices.  She 

would then create holiday packages with different suppliers, hotels and tour 

companies to create holiday packages, which she would then instruct the staff to 

sell to the customers.   

[49] Further, the marketing material the appellant provided was specific to the 

branch, indicating that the appellant developed her own marketing of products she 

selected, principally through advertising and promotions.  Therefore, Immigration 

New Zealand should have given the appellant’s explanation that it was she who 

decided how to market the products she selected more weight when assessing 

whether she formulated marketing polices.  It should have taken into account that 

the policy making was likely to have been done at a more basic level than might 

be done in a larger travel agency, which may have accounted for the fact that the 

branch’s marketing policy had not been put in writing.   

—Undertaking budgeting for the establishment  

[50] Immigration New Zealand found that the appellant did not undertake 

budgeting for the establishment.  While the appellant stated that she took care of 

the budgeting and forecasting at the branch, Immigration New Zealand was 

concerned that her role in business appeared limited and was largely 

sales-oriented.  Further: 

Making reference to previous sales is to perform this task at a simplistic level.  The 
fact that you did not mention your role in this particular task during your phone 
interview calls into question the credibility of your statement regarding budgeting 
and is therefore insufficient to demonstrate that you have an active involvement in 
undertaking the budgeting.  Furthermore, the fact that your employer did not 
address our concerns in undertaking their involvement in this task as per our 
previous letter underlines the inconsistency in the information provided to date by 
you and your employer.  This would mean that ultimately it is your employer that 
holds control over budgeting… 

[51] Immigration New Zealand’s approach to the assessment of task 6 was 

incorrect.  Implicit in its comment that the employer (the director) appeared to 

control the budgeting for the branch was an assumption that the appellant did not 

perform the task because she did not “control” the budgeting process for the 

branch.  However, task 6 requires an appellant to “undertake” not “control” 

budgeting — see GZ (Skilled Migrant) [2019] NZIPT 205241 at [32]: 

… [T]his core task does not require the appellant to necessarily set the annual 
budget for the store.  This may well be within the purview of the owner.  All that is 
required is that he undertakes budgeting for the store. This could be demonstrated 
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by the appellant showing that he had control over budget related variables such as 
purchase and wage costs.  

[52] The Tribunal finds that the appellant produced evidence showing that she 

performed task 6.  The director’s evidence indicated that the appellant, the director 

and the operations manager, set the annual budget for the branch.  The 

appellant’s evidence, including a summary of a sales report for her branch and a 

recent budget and forecast prepared by her, indicated that she exercised authority 

over budget-related variables at a branch level.  Immigration New Zealand’s 

characterisation of the appellant’s emphasis on referring to previous sales as 

“simplistic” is puzzling because the focus of the business was on the sale of travel 

products and historical sales data will usually be one of the relevant and useful 

data inputs for future sales forecasts.  In any event, her three-monthly budget and 

forecast reports did not focus just on sales but also profit, expenses and net profit.  

Further, the Tribunal considers it reasonable that a business owner (the person 

that bears the financial risk for the establishment) will “control” budgeting.   

[53] Finally, once again, it was not inconsistent for the appellant to add to the 

information already given to Immigration New Zealand after she had been 

informed of the parameters of the assessment, which occurred after her 

March 2021 interview.   

—Controlling selection of staff 

[54] At her March 2021 interview, the appellant stated that when recruiting staff, 

she would conduct an initial interview and she and the director would conduct the 

final interview.  In its decision, Immigration New Zealand correctly identified the 

discrepancy between this earlier assertion and her later assertion that she alone 

undertook the final interview.  Nevertheless, regardless of the director’s presence 

at the final interview, the issue is whether the appellant controlled staff selection.  

The Tribunal notes that the appellant’s evidence in response explained that she 

analysed whether she needed to hire more staff, assessed applications and fixed 

an interview time.  However, it was not clear whether she made the decisions 

about staff recruitment or whether that responsibility lay with the director.  If the 

director was involved in the final interview (which was not resolved), it is unclear 

as to whether his presence was required to approve the appellant’s 

recommendation or whether it was to “rubber stamp” the decision already made by 

the appellant.  As such, the appellant did not establish whether she controlled staff 

selection for the travel agency.  
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Organisation and control of the travel agency 

[55] To be a substantial match to the occupation of a Travel Agency Manager, 

the appellant was required to organise and control the operations of a travel 

agency.  The organisation and control an applicant should exert over the operation 

includes determining product mix, stock levels and service standards (core task 1), 

formulating and implementing purchasing and marketing policies, and setting 

prices (core task 2), undertaking budgeting for the establishment (core task 6) and 

controlling the selection of staff (core task 7), tasks that Immigration New Zealand 

found the appellant did not perform or performed only in part.  However, the 

Tribunal has found that, with the exception of formulating purchasing policies and 

controlling staff selection, the evidence provided indicated that the appellant 

performed the remainder of the relevant core tasks.  This demonstrated that the 

appellant exhibited significantly more organisation and control over the agency’s 

operations than had previously been determined by Immigration New Zealand.    

[56] Immigration New Zealand was not satisfied that the appellant organised and 

controlled operations, because of the director’s involvement in the operations of 

the branch.  However, the Tribunal finds that Immigration New Zealand overstated 

the director’s involvement.  The fact that he and the appellant met fortnightly to 

discuss branch operations (as the director set out in the November 2020 

questionnaire) did not detract from the appellant’s ability to control and organise 

operations, because it appeared that the meetings were held so that the appellant 

could report on progress.  Again, the Tribunal considers it reasonable for a 

business owner to monitor his or her business operations in this manner.  Further, 

the Tribunal notes the director’s explanation that he did not have the time to spend 

at each individual branch and that his time was take up elsewhere, including with 

another separate business.   

Conclusion on correctness 

[57] For the above reasons, the Tribunal finds that Immigration New Zealand did 

not fairly and correctly assess the application because it did not give the 

application proper consideration or properly weigh relevant information, thus 

breaching its obligations under A1.5.  Accordingly, the application is returned to 

Immigration New Zealand for a new assessment. 
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DETERMINATION 

[58] This appeal is determined pursuant to section 188(1)(e) of the Immigration 

Act 2009.  The Tribunal considers the decision to refuse the visa was made on the 

basis of an incorrect assessment in terms of the applicable residence instructions.  

However, the Tribunal is not satisfied the appellant would, but for that incorrect 

assessment, have been entitled in terms of those instructions to the immediate 

grant of a visa.   

[59] The Tribunal therefore cancels the decision of Immigration New Zealand.  

The appellant’s application is referred back to the chief executive of the Ministry of 

Business, Innovation and Employment for a correct assessment by Immigration 

New Zealand in terms of the applicable residence instructions, in accordance with 

the directions set out below. 

Directions 

[60] It should be noted that while these directions must be followed by 

Immigration New Zealand, they are not intended to be exhaustive and there may 

be other aspects of the application that require further investigation, remain to be 

completed or require updating. 

1. The application is to be reassessed by an Immigration New Zealand 

officer not previously associated with the application in accordance 

with the instructions in existence at the date the residence application 

was made.  No further lodgement fee is payable.   

2. Immigration New Zealand is to invite the appellant to update her 

application within a reasonable timeframe.  Immigration New Zealand 

shall then undertake a new assessment, having regard to all the 

information previously provided to it by the appellant and to the 

Tribunal on appeal, and any additional material provided by the 

appellant. 

3. Immigration New Zealand’s shall undertake an assessment of 

substantial match, in accordance with the relevant instructions, 

including SM6.10.5.1.  In doing so, Immigration New Zealand shall 

assess the core tasks of Unit Group 1421 and the ANZSCO 

occupation description of a Travel Agency Manager against the 
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appellant’s employment, taking particular account of the Tribunal’s 

assessment and findings at [36] to [57] above. 

4. If, at any stage in its reassessment of the application, Immigration 

New Zealand decides that there are potentially prejudicial matters 

which must be put to the appellant, it is to do so in clear and concise 

terms with reasons.  The appellant is to be given a reasonable 

opportunity to respond. 

5. If Immigration New Zealand is satisfied the appellant’s employment is 

a substantial match, it shall then proceed to assess the remainder of 

the application.  

6. The Tribunal notes the recent announcement concerning the 

introduction of a new 2021 Resident Visa category.  It will be for the 

appellant and Immigration New Zealand to address how this new 

residence category impacts on the reassessment of the appellant’s 

application. 

[61] The appellant is to understand that the success of this appeal does not 

guarantee that her application will be successful, only that it will be subject to 

reassessment by Immigration New Zealand.  

[62] The appeal is successful in the above terms.  

Order as to Depersonalised Research Copy 

[63] Pursuant to clause 19 of Schedule 2 of the Immigration Act 2009, the 

Tribunal orders that, until further order, the research copy of this decision is to be 

depersonalised by removal of the appellant’s name and any particulars likely to 

lead to the identification of the appellant. 

“M Avia” 
 M Avia 
 Member 


