[2025] NZTT 9059464

TENANCY TRIBUNAL AT Wellington

APPLICANT: Helen Davies
Owner of a principal unit

RESPONDENT: Body Corporate 86119
Body corporate

UNIT ADDRESS: Unit/Flat 1, 9 Arawa Road, Hataitai, Wellington 6021,
Carmel Mews

ORDER

1. The application is dismissed.

REASONS

1. The Tribunal must consider an application filed by a unit owner against the
Body Corporate. The claim relates to various issues around maintenance and
the operation of the complex.

BACKGROUND

2. The complex comprises 12 townhouses. The units are attached with a
common wall between the neighbouring unit(s).

3. The Applicant’s unit is an end unit (unit 1). There is no dispute that there was
a leak to an internal wall in Ms Davies’ unit, and it was suspected to be coming
from the neighbouring deck for unit 2.
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4. Itis the case that Ms Davies and the Body Corporate could not agree on a
way forward with the assessment and necessary work, and that is the genesis
for this claim in the Tribunal. In summary, the Body Corporate proposed
cutting a small hole to an interior wall of unit 1, and then spraying the deck
with water under pressure to try to confirm the source of the leak. Ms Davies
did not consent to that process, and has taken issue with who was to do the
work. But that also had the effect of stalling any work on the deck, because
the Body Corporate wanted to isolate the source of the leak first.

5. Ms Davies filed this application with the Tribunal, and | convened a case
conference in January 2024. A hearing was convened today in Wellington. In
attendance was Ms Davies and representing the Body Corporate was Messrs
Hall and Knight.

UNIT OWNERS POSITION

6. The Unit Owner states that there are two primary issues for her, that is a leak
to her property, and secondly that the Body Corporate is not complying with its
obligations under the UTA.

7. The Unit Owner states that her concern is that the Body Corporate is getting a
maintenance man to undertake the repair of the neighbour’s leaking deck, Mr
Tarply, and that he is not a Licenced Building Practitioner (LBP).

8. Ms Davies states that the Body Corporate had indicated that Mr Cambourne
who is a LBP was endorsing the work, however when Mr Camborne was
contacted by Ms Davies, he disputed that he was endorsing this work. Ms
Davies considers that the products used are not adequate.

BODY CORPORATES POSITION

9. The Body Corporate opposes the claims, and consider that it is complying with
its legal obligations at the premises.

10.The Body Corporate’s position is that Mr Camborne was employed for one
hour of work around the inspection inside the unit 1 wall. In this case the work
to the premises was undertaken by Mr Tarpley who is an experienced
engineer, and experience with projects in his professional work with
addressing leaking buildings.

11.The Body Corporate states that Mr Tarpley had wanted to cut a hole in the
interior wall of Unit 1 and then to apply water to the deck to see if a leak could
be found. Mr Tarpley then engaged Mr Camborne to assist with that
investigation, but ultimately Ms Davies refused to allow that investigation to
proceed so it did not.
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12.The Body Corporate confirm that while Mr Tarpley would do the exploratory
work and be the project manager, any repairs needed would be LBP’s.

13.The reference to materials was only those used for a temporary repair until the
proper repair could be completed.

ANALYSIS

14.1t is necessary to summarise the legal obligations that arise in relation to the
works that are the subject of this dispute. The starting point for determining the
respective obligations of a unit owner and body corporate is the Unit Titles Act
2010 (UTA).

15. Section 84 of the UTA sets out the “Powers and duties of Body Corporate[s]”
which refers to specific sections in the Act, including section 138. Section 138
relates to the body corporate’s duties for repair and maintenance, and confirms
that:

The Body Corporate must repair and maintain—

(a) the common property; and
(b) any assets designed for use in connection with the
common property; and
(c) any other assets owned by the Body Corporate; and
(d) any building elements and infrastructure that
relate to or serve more than 1 unit.

[Adjudicators emphasis]

16.The terms ‘building elements’ is defined in the interpretation section (section 5)
as follows

building elements includes the external and internal
components of any part of a building or land on a unit plan that
are necessary to the structural integrity of the building, the
exterior aesthetics of the building, or the health and safety of
persons who occupy or use the building and including, without
limitation, the roof, balconies, decks, cladding systems,
foundations systems (including all horizontal slab structures
between adjoining units or underneath the lowest level of the
building), retaining walls, and any other walls or other features
for the support of the building

17.Accordingly then, section 138 would apply to confirm that the responsibility for
maintaining any building element would fall to the Body Corporate, providing
that the building element “relate[s] to or serve[s] more than 1 unit”. The parties
agree that is the case here with the unit 2 deck.
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18.To put this another way, if the building element relates to or serves more than 1
unit then the Body Corporate will be responsible for its maintenance, otherwise
the responsibility for any maintenance will fall to the individual Unit Owner.

19.1 note as an example, the High Court decision of Body Corporate 198245 v
Wong [2012] NZHC, the Court needed to consider a case where there were
water leaks effecting both common property and individual units. The body
corporate in that case sought orders that the levies raised for the repairs be paid
by particular body corporate members. Those unit owners opposed the claim,
on the basis that given they did not receive any direct benefit from the works,
and on that basis should not need to contribute to the costs. The respondent’s
position was that the works should be charged to the relevant unit owners who
would receive a benefit, under section 33 of the legislation that applied at that
time, which is the equivalent of the current section 126. The High Court did not
accept that argument, confirming that for the purpose of funding the works, that
weathertightness issues are interrelated for the entire building. Justice Ellis
confirmed at paragraph 70 that:

(a) the weathertightness of the entire building is interlinked and
indivisible;

(b) the proprietors all have a mutual interest in ensuring that the
building as a whole is weathertight and kept in good repair. In
the absence of expert evidence on the point,14 it can
reasonably be assumed that if part of the building is not
weathertight then that would adversely affect the saleability and
value of all units, regardless of whether they themselves are in
fact leaky;

(c) each of the owners bought into the building as a whole, not just
their individual unit;

(d) each owner must be taken to have bought into the building
knowing, and on the basis, of the division between common and
private property in the unit plan and knowing of their
responsibility to contribute to the maintenance and repair of the
common property as so defined;

(e) the sharing of common property repair costs on a unit
entitlement basis necessarily contemplates that there may be an
element of disproportionality and that prospect must also be
taken to have been accepted when each owner bought into the
Ridge.

20.In any event, the law is clear that when there is a leak to a building element, it
is the body corporate that is responsible for addressing the leak.

21.As | explained to the parties at the hearing today, my impression is that what
the Body Corporate is doing, complies with its legal obligations, and is entirely
conventional. | say conventional on the basis that what the Body Corporate is
wanting to do is first to investigate to find the source of the leak, and then to
get the leak remedied. There is nothing unusual in that, it is the process that
any reasonable building owner would take.
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22.There is no legal obligation that | am aware of, restricting who must undertake
that assessment. In this case the Body Corporate has appointed one of the
unit owners to undertake, or oversee that work, that is Mr Tapley who has
gualifications and experience in engineering. | cannot see any issue with it,
particularly given the Body Corporate has also offered to have an LBP, Mr
Camborne, attend to undertake the penetration to unit 1 wall and the
assessment.

23.1n my view, that all seems appropriate, and entirely consistent with the Body
Corporate’s obligations under the UTA.

24.0nce the investigation had been completed, if work was needed on the deck
(which seems likely), the Body Corporate has informed me today that work
would be completed or overseen by an LBP. While | am not sure one way or
the other weather an LBP would be needed for the work (and express no view
on that), Ms Davies has not convinced me that what the Body Corporate has
proposed, is inconsistent with any legal obligation it holds to her.

25.For those reasons, | find that no breach arises on the part of the Body
Corporate.

Other concerns

26.Ms Davies has raised a range of other concerns that we also discussed today,
and that were set out in my January 2024 case conference minute. | will
address those as follows:

27.Ms Davies sought an order that the Body Corporate to go to the market to
obtain a long-term maintenance plan. As we discussed, certainly there is a
requirement for the Body Corporate to have a long-term maintenance plan, but
there is no obligation for the Body Corporate to go to market for that. The UTA
does require there to be consultation with relevant professionals when the
maintenance plan is determined, and in this case the Body Corporate
considers that they have complied with that requirement. The UTA does not
define what the relevant professionals could be, but it does seem they have
complied with that requirement.

28.But even if that were not the case, there is no obligation under the UTA that
the plan that be developed externally, most long-term maintenance plans are
developed by the Body Corporate themselves, and there is no reason that
cannot occur. However if Ms Davies considers that an external provider
should be engaged to develop the report, then she could raise that as an
agenda item for the next AGM, and it would be for the Body Corporate to
decide if that was the direction to be taken.

29. Similarly Ms Davies sought an order that the other decks in the complex have
membranes replaced and that a number of quotes be obtained for that or
weather tightness issues addressed. As | noted today, the UTA is premised
on effectively democratic decision-making within the complex. That is, if a unit
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owner considers that something should be done, they can request that of the
committee, or alternatively put it forward as a motion for an AGM, and for it to
be voted on. There is no shortcut to that process via the Tenancy Tribunal.

30.Ms Davies also considers that there should be a Health and Safety plan and
asbestos register introduced. | express no view on whether those should be
implemented because again | consider that Ms Davies should be taking these
concerns in the first instance to the body corporate committee, or the Body
Corporate as a whole (via the AGM) if she is not happy with what the
Committee decide. | note here that the Body Corporate consider it is
complying with its obligations.

31.For the above reasons, | decline to make orders in relation to these claims.
Ms Davies concerns are | accept genuinely held, and | would encourage her to
engage in the Body Corporate processes to have her concerns addressed.

32.As far as costs for this application is concerned, they should lay where they
fall.

R Woodhouse
3 April 2025

9059464 6



Please read carefully:

SHOULD YOU REQUIRE ANY HELP OR INFORMATION REGARDING THIS MATTER
PLEASE CONTACT UNIT TITLE SERVICES 0800 864 884.

MEHEMA HE PATAI TAU E PA ANA Kl TENEI TAKE, PATAI ATU KI TE TARI UNIT TITLE
SERVICES 0800 864 884.

AFAI E TE MANA'OMIA SE FESOASOANI E UIGA | LENEI MATAUPU FA'AMOLEMOLE IA
FA’AFESO’OTAI'l LOA LE OFISA O LE UNIT TITLE SERVICES 0800 864 884.

Rehearings:

You may make an application to the Tenancy Tribunal for a rehearing. Such an application
must be made within five working days of the order and must be lodged at the Court where the
dispute was heard.

The only ground for a rehearing of an application is that a substantial wrong or miscarriage of

justice has or may have occurred or is likely to occur. Being unhappy or dissatisfied with the
decision is not a ground for a rehearing. (See ‘Right of Appeal’ below).

Right of Appeal:

If you are dissatisfied with the decision of the Tenancy Tribunal, you may appeal to the District
Court. You only have 10 working days after the date of the decision to lodge a notice of appeal.

However, you may not appeal to the District Court:

1. Against an interim order made by the Tribunal.

2. Against an order, or the failure to make an order, for the payment of money where the
amount that would be in dispute on appeal is less than $1,000.

3. Against a work order, or the failure to make a work order, where the value of the work
that would be in dispute on appeal is less than $1,000.

There is a $200.00 filing fee payable at the time of filing the appeal.

Enforcement:

Where the Tribunal made an order that needs to be enforced then the party seeking
enforcement should contact the Collections Office of the District Court on 0800 233 222 or go
to www.justice.govt.nz/fines/civil-debt for forms and information.

Notice to a party ordered to pay money or vacate premises, etc:

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your means
or seizure of your property.
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