[2025] NZTT 5141708, 5164911

TENANCY TRIBUNAL AT [Event location suppressed]

APPLICANT: [The applicant/s]
Tenant

RESPONDENT: Matthew Ferguson
Landlord

TENANCY ADDRESS: 531 Mangawhio Road, Wharepuhunga, Rd4, Te Awamutu
3874

ORDER

1. The Tribunal orders suppression of the Tenant name and identifying details.

2. Matthew Ferguson must pay [The tenant/s] $2,027.00 immediately as calculated
in the table below.

3. All other claims are dismissed.

Description Landlord Tenant

Exemplary damages/unlawful termination $2,000.00

Filing fee reimbursement $27.00

Total award $2,027.00

Total payable by Landlord to Tenant $2,027.00
Reasons:

1. Both parties attended the hearing. The tenant appeared with a support person
and a witness. The landlord, Mr Ferguson, appeared as a trustee of the M and G
Family trust.

2. The tenant has claimed that the landlord terminated her tenancy unlawfully and
entered the premises without giving notice.
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3. The landlord had filed a cross application, but it was incomplete and therefore not
scheduled to be heard at the same time as the tenant’s application.

4. The landlord confirmed that they have chosen not to go any further with their
claims and he was not seeking to have them addressed. The documents that
accompanied the landlord’s application were copied and provided to the parties
as they contained the tenancy agreement and copies of communication between
the parties.

5. During the hearing the landlord and tenant emailed further evidence to the
Tribunal which was also provided as a hard copy to them and uploaded to the
file.

6. The tenancy began on 27 July 2024 and ended on 15 February 2025.
Correspondence provided indicated that the tenancy came with an option to work
because premises were located on a working farm.

7. Both parties agreed that there was a conversation where the landlord said the
tenant would be able to do some work on the farm. The landlord said there was
leeway with this as he did not mind if the tenant worked. He did require work or
the payment of rent for the premises because by living in the house the tenant
was taking up accommodation that a farm worker could have used.

8. A letter provided dated 8 July 2024 stating that the tenant was to be employed as
a ‘calf rearer/farm assistant’ and further stated that not included in the farm job is
a four-bedroom home. This home was available to rent to the tenant.

9. The landlord provided a copy of the tenancy agreement signed by the parties on
12 August 2024 with a start date of 26 July 2024 for a fixed term ending on 31
May 2025.The landlord said that this was because this was the latest date the
tenant could be in the premises before it was needed for an employee.

10. The landlord confirmed that this was not a service tenancy, and that they had
decided to have a residential tenancy agreement only. This was not disputed by
the tenant.

11. | find that this is a residential tenancy and not a service tenancy a distinction that
is important as the termination of each type of tenancy is subject to different legal
requirements under the Residential Tenancies Act 1986.

12. The landlord is employed by the farm owners to run a dry stock farm. He rented
the premises to the tenant and was the first port of call for any issues or concerns
and collected the rent.

13. The owners have a property manager Ms Sandra Bolger who conducts the house
inspections for all the properties on the farm. The tenant said that she had not
been told about her until an inspection was held. The landlord disputed this.

14. The relationship between the parties deteriorated after an inspection occurred
resulting in the owners and property manager being unhappy with the condition
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of the premises. They advised Mr Ferguson to end the tenancy because the
premises were deteriorating.

15. The landlord said that he had issued a 90 day notice to terminate the tenancy
and written it on a piece of paper and delivered to the tenant on 22 October
2024.This was intended to end the tenancy on 22 January 2025.The tenant said
that she did not receive this and the landlord did not have a copy of it

16. A second a notice was issued when Cardon Dispute Resolution took over the
communications relating to the end of the tenancy and issued a notice on 28
January 2025 terminating the tenancy on 12 February 2025 on the basis that the
tenant had “abandoned your employment”.

Termination of the tenancy

17. [The applicant/s] claims that the landlord has breached their obligations under
section 60AA.

18. Under Section 60AA a landlord must not give a notice to terminate the tenancy
or apply to the Tribunal for such an order, knowing they are not entitled to do so.

19. Breaching any of these obligations without a reasonable excuse is an unlawful
act for which exemplary damages may be awarded up to a maximum of
$6500.00. See section 60AA and Schedule 1A Residential Tenancies Act 1986,
RTA.

20. The landlord was unable to provide evidence supporting his claim that he
delivered a handwritten 90-day notice to the tenant on 22 October 2024.But even
if he had, | would not have found that this would have terminated the tenancy
because the tenancy agreement was for a fixed term. This is important because
a fixed term tenancy cannot be terminated by giving notice to the tenant.

21. The landlord said that he was advised to end the tenancy by the owners and
property manager Sandra Bolger, who the landlord said had been in this role for
many years. It is reasonable to expect that Ms Bolger would know the legal
requirements for terminating tenancies as specified by the RTA.

22. The landlord then engaged the services of Cardon Dispute Resolution, mediation
and advocacy who emailed a termination notice to the tenant on 28 January 2025.
It appears that they have based the notice on the tenancy being classed as a
service tenancy.

‘As per section 53 of the Residential Tenancy Act 1986 the last date of your
tenancy will be 12 February 2025 no later than 5:00 PM.

Clause four of your tenancy agreement states: Tenancy subject to availability
for work.

As you abandoned your employment with the M & G family trust last year and
have were issued a 90 day eviction notice on 22 October 2024, M& G family
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23.

24,

25.
26.
27.

28.

trust had been more than lenient with accommodation they required to house
their employee’s.

Failure to adhere to this eviction notice will result in an urgent application to the
tenancy tribunal for a possession order.’

There was no evidence or claim by the landlord or tenant that this was a service
tenancy. The tenancy agreement provided and relied upon by the landlord was
for a fixed term residential tenancy.

| find that the landlord breached section 60AA because a landlord must not give
a notice to terminate the tenancy knowing they are not entitled to do so. The
landlord knew that this was not a service tenancy yet both they and their agent
served a notice on this basis.

The tenant moved out of the premises on 15 February based on this letter.
| find that the landlord has committed and unlawful act.

Where a party has committed an unlawful act intentionally, the Tribunal may
award exemplary damages where it is satisfied it would be just to do so, having
regard to the party’s intent, the effect of the unlawful act, the interests of the other
party, and the public interest.

Ignorance of the law, as demonstrated by most of the parties in their attempts to
terminate this tenancy no excuse. A landlord must comply with the requirements
of the RTA. The consequences for the tenant of having to move out earlier than
the agreed fixed term was that for some time she had to live with family member
while struggling to find a new home. Landlords have a legal duty not to terminate
tenancies on invalid grounds. | find it just to award exemplary damages in the
sum of $2000.00. See section 109(3) Residential Tenancies Act 1986.

Unlawful entry.

29.

30.

31.

32.

33.

[The tenant/s] claims the landlord has entered the premises without consent or
notice.

A landlord may not enter the premises during the tenancy except with the tenant's
consent, in an emergency, or after giving the required notice for inspections and
repairs and maintenance. See section 48(1) and (2) Residential Tenancies Act
1986.

Breaching this obligation is an unlawful act for which exemplary damages may
be awarded up to a maximum of $1,500.00. See section 48 (4)(a) and Schedule
1A Residential Tenancies Act 1986.

The tenant claims that the landlord failed to give notice for inspection on two dates
and a tradesman appeared without correct notice being given.

The tenant said that she believed that the landlord entered the premises on or
about 22 October 2024.
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34.

35.
36.

37.

38.

39.

40.

41.

42.

43.

44,

45,

46.

47.

The tenant was unable to confirm the date in October that she was claiming the
incident occurred. The landlord said that there was a scheduled property
inspection in October, but he did not enter the premises.

The tenant claimed that the landlord entered the property on 22 January 2025.

The landlord said that on this date the property manager and owners entered the
premises based on the belief that the tenant had been given notice and the
tenancy had ended.

A copy of a text from the landlord dated 12 December 2024 was provided, asking
how the tenant was getting on for 22 January as ‘that’'s 90 days from your notice’,
and ‘just making sure that your sorted as have new staff needing the house asap.’

On 14 January 2025 another text from the landlord said, ‘the property lady and |
are coming around tomorrow to go over the checklist for your leaving.’

The tenant replied that she was not leaving and said that the landlord was to ‘stay
out of my house’ to which the landlord replied that he had not been in the property
only the property manager who had given notice.

The landlord said that there was also a phone call with the tenant on 16 January
2025, when she was staying at a relative.

This was confirmed by the tenant’s witness Ms Te Kanawa, who said that after
this call she acted as the tenant’s advocate and asked for all information, a copy
of the tenancy agreement and calls to be directed to her to help the tenant with
the stress she was under.

Landlord said from this point they did not contact the tenant. He had used voice
mail exchanges to talk to her and the tenant played a recording with the landlords’
consent.

I do not find that this demonstrated that the landlord was bullying or stressing the
tenant. He offered help and assistance more than is required by the RTA.

The tenant believed that a tradesman and the landlord had been in the premises
but was unable to give dates or evidence of this claim.

The landlord provided a text where he said a Sparky is on his was to your house
to carry on work. This was undated.

Without the tenant being specify when or if this text related to the incident, | am
unable to find a breach.

| have considered the evidence given and provided by the parties and find that
the tenant did not provide enough evidence to establish this claim and it is
dismissed.

Fuse box.
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48. The tenant said that the fuse box at the end of the driveway was tampered with
by a neighbour at the end of the tenancy. There is no claim made by the tenant
in the application for the landlord interfering with the tenants’ services, section
45(2), RTA, so this is not addressed in this order.

49. Because [The applicant/s] has substantially succeeded with the claim | have
reimbursed the filing fee.

50. Section 95A RTA states regarding suppression orders that the Tribunal must, on
the application of a party that has wholly or substantially succeeded in
proceedings, order that the party’s name or identifying particulars not be
published, unless the Tribunal considers that publication is in the public interest
or is justified because of the party’s conduct or any other circumstances of the
case.

51. Further, the Tribunal may, on the application of any party to proceedings or on
its own initiative, having regard to the interests of the parties and to the public
interest, order that all or part of the evidence given or the name or any identifying
particulars of any witness or party not be published.

52. The tenant said that she had struggled to find accommodation after the tenancy
ended and the landlord did not pursue the cross application. | have found that the
tenant has been substantially successful, and | do not think that it is in the public
interest to publish her identifying particulars. | award name suppression of the
tenants’ details on my own initiative.

T Harris
14 April 2025
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Please read carefully:

Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings
and appeals.

Rehearings

You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice
has happened. For example:

e you did not get the letter telling you the date of the hearing, or
¢ the adjudicator improperly admitted or rejected evidence, or
e new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.

A rehearing will not be granted just because you disagree with the decision.

You must apply within five working days of the decision using the Application for Rehearing
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf

Right of Appeal

Both the landlord and the tenant can file an appeal. You should file your appeal at the District
Court where the original hearing took place. The cost for an appeal is $260. You must apply
within 10 working days after the decision is issued using this Appeal to the District Court form:
justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal

You can appeal if you think the decision was wrong, but not because you don't like the decision.
For some cases, there’ll be no right to appeal. For example, you can't appeal:

e against an interim order
o afinal order for the payment of less than $1000
o afinal order to undertake work worth less than $1000.

Enforcement

Where the Tribunal made an order about money or property this is called a civil debt. The
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and
information.

Notice to a party ordered to pay money or vacate premises, etc.

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your means
or seizure of your property.

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Ména ka hiahia koe ki étahi atu awhina, korero ranei mo ténei take, haere ki tenei ipurangi
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262
ranei.

A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le numera
0800 836 262.
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