TENANCY TRIBUNAL AT [Event location suppressed]

APPLICANT: [The applicant/s]
Tenant

RESPONDENT: Norman Denton
Landlord

TENANCY ADDRESS: [Tenancy address suppressed]

ORDER

[2025] NZTT 4982388

1. An application for suppression has been made in this case, and the Tribunal
orders suppression of the tenant’'s name and identifying details.

2. Norman Denton must pay [The tenant/s] $250.48 immediately, calculated as

shown in table below.

Description

Power (as agreed)

Compensation: heat pump as agreed

Exemplary damages: unlawful premises
Compensation: Incorrect notice for rent increase
Exemplary damages: Failure to provide working locks
Filing fee reimbursement

Total award

Net award

Total payable by Landlord to Tenant

Background:

Landlord Tenant
$4,347.09

$2,742.00
$1,200.00
$428.57
$200.00
$27.00

$4,347.09 $4,597.57

$250.48
$250.48

1. This tenancy began on or around 12 November 2022. The tenancy premises
Is a converted garage on a property that the landlord rented from the owner.
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2. The tenant gave evidence that, at the commencement of the tenancy, she
believed that she was a tenant of her separate premises, and the landlord was
the owner of the property and her landlord. She paid rent to the landlord, and
she came to him with requests for maintenance and other tenancy matters.

3. The landlord gave evidence that he understood the relationship to be one of
flatmates. The landlord had a (head) tenancy agreement for the whole
property, and he had previously had people sleeping in the converted garage
prior to it being fully self-contained. These people were flatmates and came
into the main house for bathroom and kitchen facilities.

4. Sometime later the landlord completed further refurbishment to the tenancy
premises adding a full kitchen and bathroom and making it fully self-contained.
He did not consider, at the time, that this could change the legal relationship
between him and the people living in the tenancy premises.

5. In early 2024, the landlord texted the tenant in relation to a proposed rent
increase (to take effect 20 days later). The proposed increase was
considerable ($425.00 to $750.00), and the tenant was upset by it.

6. The tenant gave evidence that she had already thought there were issues with
the tenancy premises in terms of lawfulness and this proposed rent increase
spurred her to make inquiries of various individuals and institutions. As a result
of these inquiries, the tenant said that she became aware that the property
was not consented, that the proposed rent increase was objectively excessive,
and that the landlord was obliged to give her 60 days’ notice (as opposed to
the 20 days given).

7. She referred all of these matters (and more) to the landlord and did not receive
any satisfactory response. The parties did, however, agree to a smaller rent
increase (to $500.00) which was commenced 20 days after the initial text
concerning rent amount.

8. The tenant made an application to the Tenancy Tribunal in August 2024
alleging a number of landlord breaches as detailed below.

9. Under an order dated 16 September 2024, the Tribunal found that the
relationship between the parties was one of landlord and tenant and that the
Residential Tenancies Act 1986 (the Act) applied to the relationship.

10. A directions conference was held in November 2024 and the landlord
indicated that he would be filing a cross application, but no cross application
was filed before the substantive hearing date.

11. The substantive hearing was held on 11 April 2025 over a full day.
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Reasons:

10.

11.
12.
13.

14.

15.

16.

17.

18.

Both parties attended the hearing.

One of the matters to be determined related to the amount the tenant owed for
power.

The landlord had not provided regular power bills and the tenant was very
concerned that she owed a considerable debt and was unaware of the
guantum.

This was particularly distressing for the tenant as she had other financial
worries, and this was an added, and seemingly unnecessary, stress.

The tenant was unaware how much she owed for power in total until the hearing
date. There was a separate meter for the premises, but it was included on the
landlord’s main power bill. There was no adequate reason given for why the
landlord was not able to pass this information to the tenant when the bills were
received as she had requested multiple times.

The landlord had the information available at the hearing and | reviewed it and
calculated the amount owing in front of the parties.

They both accepted that the amount owing by the tenant to the landlord for
power throughout the tenancy (taking into account payments already made by
the tenant), is $4,347.09.

The amount is ordered by consent.

The tenant claimed compensation for the cost of a heat pump she had installed
early in the tenancy.

The landlord agreed that he should be liable for this cost.
The amount, being $2,742.00, is ordered by consent.

The tenant claimed that the landlord gave incorrect notice for a rent increase
being 20 days rather than the required 60 days.

The tenant gave the landlord information about the requirements of the Act in
relation to rent increases at the time that the increase was being negotiated.

The landlord, believing the tenant to be a flatmate at that time, did not think the
Act applied.

The eventual agreed rent increase was $75.00 per week. The increase was
paid after 20 days rather than 60, being 40 days early.

Calculated on a daily basis, this equates to $428.57 over the 40 days during
which the tenant paid the increased rent when she had no legal obligation to do
So.

The amount ordered is proved.
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19.

20.

21.

22.

23.

24,

25.

26.

27.

20.

21.

The tenant made a claim for compensation for rubbish removal in relation to the
lack of council bins at the premises. A landlord is obliged to pass on council
bins if they are provided.

In this case, no separate bins were provided as the property was not separately
rated and was not allocated its own bins.

The landlord said that he made the council bins allocated to the whole address
available to the tenant and they were located closer to the tenancy premises
than they were to the main house.

As no additional bins were available for this address, there is no obligation for
the landlord to provide them and this claim must therefore be dismissed.

[The tenant/s] claims that the landlord has breached their obligations under
section 45 of the Residential Tenancies Act 1986.

Under section 45, a landlord must (amongst other obligations):

comply with all requirements in respect of smoke alarms and insulation set out
in the Residential Tenancies (Smoke Alarms and Insulation) Regulations 2016

comply with the healthy homes standards (HHS)
comply with any relevant enactment in relation to buildings, health and safety.

Breaching any of these obligations is an unlawful act for which exemplary
damages may be awarded up to a maximum of $7,200.00 under section 45(1A)
and Schedule 1A of the Act.

The Tribunal may award compensation to a tenant for losses arising from a
proven breach or breaches by the landlord of their statutory responsibilities.
Compensation is generally awarded for actual losses and sometimes for less
tangible effects of proven breaches such as a loss of enjoyment of the tenancy
and the accompanying stress and anxiety.

Exemplary damages are different. They are designed to punish and to deter.
They are like a fine. In Auckland City Council v Blundell [1986] NZLR 732 the
Court of Appeal (Cooke P) said:

Exemplary and punitive [damages] are different words for the same thing. The damages are
exemplary because they are meant to teach an example to the guilty officer and others. They are
punitive because they are meant to punish. They are like a fine, though they go to the citizen who
has been the victim of conduct.
Exemplary damages are awarded at the Tribunal's discretion when one party
has proved that the other party has committed a defined unlawful act. If that is
proven, and before the Tribunal may award exemplary damages, it must take
account of the factors set out in section 109 of the Act.

In Birch v Otautahi Community Housing Trust ([2020] NZDC 17667) the Court
said this:
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In considering whether an order of exemplary damages should be made, the Tribunal must first look
at the intention of the person against whom the order is sought. As the Tribunal in Chief Executive,
ex parte Edmondson v Walls TT548/92 said:

Before an award of exemplary damages can be made the threshold question for the Tribunal to
answer is whether the unlawful act has been committed ‘intentionally’. In my view negligence does
not equate to intention, and for the Tribunal to be satisfied that a party has ‘intentionally’ committed
an unlawful act evidence must exist which would justify the Tribunal in coming to the conclusion that
the party committing the unlawful act has in fact turned his or her mind to the act and deliberately
set about to commit it.

If the Tribunal considers that the person against whom the order is sought has committed the
unlawful act intentionally, the Tribunal must then consider whether it would be just to require that
person to pay exemplary damages, taking into account:

a. The intention of the person;
b.  The effect of the unlawful act;
c. Theinterests of the party against whom the unlawful act was committed; and

d. The public interest.

22. The tenant made a claim in relation to smoke alarms which was withdrawn at
the hearing.

23. The premises did not have the consent of the appropriate council and were
therefore unlawful residential premises. This was accepted by both parties.

24. The council records confirm that the property was not consented, and the
council gave the owner options to bring the premises up to the required
standard or return it to its original consented use (a garage). The owner
declined to upgrade the premises further due to the cost. The exact extent of
the requirements was not available, but the landlord confirmed that a fire wall
had to be installed between the premises and the neighbouring land, and this
was a cost which made the premises uneconomic to maintain as a residential
rental property.

25. The landlord knew that the property was not consented at the commencement
of the tenancy. Although he was not the owner of the property, he did the work
which made this premises self-contained and, therefore, a separate tenancy.

26. He gave evidence and provided supporting documents to show that the
electrical work had been done by a professional electrician and had been
signed off and plumbing work had been done at some expense and to a high
standard.

27. Given that the landlord had done the work to make the premises self-contained,
presumably to make it more attractive to tenants and more valuable as a rental
property, | find that he intentionally acted in a way which resulted in a breach of
the Act.

28. Therefore, | find he has committed an unlawful act.

29. Where a party has committed an unlawful act intentionally, the Tribunal may
award exemplary damages where it is satisfied it would be just to do so, having
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regard to the party’s intent, the effect of the unlawful act, the interests of the
other party, and the public interest. See section 109(3) of the Act.

30. I acknowledge that the landlord thought he was arranging for a flatmate to move
in and he intended to continue to work on the premises as he could afford to
over the tenancy term (although there was no evidence of any progress being
made in this regard).

31. In determining exemplary damages, | am particularly mindful of the effect on the
tenant.

32. Many of the tenant’'s concerns during the tenancy were due to the fact that the
premises was unconsented and therefore did not have its own separate
address. For example,

e The power bill issue was a consequence of the property not receiving its
own separate power bill which would likely not have been an issue if it had
been consented and had its own address or a separate power agreement
(see above for further discussion).

e The tenant was also concerned that she had not been provided with
council rubbish bins and had to take her rubbish to the dump at some
expense. If the property had been separately rated and addressed, it would
likely have been provided with its own bins (see above for further
discussion).

e The tenant was concerned that there was no extractor in the kitchen, and
this would likely have been a requirement of consent so would have had to
have been provided if the property had been consented.

e Packages were delivered to the main house instead of to the tenancy
address as it had no separate postal address. This caused delays in the
tenant receiving delivered or posted items and, on one occasion, she said
she did not receive delivery of an item at all.

¢ When the tenant discovered that a consequence of the property not being
consented was that her tenancy could be terminated at short notice, she
was concerned at the housing insecurity this entailed and began to seek
new accommodation. | consider that this would have added additional
strain to the tenant’s situation.

33. | have taken account of the lack of an extraction fan and the inconvenience and
distress of the other matters when setting the exemplary damages amount.

34. 1 do not consider that the lack of building consent resulted in the tenant
otherwise getting less than she had bargained for in any other meaningful way.
She looked at the property with the landlord and the rent was agreed between
them privately (the premises not having been advertised) prior to the tenancy
commencing.
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35.

36.

37.

38.

39.
40.

41.

42.

43.

44,

45,

46.

47.

She was happy with the rent and had voluntarily offered another $25.00 per
week so that her horse could graze in the adjoining paddock.

Although the intended rent increase in early 2024 was likely excessive, the final
amount agreed ($500 including grazing) was more appropriate.

It is clearly in the public interest for tenanted properties to be fully and properly
consented and compliant with all relevant legislation.

| consider that in the circumstances $1,200.00 exemplary damages is
appropriate.

The amount ordered is proved.

[The tenant/s] claims that the landlord has breached their obligations under
section 45B of the Residential Tenancies Act 1986.

Under section 45B, a landlord must, except in certain circumstances, permit the
installation of a fibre connection in the premises if—

e there is no fibre connection in the premises; and
e itis possible to install a fibre connection in the premises; and
e the tenant requests a fibre connection; and

e the fibre connection can be installed at no cost to the landlord (for example,
because the cost is covered by the UFB Initiative).

A landlord who is required to permit the installation of a fibre connection must
take all reasonable steps to facilitate the installation within a reasonable period
of time and respond to the tenant’s request or that of a network operator within
21 days of receiving a request.

Breaching any of these obligations without a reasonable excuse is an unlawful
act for which exemplary damages may be awarded up to a maximum of
$1500.00. See section 45B(6) and Schedule 1A of the Act.

The landlord was not able to install fibre connection as no such connection is
available for this property. Therefore, the landlord has not breached any
obligation in this regard and no exemplary damages can be awarded.

The tenant claims the landlord has not provided working locks to secure the
premises.

The lock on the front (and only external) door was faulty and not properly fixed
into place. The tenant said that this meant that she could not lock the door from
the inside.

She also gave evidence that she had never been provided with keys to the
property so could not lock the door from the outside.
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48.

49.

50.

51.

52.
53.
54.

55.

56.

S7.

58.

59.

60.

The landlord said that he had provided two keys a week or so into the tenancy
by dropping them just inside the door. The tenant said she had no knowledge of
this, and the landlord confirmed he had not communicated this with her at the
time.

The landlord also accepted responsibility for the repair to the lock by email at a
later stage in the tenancy, but this was never attended to.

A landlord must provide and maintain locks to ensure that the premises are
reasonably secure. Neither the landlord nor the tenant may alter or remove any
locks without the other party's consent under section 46(1) and (2) of the Act.

Breaching this obligation is an unlawful act for which exemplary damages may
be awarded up to a maximum of $1,500.00. See section 46(3) and Schedule
1A of the Act.

The landlord knowingly failed to provide a suitable lock for the premises.
| find he has committed an unlawful act.

Where a party has committed an unlawful act intentionally, the Tribunal may
award exemplary damages where it is satisfied it would be just to do so, having
regard to the party’s intent, the effect of the unlawful act, the interests of the
other party, and the public interest. See section 109(3) of the Act.

The landlord may have delivered keys to the tenant, but she claims not to have
received them. He did not follow up to ensure that they had been received.

The landlord gave evidence that the tenant was not concerned about security
as her flatmate always left his window open and this was adjacent to the front
door.

| also acknowledge that if this had been a significant issue for the tenant, she
would have arranged a locksmith herself and asked the landlord to compensate
her (as she did with the installation of the heat pump) or asked the landlord to
attend to the repairs earlier in the tenancy.

If the tenant had raised the issue of the keys with the landlord, he would have
known that his delivery of the keys had failed for some reason and presumably
would have arranged new keys. This conversation did not take place, so the
landlord was apparently unaware that the tenant did not have keys.

I cannot therefore find that the landlord intentionally withheld keys from the
tenant, but | do find that he did not make the repairs to the lock that he had said
he would make.

Given that this did not seem to have been a highly significant issue for the
tenant, | have awarded the sum of $200.00 to acknowledge the fact that the
landlord intentionally failed to repair the lock (which he said could have been
fixed with a screwdriver and a few minutes of time).
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61.
62.

63.

64.

65.

66.

67.
68.

69.

70.

71.

The amount ordered is proved.

[The tenant/s] claims that the landlord has breached the landlord’s obligations
under section 45(1)(bb) of the Residential Tenancies Act 1986 (RTA), which
requires compliance with the Residential Tenancies (Healthy Homes Standards)
2019 (HHS). In particular, the tenant considers that the landlord has failed to
comply with the HHS heating and ventilation standards.

Compliance dates for the HHS vary depending on the tenancy:
e For private rentals

i. If the tenancy commenced between 1 July 2021 and before 28
August 2022, the rental must comply within 90 days of the
commencement of any new or renewed tenancy; or

ii. If the tenancy commenced between 28 August 2022 but before 3
March 2025, the rental must comply within 120 days of the
commencement of any new or renewed tenancy.

iii. All private rentals must comply by 1 July 2025.

The heating standard requires landlords to provide one or more ‘qualifying
heaters’, with a capacity to heat the room to a required level. The heating
standard defines what a qualifying heater would be and confirms that certain
types of heaters are unacceptable heaters for the purpose of the HHS.

There is no doubt that the heating standard was not met at the beginning of the
tenancy. The landlord provided a heater which he thought was adequate to heat
the property but acknowledges that he is now aware that it did not comply with
HHS.

The parties agree that there was no extractor fan in the kitchen. When the
tenant became aware of this requirement, she brought it to the landlord’s
attention, and he said he would install a fan.

| do not consider that exemplary damages are appropriate in terms of the HHS.

Landlords should comply with HHS, and it is generally no excuse that a landlord
was unaware of the requirements. Landlord’s run businesses for profit and must
ensure that they are aware of, and comply with, all legal requirements.

This landlord did not consider himself to be a landlord and was genuinely
unaware that he was a landlord until this Tribunal declared that to be the case.

In terms of the building standard breach referred to above, where the landlord
had done the work himself and knew that the premises was non-compliant, it is
appropriate to award exemplary damages.

In relation to the HHS that is not the case and | do not consider that exemplary
damages are appropriate, and none are ordered.

4982388 9



72.
73.

74.

75.

76.

7.

78.

79.

80.

81.

82.

83.

84.

85.

86.

87.
88.

The claim for exemplary damages for breach of the HHS is dismissed.

The tenant has claimed compensation for unlawful premises in the sum of 60-
70% of the total rent paid over the tenancy term (see section 78A of the Act).

The tenant estimates rent paid over the tenancy term at $40,625.00. The
landlord estimates it at $39,890.00 but did not have clear rent records to prove
this amount or the amount due.

The tenant considered that 30-40% of the rent over the entire tenancy would be
a fair representation of what the tenancy was worth given that it is unlawful.

This is approximately $12,000.00 to $16,000.00 for the total term of the tenancy
(almost exactly 2 years).

The tenant negotiated the initial rent on the basis of what she thought the
premises were worth. She offered to pay an additional $25 per week for grazing
as she thought the rent was reasonable at the time.

To my mind, the fact that the premises were later discovered by the tenant to be
unlawful does not mean that she got 60-70% less than she bargained for
throughout the term of the tenancy.

Whilst | accept that this situation has caused stress and hardship for the tenant,
| also acknowledge that it has caused stress and hardship for the landlord too.

| also accept that he genuinely believed that he and the tenant were flatmates
(although he accepts the Tribunal’s finding that, legally, this was not the case).

In this case, it is my view that any breaches on the part of the landlord must be
assessed as at the lower end of the spectrum.

| have awarded $1,200.00 above for landlord breaches of the requirements to
comply with the building requirements and, | do not feel it is appropriate to
award additional monies to the tenant under this heading.

The claim is dismissed.

The tenant has claimed costs relating to preparation of her application and for
counselling treatment in relation to some of the matters addressed by it.

The Tribunal can only order costs in certain circumstances (section 102 of the
Act) and none of those circumstances apply in this case.

There was limited evidence provided in terms of the claim for counselling and,
in any case, | consider these costs are not reasonably foreseeable and too
remote from any alleged breach to properly be the responsibility of the landlord.

The claims for preparation costs and counselling costs are dismissed.

A number of other issues were raised by the tenant (for example, alleged
breaches of her quiet enjoyment) but these either did not lend themselves to
claims under the Act or were withdrawn at the hearing.
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Additional matters

89. Although the parties had different recollections of some matters, | found both to
be credible and honest.

90. | consider that the landlord had not turned his mind to the changed relationship
between himself and the occupiers of the converted garage. | believe that he
considered the tenant to be a flatmate and his behaviour and tone towards her
throughout the relationship supports this.

91. Conversely, the tenant clearly believed herself to be a tenant and she treated
the landlord as her landlord and had expectations that he would respond
accordingly.

92. As [The applicant/s] has substantially succeeded with the claim | have
reimbursed the filing fee.

93. The tenant requested name suppression in the application and, as she has
been substantially successful, suppression of her name and identifying
particulars is ordered.

S Steele
21 April 2025
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Please read carefully:

Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings
and appeals.

Rehearings

You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice
has happened. For example:

e you did not get the letter telling you the date of the hearing, or
o the adjudicator improperly admitted or rejected evidence, or
e new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.

A rehearing will not be granted just because you disagree with the decision.

You must apply within five working days of the decision using the Application for Rehearing
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf

Right of Appeal

Both the landlord and the tenant can file an appeal. You should file your appeal at the District
Court where the original hearing took place. The cost for an appeal is $260. You must apply
within 10 working days after the decision is issued using this Appeal to the District Court
form: justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal

You can appeal if you think the decision was wrong, but not because you don't like the
decision. For some cases, there'll be no right to appeal. For example, you can't appeal:

e against an interim order
o afinal order for the payment of less than $1000
o afinal order to undertake work worth less than $1000.

Enforcement

Where the Tribunal made an order about money or property this is called a civil debt. The
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and
information.

Notice to a party ordered to pay money or vacate premises, etc.

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your
means or seizure of your property.

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Ména ka hiahia koe ki &tahi atu awhina, korero ranei mo ténei take, haere ki tenei ipurangi
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262
ranei.
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https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals
https://www.justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf
https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals/
https://www.justice.govt.nz/fines/about-civil-debt/
https://www.tenancy.govt.nz/disputes/enforcing-decisions
https://www.tenancy.govt.nz/disputes/enforcing-decisions
http://www.tenancy.govt.nz/disputes/enforcing-decisions/

A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le
numera 0800 836 262.
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