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TENANCY TRIBUNAL AT TAURANGA | TE TARAIPIUNARA RETIHANGA KiI
TAURANGA MOANA

APPLICANT: Denise Rose Taffard, Morganne Cindy Taffard
Tenant

RESPONDENT: Kerry McFayden
Landlord

TENANCY ADDRESS: 150 Grace Road, Tauranga South, Tauranga 3112

ORDER

1. By agreement, the landlord must carry out the following work to the premises,
which must be completed every six months, commencing December 2025:

a. Assessment of larger trees and foliage at the tenancy address.

b. Pruning of larger trees and foliage at the tenancy address if required
because of the assessment.

c. This does not prevent further pruning and tree maintenance from being
done as and when required (for example, on the tenant’'s request, as
required for health and safety, following weather damage).

2. Kerry McFayden must pay Denise Rose Taffard and Morganne Cindy Taffard
$2,527.00 immediately, as calculated in the table below:

Description Landlord Tenant
Exemplary damages (failure to maintain) $2,000.00
Compensation (loss of amenity) $500.00
Filing fee reimbursement $27.00
Total award $2,527.00
Total payable by Landlord to Tenant $2,527.00
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Reasons:
1. Both parties attended the hearing.

2. The tenants sought a work order for exterior pruning and maintenance of large
tress, as well as exemplary damages and compensation relating to a claim that
the landlord has failed to maintain the property.

3. Both parties have provided significant evidence in support and defence of these
claims, and | confirm these have been reviewed in preparation of this decision,
even if not directly referenced.

Exterior maintenance

4. The tenants claim that the landlord has not been maintaining the large trees and
foliage on the property and has provided evidence in support of the claim.

5. During the hearing, the parties agreed however, that the issue would be
resolved if the landlord agreed to a regular checking and pruning of the large
trees, bushes, and foliage at the property.

6. As the parties have agreed, there is no need to set out all the evidence and
relevant legislation relating to this work order.

7. The work order made is by consent.

Failure to maintain

8. The tenants’ claim that the landlord has breached their obligations under
section 45 of the Residential Tenancies Act 1986 (RTA).

9. Specifically, the tenants say that during the tenancy there has been:
a. A broken air conditioning unit.
b. Leaking roof and roof cavity rendering one of the bedrooms uninhabitable.
c. Windows that falil to close.
d. Black mould.
e. No hot water for several weeks.
f. Ongoing issues with exterior maintenance.

10. Under section 45 of the RTA, a landlord must provide and maintain the
premises in a reasonable state of repair.

11. Breaching this obligation is an unlawful act for which exemplary damages may
be awarded up to a maximum of $7,200.00. See section 45(1A) and Schedule
1A RTA.
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Leaking roof

12. The most serious issue at the property has been a leaking roof and the
consequence of the leaking, including high levels of black mould.

13. The tenants say that the leaking commenced in 2021/2022 when water began
leaking through the light fittings and this is when the issues with mould in the
property started. The tenants have provided copies of photographs and
messages between the parties. The photographs include evidence of a
mushroom growing out of the ceiling and expansive mould.

14. The tenants advised that due to the issues with the leaks they were unable to
use one of the bedrooms for 133 weeks, it also meant that one of the named
tenants had to move out of the property and the children wouldn’t sleep in the
bedroom due to fear the roof would fall on them.

15. On 7 March 2025 the tenants issued a 14-day notice to remedy with respect to
the hole in the ceiling and the roof leak.

16. After the notice was issued and this claim was filed with the Tribunal, the
landlord has subsequently repaired, and the tenants have not had any ongoing
issues. The landlord still isn’t sure what was causing the leak so has concerns
that the underlying issue hasn’t been fully rectified.

17. The landlord says that they did try and respond as best as they could. They
had contractors visit the property, however, they struggled to find the source of
the leak, and had asked the tenant to advise when it was raining/leaking so they
could visit in heavy rain, which they say didn’t happen.

18. The tenant says they did their best to advise, but also had other commitments
that meant they couldn’t focus on it one hundred percent of the time.

Air condition unit

19. The tenants say that they agreed to the tenancy on the basis that the property
had a heat pump. However, it broke/stopped working in around December
2024 and the landlords have advised that they do not intend to repair it.

20. The tenants had themselves obtained a quote for the price to find and repair the
leak of $523.25.

21. There were conflicting reasons for the cause of the issues. The tenant has
provided an invoice for finding and repairing the leak, and recharge only of
$523.25.

22. The landlord had also sought advice and were told it was caused by the long
grass outside and a lack of tenant maintenance — which the tenant disputes.
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23. The landlord has received healthy homes compliance on the basis that the
relevant room has a fireplace, which is sufficient for heating. As a result, they
do not intend to repair the heat pump.

24. On review, the tenancy agreement does not appear to specifically refer to the
inclusion of the chattel heat pump.

25. Although | accept that the tenants took the tenancy on the basis that the
property had a heat pump, there is no legal requirement that this be replaced —
especially as the room appears to comply with healthy homes as a result of the
fireplace.

26. The claim to replace the air conditioning unit is dismissed.

Other

27. The tenants submitted that during the tenancy, they considered that when
raising issues there had generally been unreasonable delays in responses or
inadequate responses by the landlord.

28. For example, there was a period of six weeks where there was no hot water,
and the tenant had been required to shower at the gym. There were also
several issues raised with respect to the gardens and exterior, however, | have
not considered these further due to the agreed work order set out above.

Exemplary damages and compensation

29. | am satisfied that the landlord has failed to maintain the premises in a state of
reasonable repair, particularly in respect of the roof/ceiling leaks.

30. The landlord was initially notified of the leaking damage in 2021 and 2022 and
the repairs were not successfully carried out until 2025. The evidence shows
significant mould and leaking, and | accept that the tenant was unable to use
the worse affected space as a bedroom.

31. Once the 14-day notice was issued, and a claim was filed with the Tribunal, the
landlord was able to repair the damage. It is therefore difficult to accept their
submission that they didn't know how to repair the damage when they did
eventually fix the issues.

32. | find the landlord has committed an unlawful act.

33. Where a party has committed an unlawful act intentionally, the Tribunal may
award exemplary damages where it is satisfied it would be just to do so, having
regard to the party’s intent, the effect of the unlawful act, the interests of the
other party, and the public interest. See section 109(3) RTA.
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34. Landlords are deemed to know the law relating to tenancy and so breaches
must be considered intentional. | am satisfied that the impact of the landlord
committing the unlawful act was significant on the tenant and other occupants.
It is imperative that landlords provide premises in a reasonable state of repair to
ensure the health and safety of the occupants. That did not occur here. When
considering all circumstances, it is fair and reasonable to award exemplary
damages of $2,000.00 to the tenant.

35. In addition, the tenant claims compensation for the property being reduced from
a three-bedroom property to a two-bedroom property. | consider that it is also
fair to award compensation of $500.00 for the loss of amenity during the period
(133 weeks) when the third bedroom was unable to be used as a bedroom.

36. For completeness, all other claims are dismissed.

Other matters

37. Because the tenant has wholly succeeded with the claim | must reimburse the
filing fee. Neither party sought name suppression.

38. I understand that the tenant may have given notice and departed the tenancy or
be intending to vacate the tenancy. As | am unable to consider any information
provided after the hearing finished, this has not been considered further.

R Harvey-Lane
21 July 2025
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Please read carefully:

Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings
and appeals.

Rehearings

You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice
has happened. For example:

e you did not get the letter telling you the date of the hearing, or
o the adjudicator improperly admitted or rejected evidence, or
e new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.

A rehearing will not be granted just because you disagree with the decision.

You must apply within five working days of the decision using the Application for Rehearing
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf

Right of Appeal

Both the landlord and the tenant can file an appeal. You should file your appeal at the District
Court where the original hearing took place. The cost for an appeal is $260. You must apply
within 10 working days after the decision is issued using this Appeal to the District Court
form: justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal

You can appeal if you think the decision was wrong, but not because you don't like the
decision. For some cases, there'll be no right to appeal. For example, you can't appeal:

e against an interim order
o afinal order for the payment of less than $1000
o afinal order to undertake work worth less than $1000.

Enforcement

Where the Tribunal made an order about money or property this is called a civil debt. The
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and
information.

Notice to a party ordered to pay money or vacate premises, etc.

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your
means or seizure of your property.

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Ména ka hiahia koe ki &tahi atu awhina, korero ranei mo ténei take, haere ki tenei ipurangi
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262
ranei.
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https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals
https://www.justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf
https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals/
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https://www.tenancy.govt.nz/disputes/enforcing-decisions
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http://www.tenancy.govt.nz/disputes/enforcing-decisions/

A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le
numera 0800 836 262.
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