[2025] NZTT 5225191, 5258261

TENANCY TRIBUNAL AT REMOTE LOCATION | TE TARAIPIUNARA
RETIHANGA

APPLICANT: Jonathan Bruning
Landlord

RESPONDENT: Hamish Day
Tenant

TENANCY ADDRESS: 1245a State Highway 2, Whakamarama, RD2, Tauranga
3172

ORDER

1. Hamish Day must pay Jonathan Bruning $3,831.86 immediately, as calculated
in the table below:

Description Landlord Tenant
Storage costs $660.00
Rubbish removal $62.86
Safety equipment for removal of belongings $84.38
Replacement locks (sliding door) $408.24
Replacement locks (back door) $89.38
Legal costs $2,500.00
Filing fee reimbursement $27.00
Total award $3,831.86
Total payable by Tenant to Landlord $3,831.86

2. All other claims are dismissed.

Reasons:

1. Both parties attended the hearing. Mr Bruning also had representation.
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Background

2.

10.

11.

Mr Bruning entered into a Contract Farming Agreement with Mr Day (‘the
agreement’). The agreement commenced on 1 June 2024 and had a fixed term
ending date of 31 May 2025.

On 9 March 2025 Mr Bruning served Mr Day with a Notice of Breach and Notice
of Remedies seeking to terminate the agreement. This was for several
breaches related to his employment arrangements, but it also sought to
terminate the tenancy in respect of the associated farm accommodation or, as
described in the Residential Tenancies Act 1986 (RTA), the service tenancy.

Mr Bruning requested that Mr Day immediately vacate the farm accommodation
by no later than 5pm that same day and simultaneously trespassed him from
the property due to concerns over threatened damage to the property and the
safety of everyone on the farm.

A dispute ensued between the parties and Mr Bruning applied to the Tribunal
for termination of the service tenancy and immediate possession. Mr Day
disputed the claims and filed a cross application seeking loss of income and
other losses he submitted were associated with the immediate tenancy
termination.

On 16 May 2025 the Tribunal issued a decision terminating the service tenancy
and granting immediate possession to Mr Bruning. The end date of the tenancy
was noted as 9 March 2025.

The hearing was adjourned part heard with all claims for both parties’ losses to
be heard later. In the meantime, there has also been a rehearing application by
Mr Day and a hearing to consider that application. The rehearing application
was ultimately dismissed.

This order deals with the remaining additional claims for losses and should be
read together with the Tribunal’s decision of 16 May 2025.

Mr Day claims for lost wages, exemplary damages for being evicted, and
compensation for losses.

Mr Bruning claims compensation for vacated damages, predominantly relating
to alleged methamphetamine contamination.

At the outset, | want to make it very clear that the Tribunal only has jurisdiction
to consider tenancy related issues and those that fall within the jurisdiction of
the RTA. Several times evidence and submissions provided fell within
employment or criminal related issues, of which | can only consider to the extent
they fall with the ambit of the RTA.
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Mr Day’s claims

12.

13.

14.

Mr Day makes the following:

a. Claims for losses as a result of the immediate termination including lost
wages due to the service contract being terminated earlier than anticipated,
temporary accommodation, kennel costs and storage costs (collectively
referred to as “termination losses”),

b. Losses from the food and meat left in the fridge and freezer, and

c. Exemplary damages for the stress and anxiety caused by the immediate
termination and trespass notice issued by Mr Bruning.

Many of Mr Day’s submissions related to the termination itself, whether it was
lawful and disputing whether there were any grounds to terminate. Mr Day
submits that the termination was unjust, and that it has meant considerable
losses around anticipated wages and alternative accommodation until the end
of the original agreement (being 31 May 2025).

This issue was considered in the previous Tribunal decision, and | am unable to
reconsider termination itself due to the principle of res judicata (it has already
been considered). The correct forum for any reconsideration of the previous
Tribunal decision would have been an appeal to the District Court.

Termination losses

15.

16.

17.
18.

19.

The first hurdle is that for Mr Day to have a valid claim against Mr Bruning in the
Tribunal for termination losses, he would need to prove that Mr Bruning had
breached the RTA and that the breach or breaches had caused Mr Day a loss.

The termination losses instead being claimed by Mr Day, have instead been
caused by the termination of the service tenancy that the Tribunal has already
upheld as lawful.

As such, they have not been caused by any breach of Mr Bruning.

The first hurdle has not been overcome and the Mr Day’s claims for termination
losses are dismissed.

Mr Day has also made several claims within his application alleging deception,
and other income related issues (for example, losses related to communications
with Fonterra). On review of the evidence provided, these are issues relating to
employment and not tenancy, and | do not have jurisdiction to consider these
further.
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Losses from food and meat in the fridge and freezer

20. Mr Day claims for losses of $1,500.00 on the basis that meat was left in a
freezer that he was unable to recover and the cost of power when he was
unable to access the freezer or consume the meat. No invoices have been
provided in support of these figures.

21. Mr Bruning advised that they kept the freezer powered for several weeks and
offered several opportunities for collection of Mr Day’s belongings (including the
frozen meat) at times when they could feel safe doing so. Copies of messages
offering available times to collect belongings have been provided.

22. Despite being offered various windows of time, Mr Day failed to collect his
items. Mr Bruning also confirms that they have been covering the power costs.

23. Mr Bruning further states that they collected and stored Mr Day’s belongings in
a storage locker and followed the tenancy guidelines for eventually disposing of
the goods correctly. There is also a letter from AR Plus who were engaged in
the remediation and decontamination process that stated that due to the
contamination levels of Mr Day’s personal belongings, they posed an ongoing
risk to health and should be safely and appropriately disposed of.

24. 1 am satisfied that Mr Day was afforded ample opportunity to collect his
belongings, including the meat, and the claims for the estimated loss for the
meat left in the freezer are dismissed.

Exemplary damages

25. Mr Day also seeks exemplary damages for being evicted before his
employment contract was due to end. Again, the Tribunal has already issued a
decision finding that Mr Bruning acted lawfully in the immediate eviction of the
Mr Day, there has been no breach by Mr Bruning and it follows that Mr Day can
have no recourse to exemplary damages as a result.

26. Mr Day also made claims relating the healthy homes breaches, however, no
evidence has been provided in support of these claims.

27. | have no doubt that, and as Mr Day submitted, this has been stressful for him,
and he has had difficulty finding somewhere to live and work. He considers that
this event has had a spiralling effect on his mental health and life.

28. However, Mr Day has not proven that there has been any breach of the RTA
causing the claimed losses and his claims are dismissed.
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Mr Bruning’s claims

29. Mr Bruning claims for costs relating to methamphetamine contamination,
vacated losses, and legal costs.

30. The total amount claimed is more than $100,000.00 however at the hearing the
Mr Bruning confirmed that he would reduce the claimed amount to ensure the
amount came under the legislative maximum.!

31. | have separated these claims into (a) methamphetamine damage and, (b) other
damage, as there are different legal considerations that are relevant to each
type of claim.

Claims for methamphetamine damage

32. Mr Bruning claims for damage caused to the property because of
methamphetamine contamination.

33. The remedial costs proven by itemised invoices were $126,018.16 as below:
a. ARPIlus $64,893.36
b. Bayside Electrical $21,530.39
c. Owens Flooring $14,102.50
d. Pacific Coast Kitchens $8,922.00
Guthrie Bowron curtains/blinds $5,011.00
TDDA Methamphetamine testing $4,672.91

P ¢))

Replacement appliances $2,086.00

= Q@

Insurance excess $1,150.00

Alternative accommodation for share milkers during remedial works of
$3,650.00.

34. Mr Bruning advises that he received an insurance payout of $27,600.00 and
additional unrelated painting works of $2,000.00 should be deducted from this
amount, making the final methamphetamine damage claim $96,418.16
(collectively ‘methamphetamine damages’).

What were the methamphetamine test results?

35. Testing was carried out on 2 May 2025 and a composite sample came back
with a contamination level of 29ug/100cm?.

1 See section 77(5) and (6) of the Residential Tenancies Act 1986.
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36. As a result, on 6 May 2025 further detailed testing was carried out and recorded
the following results:

Location Result
Sample 1 Toilet 2.3ug
Sample 3 Laundry 2.8 ug
Sample 4 Entry 1.87ug
Sample 5 Kitchen 72ug
Sample 7 Dining #1 28ug
Sample 8 Dining #2 11ug
Sample 10 Bedroom Two 14ug
Sample 11 Lounge #1 40ug
Sample 12 Lounge #2 3.2ug
Sample 15 Bedroom Four 4.3ug

37. There was also earlier testing of the garage (that showed no or limited
contamination).?

38. In addition, on 9 May 2025 a further composite test only of furniture and
belongings that belonged to the tenant was carried out. The items tested were
the television in the lounge, a poster on the lounge wall, a wooden cabinet in
the lounge, a sofa in the dining area, and a cabinet in bedroom two. The
composite result from these tenant belongings was 37ug/100cm?2.

What does the RTA say about methamphetamine damage to tenancy premises?

39. A tenant must not use, or permit the use of, the premises for any unlawful
purpose. See section 40(2)(b) of the RTA.

40. A landlord must prove that premises have been damaged during the tenancy
and that the damage is the result of an activity at the premises that is an
imprisonable offence.® This applies to anything the tenant does and anything

2 Testing sampling was carried out on 17 April 2025.
3 Landlord v Reardon [2022] NZTT 4322786.
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done by a person they are responsible for. See section 49B(8)(a) of the RTA.
The use or possession of methamphetamine is an imprisonable offence. See
the Misuse of Drugs Act 1975.

41. If a landlord proves this, then a tenant is liable for the costs of “making good the
damage” and other reasonably foreseeable losses related to that damage in
accordance with sections 49A and 49B(1)(b) of the RTA.

42. The standard of proof that applies is the civil standard “on the balance of
probabilities”. This means that | do not have to be completely certain, but I
must be satisfied that what is alleged is “more probable than not”.

43. Generally, the more serious the claim, the stronger the evidence that is
required.* This is an allegation of criminal behaviour and so the evidence must
be strong.

What must be proved in this case?

44. The evidence here is that there was no methamphetamine test done before Mr
Day moved into the premises. This means that it is not known for sure whether
there was any methamphetamine residue present before the tenancy.

45. The absence of a pre-tenancy methamphetamine test means that other
evidence is particularly important and must be strong.®

46. In these circumstances the landlord must prove:

a. That it is more probable than not that the tenant used, or allowed the use
of, methamphetamine in the premises during the tenancy, and

b. If the answer to the first question is yes, that it is more probable than not
that the methamphetamine use during this tenancy caused damage to the
premises.

Is it more probable than not that the tenant used, or allowed the use of,
methamphetamine in the premises during this tenancy.

47. Mr Bruning says that it is more probable than not that Mr Day used, or allowed
the use of, methamphetamine at the premises during this tenancy.

48. The key parts of the evidence are that:

a. Mr Bruning undertook testing during the tenancy due to advice from police
and the increasingly erratic behaviour of Mr Day.

4 Z v Dental Complaints Assessment Committee [2008] NZSC 55.
5 Eren Limited v Martin and Kukuruzsnayak [2021] NZDC 15210; Brooking and Hodges v Imrie [2021]
NzDC 16976.
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b. The levels of methamphetamine on areas, particularly the kitchen, are too
high to have come from another tenancy.

c. There was testing done on Mr Days belongings, showing
methamphetamine contamination. These belongings only came into the
property during the tenancy.

d. There was drug paraphernalia found in the fireplace at the end of the
tenancy after a winter when the tenant had used the fireplace.
Photographs of several parts of glass pipes have been provided.

e. There were broken glass pipes around the property at the end of the
tenancy. Photographs have been provided.

f. There were cameras installed at the end of the driveway and visitors at all
hours of the night.

49. Mr Day'’s evidence in response was, in summary, that;
a. He did not use methamphetamine and did not use it during the tenancy.

b. He went away at times during the tenancy and allowed other share milkers
to stay at the property, and although he doesn’t know whether they used
methamphetamine, he can't be sure they didn't.

c. That none of the reasons advanced by the landlord were proof that he had
used methamphetamine at the property.

50. After considering the evidence, on balance | am satisfied that it is more
probable than not that Mr Day himself engaged in, or allowed,
methamphetamine related activity at the premises.

Did the methamphetamine related behaviour during the tenancy cause damage to
the premises?

51. | have decided that | am satisfied that it is more probable than not that there
was methamphetamine use during this tenancy, however Mr Day is only liable
to pay compensation if that use caused damage to the premises.

52. There is ongoing uncertainty about what level of methamphetamine residue
amounts to “damage” to residential tenancy premises in New Zealand. There
are no standards set in law yet and the two non-legal sources of guidance are
different in their recommendations.

53. In 2017 Standards New Zealand released Standard NZS8510:2017 “Testing
and decontamination of methamphetamine-contaminated properties”. In short,
this standard confirmed that the level at which habitation of residential premises
was considered safe, was a level of 1.5ug/100cme.
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54. However, in more recent times, the (former) Prime Minister's Chief Science
Advisor, Professor Sir Peter Gluckman determined that there was little evidence
supporting health risks from exposure to residue from methamphetamine
consumption.® The report concluded that any levels below 15ug/100cm2 were
unlikely to present adverse effects and therefore there should be no need for
remediation. The Gluckman report notes that methamphetamine levels over
30ug/100cm are considered by forensic experts to signify that manufacture is
likely to have taken place.

55. The Tribunal has most often applied the Gluckman recommendations in the last
few years. The District Court has consistently confirmed that it is open to the
Tribunal to take this approach because of the lack of legislative regulation at
present.’

56. To be consistent with the predominance of other Tribunal cases, and the
support for those from the District Court, | accept that:

a. Methamphetamine residue of below 15ug/100cm? does not cause damage
to residential tenancy premises unless there is evidence of manufacture,

b. In premises, or parts of premises, where residue is higher than
15ug/100cm?, this is considered damage and decontamination of those
areas is appropriate.

57. In summary, the in-depth test report establishes residue levels of above 15ucg:
Kitchen (72ug), dining (28ug) and lounge (40ug).

58. Applying the Gluckman report recommendations, the methamphetamine level of
above 30ug in the kitchen and lounge suggests that manufacture may have
been attempted or taken place in the premises.

59. However, the difficulty with Mr Bruning’s claim against Mr Day is that the
methamphetamine use during this tenancy may not have damaged the
property.

60. The evidence was that Mr Day moved into the property when Mr Bruning was
away, and there was very little downtime, if any, between the previous tenant
leaving and Mr Day moving in and there doesn’t also appear to have been any
pre-tenancy inspection report or photographs.

61. The absence of a pre-tenancy methamphetamine test means that there may
have been some methamphetamine residue present already. If there was,
there is no way of knowing how much. Although some of the readings were

6 Report, Methamphetamine Contamination in Residential Properties: Exposures, Risk Levels, and
Interpretation of Standards, 29 May 2018.

7 See Full Circle Real Estate Limited v Piper [2019] NZDC 4947; Acme Realty Ltd v Alexander James
Hogg, Tuitui Grace Polotu, Leigh Sharyn Coughlin [2021] NZTT 3231.
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very high, particularly the kitchen, | do not know if this is evidence of how long
residue has been in place.

62. It is too uncertain. | cannot be satisfied that it is more probable than not that the
probable methamphetamine use during this tenancy included attempts at
manufacture or resulted in residue of more than 15ug/100cm?.

63. In my view, the lack of a pre-tenancy methamphetamine test has been fatal,
and Mr Bruning has not proven that Mr Day caused this damage to the
premises.

64. The claims for methamphetamine damages are dismissed.

65. The tenant additionally submitted that the costs were caused by asbestos at the
property. The landlord states that asbestos was found during the remedial
works, however these costs were separated out. | have not had to consider this
any further as a result of my finding above, and nor have | had to consider the
age or depreciation of any claimed items.

Did Mr Day comply with his obligations at the end of the tenancy?

66. Mr Bruning has other claims that are unrelated to methamphetamine. These
instead relate to costs incurred as a result of losses incurred after the tenancy
ended and include:

a. Storage costs to keep the Mr Day’s belongings safe after the termination of
the tenancy of $660.00.

b. Disposal of rubbish $62.86.

c. Gloves, rubbish bags, respirators for clean up $84.38.
d. Replacement locks for sliding doors of $408.24.

e. Replacement back door lock $89.38.

67. At the end of the tenancy the tenant must leave the premises reasonably clean
and tidy, remove all rubbish, return all keys and security devices, and leave all
chattels provided for their benefit. See section 40(1)(e)(ii)-(v) RTA.

68. The tenant did not remove all rubbish and belongings and it is reasonable that
Mr Bruning would have to dispose of the rubbish left behind.

69. | am satisfied that the storage costs are also reasonably incurred. As
mentioned earlier, the landlord did offer several opportunities for the tenant to
collect the belongings, which he failed to do. They enabled him access to the
storage locker and believe he did access it to remove items of value.

70. Due to the contamination result on Mr Day’s belongings, the landlords were
justified in purchasing safety equipment to collect and store the belongings.
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71. Mr Day also did not return the keys and there was a requirement to replace the
locks.

72. The amounts ordered are proved.

Legal costs and other matters
73. Mr Bruning claims for legal costs of $4,595.26.

74. Pursuant to section 102 of the RTA, the Tribunal may order to pay the other
party’s reasonable costs in connection with the proceedings.

75. Section 102(2) confirms that the Tribunal “may make an order” where “any of
the parties was represented by counsel”. Subsection 3 confirms that an order
may be made to a party for “the reasonable costs of that other party in
connection with the proceedings.”

76. It is unusual for a Tribunal or Court in New Zealand to award full indemnity
costs against the losing party.

77. What is considered to be ‘reasonable costs’ will depend on a range of factors.
In Holden v Architectural Finishes Ltd,2 Justice McGechan, in his reserved costs
decision, held that:

...the sum in issue is a ‘reasonable’ ‘contribution’. It is not some mere gesture. lItis
not some virtual payment in full. It is merely a contribution, and a reasonable one. At
the outer limits, proportions of reasonable actual fees can afford some guidance. A
10% or even 20% contribution — very little indeed — may seldom qualify. A 90% or
80% contribution, virtually the total, may be regarded as likewise...if the ‘reasonable
contribution’ earlier determined falls within a middle range, say 40% to 70%, there is a
feeling of some comfort...

78. The High Court confirmed that when a party is represented by counsel, that the
following factors are relevant to be considered when assessing costs:

a. The length of the hearing.

b. The sum of money involved.

c. The legal and factual complexity.

d. Whether the argument lacking substance was advanced, and
e. The degree of success achieved by the parties.

79. Similarly in the judgment of David Blair Ltd v Hawkins Arms and Engineering
Ltd,°® Tompkins J considered a costs issue where the party was represented,
and held:

In addition to the length of the hearing, matters such as the amount of money
involved, the importance either to the parties or generally of the issues, monetary or

8 Holden v Architectural Finishes Ltd [1997] 3 NZLR 143.
9 David Blair Ltd v Hawkins Arms and Engineering Ltd, (No 2) [1988] 1 PRNZ 162.
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non-monetary, the legal and factual complexities, the amount of time required for
effective preparation, the number and complexity of interlocutory applications and the
likely or actual solicitor and client costs incurred, may, in appropriate cases, be
relevant to the exercise of the discretion.

80. In consideration of these issues, | award $2,500.00 to Mr Bruning toward legal
costs. This matter has now had three hearings. Mr Bruning was wholly
successful at the first, the second was due to Mr Day filing a rehearing
application and then failing to appear at the rehearing reconsideration hearing,
and Mr Day's claims at the third hearing have failed. There has been
considerable documentation provided by Mr Day, much of which was not
relevant to tenancy.

81. Because Mr Bruning has substantially succeeded with the claim | have also
reimbursed the filing fee. Neither party sought name suppression.

NP. | apologise for the delay in issuing this decision, | had intended to issue it
earlier however a family bereavement caused a delay.

R Harvey-Lane
12 September 2025
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Please read carefully:

Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings
and appeals.

Rehearings

You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice
has happened. For example:

e you did not get the letter telling you the date of the hearing, or
o the adjudicator improperly admitted or rejected evidence, or
e new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.

A rehearing will not be granted just because you disagree with the decision.

You must apply within five working days of the decision using the Application for Rehearing
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf

Right of Appeal

Both the landlord and the tenant can file an appeal. You should file your appeal at the District
Court where the original hearing took place. The cost for an appeal is $260. You must apply
within 10 working days after the decision is issued using this Appeal to the District Court
form: justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal

You can appeal if you think the decision was wrong, but not because you don't like the
decision. For some cases, there'll be no right to appeal. For example, you can't appeal:

e against an interim order

¢ afinal order, or the failure to make an order, where the amount in dispute on appeal is
less than $1000

« afinal order to undertake work, or the failure to make an order, where the value of the
work in dispute on appeal is less than $1000.

Enforcement

Where the Tribunal made an order about money or property this is called a civil debt. The
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and
information.

Notice to a party ordered to pay money or vacate premises, etc.

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your
means or seizure of your property.

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Ména ka hiahia koe ki &tahi atu awhina, korero ranei mo ténei take, haere ki tenei ipurangi
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262
ranei.
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https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals
https://www.justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf
https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals/
https://www.justice.govt.nz/fines/about-civil-debt/
https://www.tenancy.govt.nz/disputes/enforcing-decisions
https://www.tenancy.govt.nz/disputes/enforcing-decisions
http://www.tenancy.govt.nz/disputes/enforcing-decisions/

A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le
numera 0800 836 262.
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