[2025] NZTT 5329884

TENANCY TRIBUNAL AT DUNEDIN | TE TARAIPIUNARA RETIHANGA K
OTEPOTI

APPLICANT: Paea Kirk
Tenant
RESPONDENT: Luxmanan Selvanesan
Landlord

TENANCY ADDRESS: 27 Fea Street, Dalmore, Dunedin 9010

ORDER

1. Luxmanan Selvanesan must pay Paea Kirk $7,228.00 immediately, calculated as
shown in table below:

Description Landlord Tenant

Exemplary damages for breach of Ss 45(1)(a & b), $7,200.00

45(1)(ba), & 45(1)(bb)

Filing fee reimbursement $28.00

Total award $7,228.00

Total payable by Landlord to Tenant $7,228.00
Reasons:

2. Both parties attended the hearing.

3. The tenancy was originally for a fixed term from 17/12/2024 to 17/12/2025 at
$580.00 rent per week.

4. By agreement the tenancy ended early on 7/10/2025.

5. On 20/8/2025 the tenant claimed compensation and a work order for issues
relating to a leaking roof, mould and nonfunctioning oven.
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6. Subsequently the tenant amended her application and claimed exemplary
damages, including for non lodgement of the bond. She also wanted to end the
tenancy.

7. | declined the adjournment request made by the landlord the day before the
hearing which he based on not having had enough time to prepare his case.

8. The Tribunal has an obligation to determine disputes between parties
expeditiously.

9. The tenant’s application was made two months before the scheduled hearing and
the landlord was sent a notice of hearing on 6/10/2025.

10. I consider the landlord had sufficient time to prepare for the hearing.

11. The landlord is familiar with the Tribunal process, this being the second time this
tenancy has been to the Tribunal, see application 5243711.

Standard of proof

12. This is a civil jurisdiction which means when looking at the claims the standard of
proof is on the balance of probabilities. Put simply this means the tenant must
establish, with evidence, that her claims are more likely than not. If she fails to do
so then the application will be dismissed, whether it has merit or not.

13. The Tribunal does not need to be completely certain. All evidence presented is
considered and weighed to decide what is more likely.

14. Where there are serious allegations, or important issues at stake, such as is the
case here, the Tribunal needs a level of supporting evidence benefitting the
matters to be decided.

15. Although | have not referred to all the evidence presented at the hearing the
parties can be assured that it has been considered. For the purposes of
conciseness only the most relevant or important evidence has been referred to.

Did the landlord fail to lodge the bond?
16. There is no dispute that the landlord failed to lodge the bond.

17. The evidence supports that the tenant advised the landlord that the bond was
paid to the account number provided by him on 11/6/2025.

18. The landlord suggested that he did not know the bond had been paid until the
final inspection with the tenant on 7/10/2025 because he had not monitored his
account.

19. The landlord submitted the non lodgement was an oversight and not deliberate.
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20. A landlord must send any bond payment to the Bond Centre within 23 working
days after the payment is received. See section 19(1) Residential Tenancies Act
1986.

21. Breaching this obligation is an unlawful act for which the Tribunal may award
exemplary damages up to a maximum of $1,500.00. See section 19(2) and
Schedule 1A Residential Tenancies Act 1986.

22. | find the evidence supports that the landlord has committed an unlawful act by
failing to lodge the bond with the Bond Centre within the required timeframe.

Did the landlord breach his obligations?

23. The tenant submitted there were various maintenance issues during the tenancy,
all of which the landlord or his son, acting as his agent, had been told about:

a.

The roof above the kitchen door leaked when it rained, and water ran down
the wall. The landlord had been advised of this on 21/12, three days before
the tenancy began;

There was extensive black mould on a bedroom ceiling and to a lesser extent
in the other two bedrooms and the bathroom which the tenant had to clean;

At the beginning of the tenancy curtains in the lounge and three bedrooms
were replaced because of the mould issues;

There was significant mould in the rumpus room, albeit the tenant did not
have access to this area;

The oven ceased to work on 21/7 and despite the landlord providing three
replacement second hand ovens there was no fully functioning oven when
the tenancy ended,;

A hole in the kitchen floor was discovered when the oven was moved.

g. The back door constantly banged due to draughts;

J.

The ventilation system in the rumpus room appears to draw air into the
house through the kitchen floor hole;

There were no smoke alarms in the premises until 5/8/2025;

The driveway was slippery and not well maintained.

24. In support of the claim the tenant provided written submissions, numerous
photographs and text messages.

25. The tenant submitted that her family’s health and quiet, peaceful enjoyment of
the premises was affected by the state of the property, and the short notice for
Visits.
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26. In response, the landlord submitted:

a.

Following his inspections of the roof and guttering on 19 and 20/10 he did
not believe it was leaking;

When the premises were assessed by a carpet cleaner on 21/10 there was
no evidence of mould;

The landlord did not dispute curtains were replaced at the beginning of the
tenancy;

Although the landlord accepted there was mould in the rumpus room, which
he had treated, he did not believe this could affect the rooms above because
the rumpus room was separated from them by a concrete floor;

The landlord considered it was unfortunate that the three replacement ovens
he had sourced on Facebook Market Place had not worked properly. He
suggested a new replacement oven was too expensive;

The landlord was unaware of the hole in the kitchen floor until the oven was
removed;

The landlord relied on the Healthy Homes Standard assessment that there
were no draughts;

The ventilation system in the rumpus room was blocked off because the
room was not used. In 9/2024 a replacement ventilation system had been
installed in the upstairs part of the premises;

The landlord suggested he was unaware there were no smoke alarms in the
premises;

On 6/4 the landlord submitted he undertook work on the driveway to direct
the flow of water into the stormwater and block water from entering the
garages.

27. In support of his position the landlord provided a Healthy Homes Assessment
report dated 15/7/2025, Ai Plus Specifications of the Home Ventilation system,
photographs of the work on the driveway, a hand drawing of the layout of the
premises and correspondence from MSD about approval of supplier registration.

28. Under section 45, a landlord must, among other matters, provide the premises in
a reasonable state of cleanliness, provide and maintain the premises in a
reasonable state of repair and comply with all requirements in respect of smoke
alarms and insulation set out in the Residential Tenancies (Smoke Alarms and
Insulation) Regulations 2016.

29. Section 45(1)(bb) of the Residential Tenancies Act 1986 (RTA), requires
compliance with the Residential Tenancies (Healthy Homes Standards) 2019
(HHS).
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30.

31.

32.
33.

34.
35.

36.

37.

38.

39.

40.

41.

42.

43.

The draught stopping standard requires that residential premises be free from
unreasonable gaps and holes that are not an intentional part of the building, which
allow draughts to arise.

The moisture ingress and drainage standard requires that buildings comprising
residential tenancies must have efficient systems to drain storm water, surface
water and ground water, and that includes gutters, downpipes and drains. The
Standard requires a ground moisture barrier when there is an enclosed subfloor
space.

The HHS does provide exemptions in specific circumstances.
Compliance dates for the HHS vary depending on the tenancy:
a. For private rentals

i. If the tenancy commenced between 28 August 2022 but before 3
March 2025, the rental must comply within 120 days of the
commencement of any new or renewed tenancy.

ii. All private rentals must comply by 1 July 2025.
The compliance date for this tenancy was 16 April 2025.

| am persuaded by the evidence of the tenant that the premises were not provided
in a reasonable state of cleanliness at the beginning of the tenancy.

In particular the evidence about the curtains being mouldy and needing to be
replaced, which the landlord did not dispute, is compelling.

Further the photographs provided by the tenant of what is likely mould in the three
bedrooms supports the presence of mould.

While the landlord suggested the marks had been tested and were not mould, he
provided no supporting evidence to substantiate his assertions.

The fact that a ventilation system had been installed for what the landlord
suggested was 15 years and had been replaced the previous year, raises a
presumption that moisture is an issue in the premises.

In addition, | am satisfied that the premises were not provided and maintained in
a reasonable state of repair.

The landlord confirmed that work needed undertaking on the driveway in April,
there was no fully functioning oven for the last two months of the tenancy and
there was mould in the rumpus room that he needed to treat, albeit that the
tenant’s access to this room was specifically excluded in the tenancy agreement.

Nor, and despite the healthy homes assessment report am | satisfied that the
premises are healthy homes compliant.

In particular | consider the hole in the kitchen floor which is directly above the
ground over which there is a moisture barrier, would have let in draughts.
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44,

45.

46.

47.

48.

However, | accept that the report was undertaken before the hole was discovered
and the inspector may not have had notice of the hole.

Further, there is no explanation about why the report records the guttering is in
“an operational state” when there is evidence of debris, and the inspection was
carried out when it was not raining.

The photograph of the guttering provided by the tenant clearly shows water
overflow from the guttering above the garage during rain on 18/8.

The landlord does not dispute that smoke alarms were not installed in the
premises until 5/8 when he was advised by an electrician who came to look at
one of the replacement ovens, to do so.

| find Luxmanan Selvanesan has committed unlawful acts by failing to provide the
premises in a reasonably clean condition, failing to provide and maintain the
premises in a reasonable state of repair, failing to install smoke alarms and
breaching healthy homes standards.

Should exemplary damages be awarded?

49.

50.

51.

52.

53.

54,

55.

As | have found the landlord committed various unlawful acts | need to consider
the issue of exemplary damages.

Where a party has committed an unlawful act intentionally, the Tribunal may
award exemplary damages where it is satisfied it would be just to do so, having
regard to the party’s intent, the effect of the unlawful act, the interest of the other
party, and the public interest. See section 109(3) RTA.

Exemplary damages under the Act are different from compensation. The
provision of such damages is designed to punish and deter; Attorney-General
(Commissioner of Crown Lands) v Little Bo Peep Sheep Company Ltd (HC CIV
2010-412-134).

An award of exemplary damages is made at the Tribunal's discretion when one
party has proved the other party has committed unlawful acts, as is the case here.

Before the Tribunal can award exemplary damages, it needs to consider the four
matters set out in section 109(3), the first of which is intent.

The District Court has said the requirement of intention is not about whether the
party was aware they were breaching the Act. Rather, it is about whether they
acted intentionally i.e. whether they intended to do whatever it was they did or did
not do, (Parton v Fifita TT 1815/00 DC Auckland, 1/5/2001).

The District Court has generally rejected a landlord pleading confusion, lack of
knowledge, or ignorance of the law, see TMT New Zealand Limited TA Strata
Property Management v Sweeney and Sundahl [2021] NZDC 16182.
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56.

S7.

58.

59.
60.

61.

62.

63.

64.

65.

66.

67.

68.

The landlord’s reason for the failure to lodge the bond was that he was unaware
the bond had been paid into his account because he had not monitored that bank
account.

Although | consider this reason very surprising for a landlord operating a
business, | have reluctantly accepted that the landlord did not intentionally fail to
lodge the bond.

The requirement to lodge bonds with the Bond Centre has been included in the
Act since its inception in 1986 and failure to lodge is considered very serious by
the Tribunal.

Bonds are tenant’s money and need to be treated as such by a landlord.

Due to the lack of intent exemplary damages are therefore not available to the
tenant for the breach of section 19(1).

However, | consider there is more than sufficient evidence to find that the landlord
intentionally failed to provide the premises in a reasonably clean condition,
provide and maintain the premises in a reasonable state of repair, failed to install
smoke alarms or comply with healthy homes standards.

Although the tenant told the landlord’s son about the cleanliness issues with the
premises, it was only the curtains which were replaced, leaving the tenant to
clean the mould herself.

Leaving the tenant without a fully functioning oven for two months while
attempting to replace with second hand appliances is | consider intentional and
unreasonable.

Of particular concern is the failure to make sure smoke alarms were installed is
very serious.

By not providing smoke alarms the landlord deprived the tenant of early warning
devices designed to indicate the likely presence of fire thus lessening her
chances of early detection and opportunity for escape.

In addition, non-provision of smoke alarms may void a landlord's insurance which
could lead to significant financial consequences for both the landlord and tenant
should the property be damaged by fire.

The amendments to the legislation in 2020 increased the maximum exemplary
damages for failure to provide smoke alarms from $4,000.00 to $7,200.00. This
clearly signals a significant element of public policy inherent in the legislation for
such a breach, which the Tribunal must be mindful of.

Tenants and landlords both have rights and obligations, neither of which should
be ignored during the term of the tenancy.
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69.

70.

71.

72.

73.
74.

75.
76.
7.

The effect on the tenant has been significant because she has lived in poorly
maintained premises, which likely contributed to the health issues suffered by her
child.

The public should be able to rely on landlords to comply with the legislation and
when they do not the public should expect some censure.

The maximum levels of exemplary damages are set out in Schedule 1A of the
Act.

Taking all the circumstances into account, particularly the effect on the tenant
and the public interest | consider the breaches by the landlord are numerous and
egregious and it is just to make an award of significant exemplary damages.

| have awarded exemplary damages totalling $7,200.00.

This is comprised of $2,500.00 for failure to provide smoke alarms, $200.00 for
failing to provide the premises in a reasonably clean condition, $2,500.00 for
failing to provide and maintain the premises and $2,000.00 for breach of healthy
homes standards.

As Paea Kirk has wholly succeeded with the claim | must award the filing fee.
The tenant did not ask for name suppression.

Suppression is not available to the landlord.

J Wilson
23 October 2025
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Please read carefully:

Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings
and appeals.

Rehearings

You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice
has happened. For example:

e you did not get the letter telling you the date of the hearing, or
o the adjudicator improperly admitted or rejected evidence, or
e new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.

A rehearing will not be granted just because you disagree with the decision.

You must apply within five working days of the decision using the Application for Rehearing
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf

Right of Appeal

Both the landlord and the tenant can file an appeal. You should file your appeal at the District
Court where the original hearing took place. The cost for an appeal is $260. You must apply
within 10 working days after the decision is issued using this Appeal to the District Court form:
justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal

You can appeal if you think the decision was wrong, but not because you don't like the decision.
For some cases, there’ll be no right to appeal. For example, you can't appeal:

e against an interim order

¢ afinal order, or the failure to make an order, where the amount in dispute on appeal is
less than $1000

« afinal order to undertake work, or the failure to make an order, where the value of the
work in dispute on appeal is less than $1000.

Enforcement

Where the Tribunal made an order about money or property this is called a civil debt. The
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and
information.

Notice to a party ordered to pay money or vacate premises, etc.

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your means
or seizure of your property.

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Ména ka hiahia koe ki &tahi atu awhina, korero ranei mo ténei take, haere ki tenei ipurangi
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262
ranei.
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https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals
https://www.justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf
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http://www.tenancy.govt.nz/disputes/enforcing-decisions/

A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le numera
0800 836 262.
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