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TENANCY TRIBUNAL AT WELLINGTON | TE TARAIPIUNARA RETIHANGA KI
TE WHANGANUI-A-TARA

APPLICANT / Peter Doyle
RESPONDENT:

Landlord
APPLICANT / Benjamin Baker
RESPONDENT:

Tenant

TENANCY ADDRESS: 8A Brougham Street, Mount Victoria, Wellington 6011

ORDER

1. Peter Doyle must pay Benjamin Baker $1,836.50 immediately, calculated as
shown in table below:

Description Landlord Tenant
Bath repair $563.50

Exemplary damages $2,400.00
Total award $563.50 $2,400.00
Net award $1,836.50
Total payable by Landlord to $1,836.50
Tenant

2. The Bond Centre is to pay the bond of $920.00 (3434514-007) to Benjamin Baker
immediately.

3. All other claims are dismissed.
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REASONS
1. The Tribunal must consider applications filed by both the tenant and
landlord. The tenancy has ended, but there are some outstanding issues for

the parties to be determined.

2. Both parties appeared at the hearing today.

BACKGROUND
3. There is no dispute between the parties that there is a tenancy. There is no
commencement date recorded on the tenancy agreement, but the
agreement is signed by the tenant on 19 May 2019, and the landlord on 20
May 2019.

4. The tenancy has now ended.

5. I will address the more specific background further below.

LANDLORDS CLAIM
6. Atthe hearing, Mr Doyle confirmed his only claim is as follows:

a. Compensation for bath repair.

TENANTS CLAIMS
7. Atthe hearing, Mr Baker confirmed his claims are as follows:
a. Exemplary damages for breach of the Healthy Homes Standards
b. Lawfulness of inspections
c. Failure to provide a tenancy agreement

d. Breach of smoke alarm obligations.

5250353 2



RELEVANT LEGAL CONSIDERATIONS

8. The relevant law that applies is found in the Residential Tenancies Act 1986
(“RTA".

9. With any claim before the Tenancy Tribunal, the Tribunal applies the
usual civil law standards and expectations.

10.That includes a requirement that the party bringing the claim (the applicant),
establish their claims “on the balance of probabilities”. The balance of
probabilities means more likely than unlikely, or in mathematical terms, has
a fractionally more than 50% likelihood. The Tribunal does not need to be
certain or very sure about any claim, only that what is claimed is likely.

11.1t is the applicant that must prove their case. As noted by the District Court
in Kaipo v Clarke & McCarthy (DC) TT233/02, in practical terms this means
that:

... [L]ike anyone who brings an application before a Tribunal or Court,
it is incumbent upon the applicant to provide the evidence necessary to
prove the case. If the applicant fails to do that, then their application will
be dismissed whether it has merit or not because it is up to the applicant
to provide the necessary evidence. It is not up to the other parties, and
it is certainly not up to the Tribunal to extract evidence.

LANDLORDS CLAIM
12.The landlord seeks compensation for the repair of an acrylic bathtub.

13.The landlord states that during the tenancy, the tenant contacted him to
advise there were scratches on the bottom of the bath. The landlord
engaged a repair agent, Acrylic Repairs (2004) Ltd, to undertake a repair.
The bath could be repaired as opposed to replaced, but the cost of that was
$563.50. The landlord seeks to recover that amount from the tenant.

14.Mr Doyle states that he spoke with the repairer, who advised the damage
was likely to be the result of items like shampoo bottles being repeatedly
dropped on the same area over the past few months. The repairer
disagreed that the damage would have been present more than a year.
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15.The tenant states that the damage in the bath was present over a year ago.
The tenant considers that if the damage was caused by shampoo bottles
falling, it would be a matter of fair wear and tear.

16.The landlord disputes that he was aware of earlier ‘scratching’ in the bath.
Further, there was nothing recorded on the pre-tenancy inspection report of
damage to the bath.

Analysis

17.There is no dispute that the bath was damaged, but there is of course a
dispute as to how it was damaged.

18. The best evidence | have available as to cause is a written statement from
Rex Boden of Acrylic Repairs (2004) Ltd, who undertook the repair. That
states:

We have been repairers of baths/showers & vanities since 2004.

Rex believes the damage to the above repair was caused by something
being dropped probably a few times overtime. The reason Rex thinks
this is because if it was wear and tear he would not be able to repair it
as it goes all spongy underneath and this is not the case.

19.There is no alternative evidence from a suitably qualified or experienced
person, to argue against Mr Boden’s statement. The repairer’'s view is that
the damage was likely to be the result of something falling repeatedly on the
same spot.

20.0n the basis of the information available, | consider it more likely than not
that the damage was caused by items being dropped in the shower over the
course of the Tenancy. There was insufficient evidence to convince me that
the damage was present when the tenancy commenced. | also note that
the tenancy inspection report completed by the parties back in 2019, did not
record any damage to the bath, but noted for example some issues on the
showerhead and hose, which does suggest a reasonably careful
assessment of the area at that time.

21.The question then is whether the tenants are liable for that damage.
22.Where a landlord claims compensation for damage caused by a tenant, the

landlord must first prove the damage is more than fair wear and tear, and
that it occurred during the tenancy. If this is established, to avoid liability, the
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tenant must prove they did not carelessly or intentionally cause or permit the
damage. Tenants are liable for the actions of people at the premises with
their permission.

23.Tenants are liable for the cost of repairing damage that is intentional or
which results from any activity at the premises that is an imprisonable
offence. This applies to anything the tenant does and anything done by a
person they are responsible for.

24.The damage occurred during the tenancy in my assessment, and it was not
fair wear and tear. | am not persuaded that it would be reasonable to expect
that repeatedly dropping an item in the shower of sufficient weight to cause
damage to the acrylic bath, would be an ordinary incident of using the
shower.

25.1 consider the most likely situation is that the damage is careless damage.
That is, in the course of showering, on a number of occasions, that an item
has been dropped, which would be careless.

26.1 find the tenants must be liable for the cost of the repair.

TENANTS CLAIMS
Claim 1 — Healthy Homes Standards

27.The tenant’s position is that the landlord has breached the Healthy Homes
Standards (HHS) as the premises did not have an extraction fan in the
bathroom or kitchen, and it was a damp and mouldy premise.

28.The tenant consider that there were gaps in the windows.

29.The tenant considers there as a lack of insulation based on the mouldiness
and gaps in the building.

30.The landlord agrees there was no extraction fan in the bathroom, because
there is an opening skylight and a sloping roof. The landlord believes there
was an exemption for this. The landlord states that more recently, another
installer has installed a fan running a duct through an internal wall and
running the duct to vent outside the house in a circuitous route.

31.In relation to the kitchen, the landlord agrees that there was no extraction in
the kitchen, because he believed that it was not needed. However, Mr
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Doyle states he has since learned that there needed to be a fan, and that
has now been installed.

32.The landlord disputes that there are gaps in the windows. The landlord
states he recently received an updated HHS report from ‘All Clear’, about 2
to 3 months ago, which did not identify any problematic gaps, other than an
area of draughts in the bi-folding windows in the lounge, and the window
was adjusted to fix that. Otherwise the landlord disputes that there was rot
to the windows, which have since been repainted.

33.The landlord states that there was insulation in the ceiling, which was
installed in 1995. The tenant advised that he accepted that insulation was
present, and did not advance that claim further, so | will not discuss
insulation further in this order.

Analysis

34.The tenant has claimed that the landlord has breached his obligations as it
relates to the Healthy Homes Standards.

35. The Residential Tenancies (Healthy Homes Standards) 2019 (“HHS”) provided
for a minimum set of requirements for residential tenancies as it relates to
heating, ventilation, insulation, draught stopping, moisture ingress and
drainage.

36. Section 45(1)(bb) of the Residential Tenancies Act 1986 (RTA) requires
compliance with the HHS. A breach of this obligation is deemed to be an
unlawful act, for which exemplary damages can be ordered. The maximum
level of exemplary damages that can be ordered as set out in Schedule 1A to
the RTA, is $7,200.00.

Ventilation standard:
37.The ventilation standard sets out minimum expectations around windows and
doors, and in particular, the area of doors and windows that are openable.

The standard also requires that each kitchen and bathroom have extractor
fans installed with a minimum defined extraction capacity.

Draught Stopping Standard
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38. The draught stopping standard requires that residential premises be free from
unreasonable gaps and holes that are not an intentional part of the building,
which allow draughts to arise.

39.The HHS does provide exemptions in specific circumstances.

40.As far as the extractor fans are concerned, there is no dispute that the
landlord did not provide extractor fans in the bathroom or the kitchen, they
have only recently been installed.

41.As far as the bathroom is concerned, the landlord said that he initially
believed that there was an exemption for that, but the landlord would not be
correct in that belief. The exemption would only apply if it were not
practicable to install an extraction fan. As a matter of fact, an extraction fan
has been installed, which | argues against in any impracticality argument.
Even if that were not the case, | would not have found that simply needing to
cut through tiles, in order to install the fan and ducting would be impractical
of itself.

42.As far as the kitchen is concerned, the landlord has not proposed that it
would not be reasonably practicable to install an extraction fan, but indicates
that he misunderstood his obligations.

43.In relation to gaps (draft stopping), the landlord has accepted that there is a
gap in one of the doors. However, | am not persuaded. There is sufficient
evidence to show that there were unreasonable gaps in the windows
otherwise. The photographs show windows that were not in outstanding
condition, but that is not sufficient to breach the draught-stopping standard.
There must be unreasonable gaps.

44.1 find therefore, that the landlord has breached the HHS obligations in
relation to the kitchen and laundry fan (ventilation standard) and the draught
stopping standard with the bi-folding doors. The Tribunal must consider
whether exemplary damages can be ordered in relation to those breaches.

45. Exemplary damages are designed to punish and to deter. They are like a
fine. In Auckland City Council v Blundell [1986] NZLR 732 the Court of
Appeal (Cooke P) said:

Exemplary and punitive [damages] are different words for the same
thing. The damages are exemplary because they are meant to teach
an example to the guilty officer and others. They are punitive because
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they are meant to punish. They are like a fine, though they go to the
citizen who has been the victim of conduct.

46.Exemplary damages are awarded at the Tribunal’s discretion when one
party has proven that the other party has committed a defined unlawful act.
If that is proven, and before the Tribunal may award exemplary damages, it
must take account of the factors set out in section 109 RTA.

47.Section 109 of the RTA relates to exemplary damages, and confirms that
exemplary damages can be awarded if the unlawful act was committed
intentionally, and having regard to:

a. The intent of the person committing the unlawful act.

b. The effect of the unlawful act.

c. The interests of the landlord or tenant against whom the unlawful act
was committed.

d. The public interest; and

e. Whether it is just to make the award.

48.The maximum levels of exemplary damages are set out in Schedule 1A of
the Act, which is noted above, is $7200 for failing to comply with the HHS.

49.1n this case, | considered that the breach is most likely to be intentional. The
government undertook a very extensive campaign to inform landlords of the
obligations that exist around the healthy home standards. | have no reason
to believe that the landlord did not receive that information. The effect for the
tenant is that he have lived in premises that did not have the necessary
ventilation, the tenants say the premises were mouldy, which may well have
been contributed to by insufficient extraction. As far as the gap in the door is
concerned, that would have let a draught, which in turn would affect the
tenant’s ability to maintain warmth in the dwelling. There are strong interests
for tenants and the public generally that houses are warm, dry and healthy,
and that is achieved by compliance with the HHS. | consider it would be just
to make an award.

50.In this case, | consider an order of exemplary damages, at 33% of the
maximum level, would be reasonable, and that is ordered. | have taken into
consideration the likely impact for the tenants from the breach, and also that
no evidence has been presented to show a history of similar breaches from
the landlord. Therefore, | order the landlord to pay the tenant, $2,400.00.
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Claim 2 - Inspections

51.The tenant’s position is that the landlord undertook an unlawful inspection
by inspecting the bathroom and fridge when he was there doing work on the
deck, and the later with undertaking the final inspection when the tenants
were not in attendance.

52.In relation to the inspection of the bathroom and fridge, Mr Baker states that
the landlord was at the tenancy doing work on the deck which had a
reasonably major issue with a beam, when Mr Baker was working at home,
and during this, the landlord inspected the bathroom and there was a heated
dispute arose about the bathroom, and then the landlord went down stairs,
and said he was going to inspect the fridge instead.

53.In relation to the final inspection, the tenant says that at the end of the
tenancy, an arrangement was made for a final inspection, but the landlord
arrived early and undertook the inspection without the tenants. The tenants
had moved all or most of their belongings, they were wrapping things up
with cleaning etc.

54.Mr Doyle disputes that he has unlawfully inspected the bathroom. Mr Doyle
said that he was there doing work on the bathroom, not the deck. said there
the bathroom was in a terrible, mouldy condition. Following clarification
discussion, Mr Doyle confirmed that he did do work on the deck, and asked
to use the bathroom, that was approved, and that was when he noticed that
the grout was not in a good state.

55. Mr Baker was home at the time, but he could not recall Mr Doyle asking to
use the toilet.

56.Mr Doyle confirmed that he did replace the fridge, and in that process, he
opened the door of the old fridge, which was unclean, and he raised that
with the tenant. Mr Doyle said that this was on a different day to the deck
work.

57.Mr Baker maintained that the landlord did open the fridge on the day the
deck was repaired, which was a later day, and he said words around
wanting to check if the new fridge was being kept clean.
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58.In relation to the final inspection, Mr Doyle said that there was an agreed
time for the inspection, but the tenants were running late for that, and he
agrees that he did the inspection prior to them getting back.

59. The tenants say that the text message from the landlord confirms he was
early for the inspection. The tenant says that they were still in possession of
the premises. Mr Baker states that his partner said that the inspection
would be “About 5.

Analysis

60. A landlord must not enter a premises without lawful authority. The RTA
provides three ways in which a landlord can enter the premises, that is:

a. At any time in the case of an emergency.
b. After giving the required notice found in the RTA, or.
c. With the consent of the tenant.

61. The parties agreed that the landlord was at the premises to undertake work
on the deck, but there is a dispute as to whether the landlord had consent to
go into the bathroom or fridge. Both parties present very different
perspectives of what happened, and simply put, | am not able to reach a
view as to which version of events is likely to be accurate.

62. That being the case, | find that this claim has not been established, because
in order to receive exemplary damages they must be evidence to show that
a breach has likely occurred. On the current state of the evidence, it is no
more than a possibility of a breach, which is not enough.

63.1n relation to the final inspection, | am not persuaded that the landlord has
entered the premises without lawful authority. The evidence is that the
parties had agreed that an inspection would take place, most likely “about
5”, and that more or less was the time the landlord entered the premises.
There is insufficient evidence that a condition of the entry was that the
tenant must be present at the time. | find the second claim has not been
established.

Claim 3 — Failure to provide tenancy agreements
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64.The tenant states that he asked the landlord to provide a copy of the
tenancy agreement toward the end of the tenancy, and asked repeatedly for
a copy of the agreement. A copy was not provided at the start of the
tenancy.

65. The landlord says that the tenants were provided a copy of the tenancy
agreement, but when they asked for another copy of the agreement, a
photograph of the agreement was provided. The landlord says he would
never refuse to provide a copy.

66. The tenant maintains that the tenancy agreement was not provided on
request, he only received a copy of the inspection form.

Analysis

67.The tenants position is that a tenancy agreement was not provided at the
start of the tenancy.

68. The evidence available does in my assessment, favour the conclusion that a
tenancy agreement was provided. The file includes an email exchange
where the tenants requested a copy of the tenancy agreement, and the
landlord responded advising that a paper version had been provided at the
start of the tenancy. That does align with the landlord’s recollection of a
tenancy agreement being provided.

69.Even if that were not the case, there is a technical reason this claim could
not succeed. The law that applied at the start of the Tenancy (section 13 of
the RTA) required that the landlord provide the tenant with a copy of the
tenancy agreement, but in fact it only became an unlawful act not to provide
a copy of the agreement in 2021. What that means is that even if it were that
the landlord did not provide a tenancy agreement in 2019, it would not be
deemed an unlawful act, so the tribunal could not order exemplary damages
for that breach.

Claim 4 — Smoke alarms

70. The tenant states that there were no smoke alarms provided by the landlord,
so he installed them himself. The tenant states that he found two loose
smoke alarms that he believes were from the prior tenant, so he loosely
positioned these himself.
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71.The landlord disputes that there were no smoke alarms, stating there was
one upstairs near the bedrooms, and one in the lounge / kitchen / dining
room. The landlord also notes that the location of the alarms was confirmed
by the HHS inspectors as correct.

72.Mr Doyle confirmed that after the tenants moved out, they repainted the
property, and then repositioned the alarms after that.

Analysis

73.Again this is a dispute where there are differing versions of events. The
landlord says that there were smoke alarms present at the start of the
tenancy, the tenant disputes that, or at least the tenant disputes that there
were smoke alarms installed.

74.1 can see no reason to prefer one version of events over the other. | have
not been provided with photographic evidence from the start of the Tenancy
where it can be seen that there are no smoke alarms present, and there is
otherwise insufficient evidence of this being an issue over the course of the
Tenancy.

75.This claim has not been established.

NAME SUPPRESSION

76.The tenant has applied for name suppression; the landlord has not. The
Tribunal can order name suppression when a party has been wholly or
substantially successful in the proceeding. In this case, | am not persuaded
that it could be said that the tenants have been substantially successful, and
therefore | decline named suppression.

R Woodhouse
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22 October 2025
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Please read carefully:

Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings
and appeals.

Rehearings

You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice
has happened. For example:

e you did not get the letter telling you the date of the hearing, or
o the adjudicator improperly admitted or rejected evidence, or
e new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.

A rehearing will not be granted just because you disagree with the decision.

You must apply within five working days of the decision using the Application for Rehearing
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf

Right of Appeal

Both the landlord and the tenant can file an appeal. You should file your appeal at the District
Court where the original hearing took place. The cost for an appeal is $260. You must apply
within 10 working days after the decision is issued using this Appeal to the District Court form:
justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal

You can appeal if you think the decision was wrong, but not because you don't like the decision.
For some cases, there’ll be no right to appeal. For example, you can't appeal:

e against an interim order

¢ afinal order, or the failure to make an order, where the amount in dispute on appeal is
less than $1000

« afinal order to undertake work, or the failure to make an order, where the value of the
work in dispute on appeal is less than $1000.

Enforcement

Where the Tribunal made an order about money or property this is called a civil debt. The
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and
information.

Notice to a party ordered to pay money or vacate premises, etc.

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your means
or seizure of your property.

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Ména ka hiahia koe ki &tahi atu awhina, korero ranei mo ténei take, haere ki tenei ipurangi
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262
ranei.
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A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le numera
0800 836 262.
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