[2025] NZTT 5308001, 5347804

TENANCY TRIBUNAL AT WELLINGTON | TE TARAIPIUNARA RETIHANGA KI
TE WHANGANUI-A-TARA

APPLICANT: Comprende Limited As The Agent For Julia Tan
Landlord

RESPONDENT: Rebecca Gibb, Terence Robert McClelland
Tenant

TENANCY ADDRESS: 4 White Pine Avenue, Woodridge, Wellington 6037

ORDER

1. The tenancy of Rebecca Gibb and Terence Robert McClelland at 4 White Pine
Avenue, Woodridge, Wellington 6037 is terminated, and possession is granted to
Comprende Limited as agent for Julia Tan, at 7pm on Thursday, 6 November
2025 unless $820.00 is paid by the tenants on or before that date.

2. 1f$820.00 is paid on or before 6 November 2025 the tenancy will end at 5 pm on
Monday, 10 November 2025.

3. Rebecca Gibb and Terence Robert McClelland must pay Comprende Limited as
agent for Julia Tan $14,020.00 immediately.

4. The amount to pay is calculated as follows:

Description Landlord Tenant
Rent arrears to Thursday, 6/11/2025 $14,740.00
Exemplary Damages - maintenance $720.00
Total awards $14,740.00 $720.00
Net award $14,020.00
Total payable by Tenant to Landlord $14,020.00

Procedure

At the commencement of the hearing the tenants stated that they did not want
me to hear the case. Their reason was that | had heard and dismissed a claim
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they made against a party in the Disputes Tribunal. In their words, they stated
that | had a conflict of interest. | explained that this was an insufficient reason
to recuse myself. | explained that it is common for adjudicators to hear claims
where a party or parties have previously appeared before them. | checked if
there had been a successful appeal against my decision in the Disputes
Tribunal. There had not been a successful appeal.

Reasons:

5.

The landlord has applied for termination of the tenancy for rent arrears and
payment of the arrears.

The tenants have requested the Tribunal to make work orders.

The tenants have claimed compensation for maintenance issues and non-
compliance of Healthy Homes Standards (hereafter ‘HHS’).

The tenants have claimed exemplary damages for:
a. failure to meet HHS deadlines and standards,

b. breach of quiet enjoyment for the landlord sending multiple emails and
aggressive phone calls regarding rent arrears and serving incorrect notices
- amounting to harassment,

not agreeing to a rent payments arrangement,

o o

keys received after the start of the tenancy,

®

failure to maintain the property
f. discrimination

g. using an agent to provide a notice of entry,

THE LANDLORD’S CLAIM

Should the tenancy be terminated?

9.

10.

11.

Where a landlord applies to terminate for a breach, and rent is at least 21 days in
arrears on the hearing date, the Tribunal must terminate the tenancy. See
sections 55 and 56(2) Residential Tenancies Act 1986.

Rent is at least 21 days in arrears. To be more specific, rent is over 120 days in
arrears at the date of hearing. Rent is $820.00 per week. The tenants have not
made any rent payments since 24 July this year. The tenancy is terminated.

The tenants submitted that they had insufficient time to get legal advice regarding
the landlord’s application for termination. A tenant who has been living in
premises without paying rent for three months would have a warped sense of
entitlement if they believed their free ride should continue without a challenge.
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12. The landlord is entitled to possession of the premises immediately however | have
allowed the tenants a few days to move out, provided they pay the landlord rent
for this week.

How much does the tenant owe?

13. The landlord provided rent records which prove that $14,740.00 is owed to
Thursday, 6 November 2025.

THE TENANTS' CLAIMS

Work orders

14. The tenants request that the Tribunal makes work orders. This claim is moot. The
claim has lost any practical significance because the tenants will not be living at
the premises.

Healthy Homes Standards
Drainage standard
15. The tenants claim that the landlord failed to meet HHS deadlines and compliance.

16. Regarding deadlines and compliance, the tenants referred to the HHS statement
provided by the landlord at the commencement of the tenancy. In the section
headed ‘Final Compliance’, the statement reads ‘No’. The ‘No” referred to
drainage requirements. The tenants stated the landlord breached by not
informing them when the premises became compliant.

17. In the hearing the landlord provided evidence that the work necessary for
compliance was carried out before the tenancy began on 4 October 2024. There
are photos showing the guttering and drainage work carried out. The property
was made complaint by 20 September 2024, after the initial inspection on 2
September 2024, but owner provided the property manager with the incorrect
information to attach to the Tenancy Agreement.

18. Nothing rests on this mistake. The property was compliant regarding drainage
when the tenancy began. The tenants were not adversely affected by the
mistake. Their claim is dismissed.

Heater capacity

19. The tenants sent an email to the property manager on the Saturday 1 November
2025, two days before Monday'’s hearing, stating that the living room heater did
not meet the required HHS. The HHS Assessment & Compliance Report dated
2 September 2024 set out the heating requirement for the main living room to be
4.8 KW and the capacity of the Rinnai Flued gas heater to be 5.0 kW.
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20. The technical specifications for the heater attached to the email showed the
capacity of the Rinnai heater to be 4.2 kW and an 84% efficiency. The 4.2 kW
output referred to in the document provided by the tenants is based on an
efficiency of 84%. HHS are based on a heater at 100% capacity. The Rinnai
heater is correctly rated by the HHS assessor at 5kW capacity. This is confirmed
by a check with Al Overview. The heater has an input of 8-18Mj/h.

“An input of 18 MJ/h (megajoules per hour) is equivalent to a 5 kW power
input.

Here is the breakdown of the 18 MJ/h rating:
Power Input (at 100% efficiency)

The conversion from megajoules per hour (MJ/h) to kilowatts (kW) is
straightforward, as both are units of power (energy per unit time):

¢ 18 MJ/h =5 kW

21. The tenants’ claim that the living room heater is non-compliant is dismissed.

Breach of quiet enjoyment amounting to harassment

22. The tenants have claimed that the landlord’s behaviour regarding rent arrears
amounted to harassment. The claim is that the amount of emails, incorrect
information in emails and landlord’s abusive over the phone was harrassment.

23. Black’s Law Dictionary defines harassment as:

‘Words, conduct, or action (usu. repeated or persistent) that, being directed
at a specific person, annoys, alarms, or causes substantial emotional
distress in that person and serves no legitimate purpose.’ (my bold)

24. The rent arrears emails from the landlord to the tenants was not harassment
because they were sent to serve a legitimate purpose. The specific purpose was
to remind the tenants that their rent was not being paid and they were in breach
of their contract. The annoyance and emotional distress these emails may have
caused the tenants was the outcome of their own breach. The way for the tenants
to avoid the distress was to pay the rent and not be in breach of the contract. The
number of emails was not excessive when considering the erratic rent payments
when rent was being paid and then the ballooning of arrears.

25. The landlord denied that phone calls were abusive. The accusation of abuse
was not supported by the content of phone calls. There is insufficient evidence
for a finding that the landlord was abusive.

26. The landlord sent notices to the tenants that were appropriate for a periodic
tenancy rent arrears breach. The notices were of no effect. The RTA does not
specify that this type of error is an unlawful act.
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27.

28.

29.

30.

31.

32.

33.

The claim for exemplary damages for a breach of quiet enjoyment amounting to
harassment has not been proved and is therefore dismissed.

The landlord not agreeing to a rent payments arrangement

The tenants have claimed that exemplary damages should be ordered because
the landlord did not agree to a rent payment arrangement.

Exemplary damages are ordered where a tenant or landlord commits an unlawful
act.

The failure of parties to agree to a rent payments is not among the unlawful acts
set out in the RTA. The claim is therefore dismissed.

Keys received after the start of the tenancy

The tenants have claimed exemplary damages because the tenancy began on a
Friday but they were not given keys until the Saturday. They have raised this
issue for the first time over a year after the event.

The claim for exemplary damages could not be ordered even if there was reason
to do so because exemplary damages cannot be ordered for claims twelve
months after the cause of action. (see section 109(2)(b) RTA).

The claim for exemplary damages is struck out.

The landlord provided texts between the parties showing that the tenants had not paid

34.

35.

36.

rent in advance or the bond by the end of the working day on Friday 4 October.
The texts show the tenants knew that this was a requirement before receiving the
keys. The tenants created the problem. The claim for compensation is dismissed.

Maintenance

Under section 45, a landlord must maintain the premises in a reasonable state of
repair. Breaching any of these obligations is an unlawful act for which exemplary
damages may be awarded. See section 45(1A) and Schedule 1A RTA

The tenants have claimed compensation and exemplary damages for the landlord
failing to maintain the premises. They claimed that the landlord failed to repair a
hole in the decking, curtain rails, a corner kitchen cupboard door and a heated
towel rail.

The landlord provided an email from the tenants dated 23 June in which the
tenants set out each of these items and told the landlord they would repair them
at their cost. Regarding the hole in the deck - “We are happy to repair this at no
expense to yourself”. Regarding the curtain rail — “We can solve this, it's an easy
fix”. Regarding the towel rail — “We are capable of fixing this...” Regarding the
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37.

38.
39.
40.

41.

42.

43.

44,

45.

kitchen cupboard — “We will address this repair”. And further in the email, “We
will endevor (sic) to rectify all the issues you have brought to our attention in a
timely manner and send photos to you keeping you updated as requested”.

The tenants did not keep the landlord up to date with these repairs or provide
photos of any repairs.

The tenants took responsibility for this damage.
The claim that the landlord failed to maintain these items is dismissed.

Regarding the stove cooktop, the tenants submitted that the cooktop could not
be used because the knobs were hard to turn on and the pilot lights kept sparking
when the burner elements were alight. In the same 23 June email referred to
above, the tenants wrote, “Also the kitchen cooktop has been playing up. The
pilot lights are continuously sparking and nobs (sic) hard to turn. We have tried
to clean a lot of build up grease and soot residue but feel it needs to be
investigated so we have stopped using it for now due to safety concerns”.

The evidence provided shows that the cooktop problem was not addressed by
the landlord until the tenants entered a website system request on 5 September.
The landlord arranged a contractor from Garcia Plumbing and Gas to attend on
11 September.

| am satisfied that the delay in assessing the cooktop after the tenants’ email of
23 June was unreasonable. A cooktop is an essential part of any dwelling. | do
not accept the landlord’s reason for the delay after 23 June. The landlord stated
that the owner did not have money because the tenants were not paying rent.
The rent record shows that the tenants were less than one week in arrears on 26
June.

| do however understand the owner’s predicament when the follow up cooktop
request from the tenants was made in September. By then rent arrears was over
$8,000.00. It is likely that the oven in the premises needed replacement. The
owner was not receiving income from the tenants to assist with that maintenance
cost. | accept that by September, the tenants’ failure to pay rent could have
affected the landlord’s ability to purchase a replacement stove.

The tenants’ breach of their rent obligation must be taken into account when
assessing both appropriate compensation and whether to order exemplary
damages. Section 109(3) of the RTA provides that the Tribunal may order
exemplary damages where it is satisfied it would be just to do so. The Tribunal
must have regard to the party’s intent, the effect of the unlawful act, the interests
of the other party, and the public interest.

The landlord did commit an unlawful act by failing to repair or replace the
oven/cooktop. It did affect the tenants’ ability to use all the facilities in the
premises. The landlord benefitted by delaying the outlay for a replacement
stove/cooktop. Itis in the public interest landlord maintain rental premises.
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46. Having considered all the evidence | have determined that exemplary damages
be set at the lowered end of the scale. Compensation is included in the
exemplary damages amount ordered. | have ordered exemplary damages of
$720.00 which is one tenth of the maximum. This is based on the failure to
maintain from 28 June to 5 September when rent arrears reached $8,000.00.
The order for $72.00 could be viewed as compensation of $72.00 per week for
ten weeks.

Discrimination

47. The tenants claim that the landlord discriminated against because they were
assisted by WINZ. The claimed that the landlord did not agreeing to payments
of the rent debt for this reason.

48. Section 12 of the RTA refers to the Tribunal’s jurisdiction regarding discrimination.
It sets out the circumstances where discrimination against person is unlawful
behaviour in a tenancy. The circumstances set out in that section of the RTA do
not include landlords deciding not to agree to additional rent payments to repay
debt.

49. The tenants also claimed that the property manager breached the tenant’s human
rights by suggesting the tenant took up prostitution.

50. When the tenants had difficulty getting assistance with money from WINZ to pay
rent, the property manager suggested in an email dated 25 June 2025, “You may
need to explore alternative avenues for financial assistance”. The tenants claim
that was a suggestion to become a prostitute. The tenants’ suggestion is
ludicrous and needs no further comment.

Using an agent to provide a notice of entry,

51. The tenants have claimed that the landlord failed to give notice of entry. Notice
of entry was given to the tenants by Property Compliance NZ (PCNZ) to test the
smoke alarms. The tenants believe that notice needed to have come directly
from the property manager, not PCNZ.

52. The property manager had authorized PCNZ to carry out the testing work. PCNZ
became an agent of the landlord. The section 2 RTA definition of ‘landlord’
includes ‘the agent of the landlord’. PCNZ was an authorized agent of the
landlord and as such could give notice of entry for the inspection of the smoke
alarms. The landlord did not commit an unlawful act regarding entry for that
inspection.
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Filing fee

53. The landlord was completely successful with their claim. The tenants were
minimally successful. No order is made regarding payment of the filing fee by
one party to the other party.

B Smallbone
05 November 2025
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Please read carefully:

Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings
and appeals.

Rehearings

You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice
has happened. For example:

e you did not get the letter telling you the date of the hearing, or
o the adjudicator improperly admitted or rejected evidence, or
e new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.

A rehearing will not be granted just because you disagree with the decision.

You must apply within five working days of the decision using the Application for Rehearing
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf

Right of Appeal

Both the landlord and the tenant can file an appeal. You should file your appeal at the District
Court where the original hearing took place. The cost for an appeal is $260. You must apply
within 10 working days after the decision is issued using this Appeal to the District Court form:
justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal

You can appeal if you think the decision was wrong, but not because you don't like the decision.
For some cases, there’ll be no right to appeal. For example, you can't appeal:

e against an interim order

¢ afinal order, or the failure to make an order, where the amount in dispute on appeal is
less than $1000

« afinal order to undertake work, or the failure to make an order, where the value of the
work in dispute on appeal is less than $1000.

Enforcement

Where the Tribunal made an order about money or property this is called a civil debt. The
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and
information.

Notice to a party ordered to pay money or vacate premises, etc.

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your means
or seizure of your property.

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Ména ka hiahia koe ki &tahi atu awhina, korero ranei mo ténei take, haere ki tenei ipurangi
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262
ranei.
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A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le numera
0800 836 262.
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