[2025] NZTT 5327939, 5380001

TENANCY TRIBUNAL AT DUNEDIN | TE TARAIPIUNARA RETIHANGA K
OTEPOTI

APPLICANT: Gregory Bruce McCutchan, Virginia Lee McCutchan
Tenant

RESPONDENT: Dpm Property Group Limited As Agent For Charles Houston
Elton
Landlord

TENANCY ADDRESS: 26 Peel Street, Mornington, Dunedin 9011

ORDER

1. Gregory Bruce McCutchan and Virginia Lee McCutchan must pay Dpm Property
Group Limited As Agent For Charles Houston Elton $2,849.00 immediately,
calculated as shown in table below:

2. The application by the tenant for further compensation and exemplary damages
is dismissed.

3. The application by the landlord for further compensation is dismissed.

Description Landlord Tenant
Compensation for stump & tree removal $3,449.00
Compensation: for lack of heating $600.00
Total award $3,449.00 $600.00
Net award $2,849.00
Total payable by Tenant to Landlord $2,849.00

Reasons:

1. Both parties attended both hearings.

2. On 18/8/2025 the tenant sought compensation of $10,000.00, exemplary
damages for breach of sections 45 and 138B and work orders.
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3. A hearing was held on 16/10/2025 and to avoid an adjournment because further
evidence was needed, the dispute was referred to mediation.

4. On 3/11/2025 the landlord made an application for compensation of $24,334.00
for removal of stumps and replacement of trees cut down by the tenant.

5. Following mediation on 27/11/2025 the parties agreed, and confirmed at this
hearing that the matters remaining in dispute were:

a. Replacement of trees with new ones and the associated costs,
b. Water pressure issues,
c. Inadequate heating during a period of the tenancy.

6. The fixed term tenancy began on 28/8/2024 and has been renewed to end on
26/8/2026 at a weekly rent of $580.00.

7. Unfortunately, and although both parties wanted the tenancy to end early, they
were unable to agree at the hearing on the details of how this should happen.

Standard of proof

8. This is a civil jurisdiction which means when looking at the claims the standard of
proof is on the balance of probabilities. Put simply this means both parties must
establish, with evidence, that their respective claims are more likely than not.

9. The Tribunal does not need to be completely certain. All evidence presented is
considered and weighed to decide what is more likely.

10. Where there are serious allegations, or important issues at stake, the Tribunal
needs a level of supporting evidence benefitting the matters to be decided.

11. Although | have not referred to all the evidence presented at both hearings the
parties can be assured that it has been considered. For the purposes of
conciseness only the most relevant or important evidence has been referred to.

12. The onus is on the applicants to provide the necessary evidence to support their
claims. If they fail to do so then the applications will be dismissed, whether they
have merit or not.

Tenant Claim

Did the landlord breach their obligations?

13. The tenant submitted there were multiple maintenance issues reported to the
landlord during the tenancy which were never or only partly resolved.
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14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

The tenant was particularly concerned with the hot temperature of the water and
very low water pressure.

In addition, the tenant suggested the landlord failed to comply with healthy homes
standards for heating because they were without a properly working heat source
from 21/4/2025 until a new heat pump was properly installed on 16/10/2025.

On the other hand, the landlord suggested a plumber had looked at the water
Issues on 22/11/2024, and in January and November 2025 and provided an email
confirming that the water pressure was consistent with a low pressure system.

The landlord submitted that when they became aware of the issue with the gas
heater, they asked a gas fitter to undertake repairs and his invoice of 31/8/2025
confirmed the heater was working after the services between 23 April and 28
August 2025.

The landlord suggested it was not until the healthy homes inspector undertook
an assessment on 22/8/2025 that they became aware the gas heater was not
working properly.

Despite the lack of advice from the tenant the landlord accepted that the heater
had not worked properly for some time and offered compensation of $600.00
being a reduction of rent for six weeks at $50.00 per week.

In support of their position the landlord provided healthy homes assessment
standards compliance reports dated 30/4/2021, 22/8/2025 and 13/11/2025.

Under section 45, a landlord must, among other matters, provide and maintain
the premises in a reasonable state of repair.

Section 45(1)(bb) requires compliance with the Residential Tenancies (Healthy
Homes Standards) 2019 (HHS).

Breaching these obligations is an unlawful act for which exemplary damages may
be awarded up to a maximum of $7,200.00. See section 45(1A).

Compliance dates for the HHS vary depending on the tenancy:
a. For private rentals

i. If the tenancy commenced between 28 August 2022 but before 3
March 2025, the rental must comply within 120 days of the
commencement of any new or renewed tenancy.

ii. All private rentals must comply by 1 July 2025.

The heating standard requires landlords to provide one or more ‘qualifying
heaters’, with a capacity to heat the room to a required level. The heating
standard defines what a qualifying heater would be and confirms that certain
types of heaters are unacceptable heaters for the purpose of the HHS.

The HHS does provide exemptions in specific circumstances.
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27.

28.

29.

30.

31.
32.

33.

34.
35.

36.

37.

As the tenancy began on 28/8/2024 the compliance date for this tenancy was
26/12/2024.

| find there is no breach by the landlord of the obligations set out in section
45(1)(b) to provide and maintain the premises in a reasonable state of repair
having regard to the age and character of the premises and the period during
which the premises are likely to remain habitable and available for residential
purposes.

While the tenant’s frustration with the low water pressure is understandable low
water pressure is not unusual in older properties which do not have high pressure
hot water cylinders installed. There is no requirement in the legislation for
installation of such cylinders.

Further, the evidence from the plumber and landlord confirms that the taps and
shower head are working properly.

Nor do | consider there has been a breach of section 138B.

While the gas fire installed in the premises did not have a thermostat Regulation
9(d ) only relates to thermostats in electric heaters and heat pumps.

Although the tenant was without an adequate heat source for several months, |
am satisfied that the landlord was not aware of that fact and acted immediately
when they found out about the problem.

Under section 40(1)(d) a tenant shall notify a landlord of any need for repairs.

However, | consider it reasonable in the circumstances of this case that the
landlord has offered compensation for the heating issues and have awarded the
$600.00 offered.

The landlord has not committed any unlawful acts, and exemplary damages are
not available to the tenant.

The claim for further compensation fails.

Landlord claim

Is the tenant responsible for damage to the premises?

38.

39.

The landlord sought compensation of $24,334.00 for two trees deliberately cut
down by the tenant as follows:

a. $1,449.00 for stump removal
b. $22,885.00 for replacement of two approximately 25 year old trees.

The landlord submitted that the tenant cut down two mature trees near the
boundary with the neighbour without their knowledge or consent.
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40.

41.

42.
43.

44,

45,

46.

47.
48.

49.

50.

51.

52.

53.

In response, the tenant submitted that they had notified the landlord in November
2024 about possible tree pruning to let in more light. When the landlord had done
nothing at the time the neighbour approached them, they removed the two trees
because of concerns about damage to the neighbour’s property.

Although they were issued a warning letter when the landlord found out about the
tree removal, they felt the issue had been resolved because their tenancy was
renewed soon afterwards.

The tenant believed the claim for compensation was in retaliation for their claims.

A landlord must prove that damage to the premises occurred during the tenancy
and is more than fair wear and tear. If this is established, to avoid liability, the
tenant must prove they did not carelessly or intentionally cause or permit the
damage. Tenants are liable for the actions of people at the premises with their
permission. See sections 40(2)(a), 41 and 49B RTA.

Tenants are liable for the cost of repairing damage that is intentional or which
results from any activity at the premises that is an imprisonable offence. This
applies to anything the tenant does and anything done by a person they are
responsible for. See section 49B(1) RTA.

Damage is intentional where a person intends to cause damage and takes the
necessary steps to achieve that purpose. Damage is also intentional where a
person does something, or allows a situation to continue, knowing that damage
is a certainty. See Guo v Korck [2019] NZHC 1541.

There is no dispute that the tenant cut down two trees in April 2025 at the request
of the neighbour but without the knowledge or consent of the landlord.

| find the tenant caused damage to the premises.

However, | consider the amount claimed by the landlord for replacement of the
trees is unreasonable.

While the landlord should be returned to the position they would have been in
had the tenant not breached their obligations, and should not be better or worse
off, this is not possible when looking at the replacement costs of trees.

The landlord did not plant the trees and the calculation of age by the arborist is
an approximation.

There is no evidence about the condition of the trees, the likely lifespan or that
they were listed as significant on the District Plan.

However, there is evidence that the trees were causing an issue for the neighbour
and were likely to be pruned by the landlord.

| consider an award of compensation is reasonable in the circumstances because
although the breach by the tenant was intentional, it was the result of a sense of
frustration with the delay in pruning and the appeal from a neighbour.
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54. Section 85 of the Residential Tenancies Act 1986 provides useful guidance about
how the Tribunal should exercise its jurisdiction. The Tribunal must consider the
substantial merits and justice of the case without being bound to give effect to the
strict legal rights or obligations, or to legal forms and technicalities.

55. | have awarded the costs of removal of the stumps and a nominal amount towards
replacement of the trees.

56. No filing fee is awarded because both parties were party successful, and the filing
fees effectively cancel each other out.

57. No suppression is available to the tenant pursuant to section 95A because they
were only partly successful.

58. The landlord did not ask for suppression.
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Please read carefully:

Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings
and appeals.

Rehearings

You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice
has happened. For example:

e you did not get the letter telling you the date of the hearing, or
o the adjudicator improperly admitted or rejected evidence, or
e new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.

A rehearing will not be granted just because you disagree with the decision.

You must apply within five working days of the decision using the Application for Rehearing
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf

Right of Appeal

Both the landlord and the tenant can file an appeal. You should file your appeal at the District
Court where the original hearing took place. The cost for an appeal is $260. You must apply
within 10 working days after the decision is issued using this Appeal to the District Court form:
justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal

You can appeal if you think the decision was wrong, but not because you don't like the decision.
For some cases, there’ll be no right to appeal. For example, you can't appeal:

e against an interim order

¢ afinal order, or the failure to make an order, where the amount in dispute on appeal is
less than $1000

« afinal order to undertake work, or the failure to make an order, where the value of the
work in dispute on appeal is less than $1000.

Enforcement

Where the Tribunal made an order about money or property this is called a civil debt. The
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and
information.

Notice to a party ordered to pay money or vacate premises, etc.

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your means
or seizure of your property.

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Ména ka hiahia koe ki &tahi atu awhina, korero ranei mo ténei take, haere ki tenei ipurangi
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262
ranei.
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https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals
https://www.justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf
https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals/
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https://www.tenancy.govt.nz/disputes/enforcing-decisions
https://www.tenancy.govt.nz/disputes/enforcing-decisions
http://www.tenancy.govt.nz/disputes/enforcing-decisions/

A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le numera
0800 836 262.
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