[2025] NZTT 9066444

TENANCY TRIBUNAL AT DUNEDIN | TE TARAIPIUNARA RETIHANGA Kl
OTEPOTI

APPLICANT: lan Clay, Christine Lynne Clay
Owner of a principal unit, Owner of a principal unit

RESPONDENT: James Aiden Murphy
Owner of a principal unit

Body Corporate 23599
Body corporate

UNIT ADDRESS: Unit/Flat AA, 41 Village Loop Road, Berwick, Outram 9073,
Waipori Falls Village

ORDER
1. The application against Mr Murphy is dismissed.

2. The application against the body corporate is withdrawn.

Reasons:

1. Both parties attended the hearing | held in Dunedin on 8 December 2025. Ms
Murray (the chair) attended for the body corporate in person, Ms Welffens for the
body corporate manager by phone. However, Mr Clay withdrew the application
against the body corporate, so | did not need to hear from them.
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2. The hearing followed a telephone directions conference | held with the parties on
1 August 2025.

3. 1 will refer to Mr Clay as the applicant though he and his wife own their unit jointly.
Mrs Clay attended the hearing, but Mr Clay presented their evidence and
submissions.

4. The application was one of two that | heard. Mr Murphy was the applicant in the
other application. | dismissed his application in my decision dated 10 December
20251,

Background

5. The background to this application is the same as the background | set out in my
decision on Mr Murphy’s application.

6. Waipori Falls Village (as it is known) is a unit title development comprising 33
units situated about 55 kms from Dunedin. The village was established around
1907 by the Waipori Falls Electric Power Company as part of that company’s
electricity generation scheme. In 1991 the village was sold to a developer and the
houses were then sold under a unit title development.

7. Unlike most unit title developments, Waipori Falls Village is unique as it comprises
separate houses in a rural setting surrounded by a reserve.

8. The Tribunal has considered applications in relation to the development before so
is familiar with the development and its unique features.

9. This application is distinct. It involves what in another context might be described
as a neighbour dispute. Mr Clay and Mr Murphy, once on good terms, friendly
even, are no longer cordial. Their antipathy towards each other was apparent at
the hearing. It has been the genesis of the application. As is often the case, that ill
feeling has led to a loss of objectivity by both parties. But it is through an objective
lens that the Tribunal considers the applications that come before it.

The application

10.In his application Mr Clay seeks a work order; the payment of $75,000.00;
consequential damages; exemplary damages; emotional harm damages; and a
bond to cover potential additional insurance losses. He sought damages against
the body corporate committee. As | have noted, he withdrew that part of the
application.

11.The Tribunal cannot order exemplary damages on an application such as this nor
would it order consequential damages, emotional harm damages, or an insurance

1 See [2025] NZTT 9066644
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bond. The Unit Titles Act 2010 (UTA) is a code. The Tribunal can only make the
orders the UTA provides for.

Issues

12.The issues as | have identified them (that are within the Tribunal’s jurisdiction) are
these:

e Has Mr Murphy caused damage to Mr Clay’s property? If so, what should be
the consequence of that damage?

e Has Mr Murphy caused damage to the common property? If so, can Mr Clay
bring a claim against him for that damage?

Discussion

Has Mr Murphy caused damage to Mr Clay’s property? If so, what should be
the consequence of that damage?

13.The background to this issue arises from a long driveway over common property
that Mr Murphy uses, and has used for a long time, he says with the body
corporate’s permission given by the then chair or body corporate manager around
2006.

14.While both parties gave evidence at length about the driveway (formerly a public
road before it passed to private ownership following the subdivision and the unit
title development) the issues around the driveway and the use of it are not in fact
before the Tribunal on this application. Mr Clay conceded near the end of the
hearing that ‘the consent for the use of the driveway is not what it's about’. | agree
with that.

15.The real issue is this. Mr Clay alleges that Mr Murphy tipped soil and/or other
material onto the top of an embankment on his property that has caused changes
in the way that water runs off the bank and has resulted in grey water being
present when it rains indicative of some kind of damage and/or contamination.

16.Mr Murphy provided in evidence a report by Malcolm Sinclair, Head of Consents
at the Clutha District Council (CDC)?. The report assessed stormwater flow,
driveway formation, garage siting and fencing and it assessed any non-
compliance with the Building Act.

17.The report confirms that there are no significant impacts on Mr Clay’s property
from any work. It states that a potential cut is present on Mr Clay’s side,
potentially affecting natural stormwater flow, but that might be a natural landscape
formation. The report did not identify any Building Act matters.

2 Site Visit Report 16 October 2025 — Follow-up on Notice to Fix
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18.Mr Clay said he accepted that report and was happy with it. In effect, that
addresses and resolves the principal issue raised in his application.

19.The evidence does not prove that Mr Murphy caused any damage to Mr Clay’s
property. A suspicion or genuine belief that damage had been done is not
sufficient. There must be some objective evidence to establish the claim on the
balance of probabilities. That is what is lacking here.

20.Mr Clay referred to erosion around a garage due to Mr Murphy’s vehicle
movements which he said was a ‘potential issue’. But again, no damage caused
by Mr Murphy has been proved.

21.In my decision on Mr Murphy’s application against the body corporate | mentioned
that the Tribunal does not deal with matters of general complaint, nor can it
remedy poor behaviour between parties. The same observation applies here.
Both parties raised several issues of complaint and irritation that have arisen out
of and have been amplified by the animosity that has grown between them. The
Tribunal cannot remedy that; it can only make orders where there has been some
breach of a statutory responsibility and the remedies can only be ones provided
for in the UTA or in the Residential Tenancies Act 1986, though not all the
provisions of that Act apply.

22.The Tribunal was advised by both parties that neither of them now resides at their
units which are on the market for sale; they each live elsewhere. Sometimes a
sale is the only realistic remedy for entrenched neighbour disputes.

Has Mr Murphy caused damage to the common property? If so, can Mr Clay
bring a claim against him for that damage?

23.1 need not make a finding as to whether Mr Murphy has caused damage to any
common property because the body corporate, which owns the common property,
and has the right to make rules about how the property is used, had no
application against Mr Murphy current at the time | conducted this hearing.

24.1 understand that there is a body corporate application being processed, and in
due course that will be heard (unless the body corporate and Mr Murphy are able
to settle the dispute, something the Tribunal would encourage).

25.While the UTA provides for an application to be made by one unit owner against
another unit owner? a unit owner cannot make an application for alleged damage
to common property. It is for the body corporate as the owner of the common
property to make such an application.

26.Without an application by the body corporate for alleged damage to common
property by Mr Murphy the Tribunal cannot make a finding. Mr Clay cannot make

3 See section 171(2) UTA
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an application for any relief for alleged damage to the common property by Mr
Murphy. As an individual unit owner, he does not own the common property.

Result

27.The application is dismissed.

Filing fee

28. Mr Clay sought reimbursement of the filing fee. As the application is unsuccessful,
he must bear that cost.

J Greene
24 December 2025

9066444 5



Please read carefully:

SHOULD YOU REQUIRE ANY HELP OR INFORMATION REGARDING THIS MATTER
PLEASE CONTACT UNIT TITLE SERVICES 0800 864 884.

MEHEMA HE PATAI TAU E PA ANA Kl TENEI TAKE, PATAI ATU KI TE TARI UNIT TITLE
SERVICES 0800 864 884.

AFAI E TE MANA'OMIA SE FESOASOANI E UIGA | LENEI MATAUPU FA'AMOLEMOLE IA
FA’AFESO’OTAI'l LOA LE OFISA O LE UNIT TITLE SERVICES 0800 864 884.

Rehearings:

You may make an application to the Tenancy Tribunal for a rehearing. Such an application
must be made within five working days of the order and must be lodged at the Court where
the dispute was heard.

The only ground for a rehearing of an application is that a substantial wrong or miscarriage

of justice has or may have occurred or is likely to occur. Being unhappy or dissatisfied with
the decision is not a ground for a rehearing. (See ‘Right of Appeal’ below).

Right of Appeal:

If you are dissatisfied with the decision of the Tenancy Tribunal, you may appeal to the
District Court. You only have 10 working days after the date of the decision to lodge a notice
of appeal.

However, you may not appeal to the District Court:

1. Against an interim order made by the Tribunal.

2. Against an order, or the failure to make an order, for the payment of money where the
amount that would be in dispute on appeal is less than $1,000.

3. Against a work order, or the failure to make a work order, where the value of the work
that would be in dispute on appeal is less than $1,000.

There is a $200.00 filing fee payable at the time of filing the appeal.

Enforcement:

Where the Tribunal made an order that needs to be enforced then the party seeking
enforcement should contact the Collections Office of the District Court on 0800 233 222 or go
to www.justice.govt.nz/fines/civil-debt for forms and information.

Notice to a party ordered to pay money or vacate premises, etc:

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your
means or seizure of your property.
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