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[2026] NZTT 5391861 

TENANCY TRIBUNAL AT WELLINGTON | TE TARAIPIUNARA RETIHANGA KI 
TE WHANGANUI-A-TARA

APPLICANT: Taylor  Morrison

 Tenant

RESPONDENT: First Mortgage Managers Limited And Fm Custodians Ltd

 Landlord

TENANCY ADDRESS: 86 Abel Smith Street, Te Aro, Wellington 6011

ORDER

1. Mr Morrison’s application is struck out.  

Reasons:

1. Both parties attended the hearing.  The respondent (FMT) was represented by 
its lawyer Mr Conder.  

2. FMT was granted possession of a commercial building on 19 August 2025 
because the owner failed to pay the loan.  Mr Morrison was living in a flat which 
was located in the commercial building.  At the time the order was made he was 
the sole director of the company which owned the building.  

3. Mr Morrison has applied for a declaration that he had a residential tenancy.  He 
also wants the Tribunal to consider claims for compensation and exemplary 
damages because his tenancy ended unlawfully and without proper notice.  He 
submitted that FMT became his landlord after the order for possession was 
made on 19 August.  The application was set down before me for a hearing to 
decide whether the Tribunal has jurisdiction.  

4. FMT submitted that the application to the Tenancy Tribunal should be struck out 
because it is an abuse of process.  This is because the High Court has already 
decided the issue.  Section 92A (d) of the Residential Tenancies Act 1986 
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(RTA) gives the Tribunal the power to strike out a proceeding if it is an abuse of 
process.  

5. I have read Mr Morrison’s submission and considered his submission at the 
hearing.  The key issue for Mr Morrison is whether he had a residential tenancy.  
However the most relevant question for me is whether another court has 
already decided these legal issues.  

Has another court already decided these legal issues? 

6. On 17 June 2025 the lawyer for the owner submitted a notice of opposition to 
the summary judgment.  One of the grounds was that the commercial building 
was subject to a residential tenancy, and consequently an order for possession 
was not possible.  

7. Associate Judge Paulsen’s minute made after a hearing on 17 June records 
that the owner would not pursue a defence that there was a residential tenancy 
in place preventing FMT from obtaining an order for vacant possession, it being 
accepted there was an association between the owner and Mr Morrison, who 
was occupying the flat.      

8. On 19 August Associate Judge Skelton made an order for judgment, including 
an order for possession.  

9. On 25 September Mr Morrison made an application in the High Court for urgent 
injunctive relief to prevent FMT from enforcing vacant possession of the flat he 
was living in.  This is because he needed more time to secure accommodation 
and would be homeless. In the judgment dated 29 September McQueen J 
dismissed the application for an interim injunction because there was no 
seriously arguable question to be tried.  Mr Morrison’s submission the August 
judgment did not specifically consider his personal residence was not accepted.  
His submission it was unfair to require him to vacate the flat was not sufficient 
reason to change the possession order.  

10. On 8 October Churchman J considered an interlocutory application filed by Mr 
Morrison for a stay of the eviction or possession process, including an order 
which would allow him to continue living in the flat until a determination by the 
Tenancy Tribunal.  This application was struck out because of an issue 
estoppel.  This is because there was already a final judgment on 29 September, 
between the same parties, in the same capacity, on the same pleaded issues.    

11. Churchman J said that an issue estoppel operates when a court conclusively 
determines an issue or issues between parties, and the parties cannot reopen 
the issue or issues.  If the parties attempt to re-litigate those same issues an 
abuse of process will occur.   The rule reflects both the public interest in there 
being an end to litigation, and the private interest of parties to court processes 
not being subjected by their opponents to vexatious litigation.  
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12. On 18 November Mr Morrison filed this application with the Tenancy Tribunal.  
He wants me to consider whether he had a residential tenancy, and whether 
FMT complied with the RTA  when it took possession.  

13. I find the possession order made on 19 August was made with knowledge of the 
flat and with the knowledge that Mr Morrison was living there.  In September the 
High Court found that Mr Morrison living in the flat was not a reason to change 
the possession order.  

14. I find that Mr Morrison’s application in the Tenancy Tribunal is the same dispute 
between the same parties, about possession of a building that includes the flat 
Mr Morrison lived in.  This dispute has been decided by other courts.  I find 
there is an issue estoppel.  This is an abuse of process, and I strike the 
application out under section 92A (d) RTA.  

Costs 

15. Section 102 (2) RTA allows parties who are legally represented to claim costs.  
If the parties cannot agree on the issue of costs the Mr Conder can file 
submissions as to costs within 14 days.  Mr Morrison may file a submission is 
response within 14 days.  Costs will then be determined on the papers.  

  
K Koller

15 January 2026
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Please read carefully:
Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings 
and appeals.

Rehearings
You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice 
has happened. For example:
• you did not get the letter telling you the date of the hearing, or
• the adjudicator improperly admitted or rejected evidence, or
• new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.
A rehearing will not be granted just because you disagree with the decision.
You must apply within five working days of the decision using the Application for Rehearing 
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf 

Right of Appeal
Both the landlord and the tenant can file an appeal. You should file your appeal at the District 
Court where the original hearing took place. The cost for an appeal is $260. You must apply 
within 10 working days after the decision is issued using this Appeal to the District Court 
form: justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal
You can appeal if you think the decision was wrong, but not because you don’t like the 
decision. For some cases, there’ll be no right to appeal. For example, you can’t appeal:
• against an interim order
• a final order, or the failure to make an order, where the amount in dispute on appeal is 

less than $1000
• a final order to undertake work, or the failure to make an order, where the value of the 

work in dispute on appeal is less than $1000.

Enforcement
Where the Tribunal made an order about money or property this is called a civil debt. The 
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the 
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and 
information.

Notice to a party ordered to pay money or vacate premises, etc.
Failure to comply with any order may result in substantial additional costs for enforcement. It 
may also involve being ordered to appear in the District Court for an examination of your 
means or seizure of your property. 

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Mēna ka hiahia koe ki ētahi atu awhina, kōrero ranei mo tēnei take, haere ki tenei ipurangi 
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262 
ranei.

https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals
https://www.justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf
https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals/
https://www.justice.govt.nz/fines/about-civil-debt/
https://www.tenancy.govt.nz/disputes/enforcing-decisions
https://www.tenancy.govt.nz/disputes/enforcing-decisions
http://www.tenancy.govt.nz/disputes/enforcing-decisions/
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A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega 
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le 
numera 0800 836 262.
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