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[2026] NZTT 5421689 

TENANCY TRIBUNAL AT DUNEDIN | TE TARAIPIUNARA RETIHANGA KI 
ŌTEPOTI

APPLICANT: Tony McInnes

 Tenant

RESPONDENT: The Salvation Army New Zealand Trust

 Landlord

TENANCY ADDRESS: Unit/Flat 109, 33 Thomas Burns Street, Dunedin Central, 
Dunedin 9016

ORDER

1. The application by the tenant for a work order and exemplary damages is 
dismissed.

Reasons:

1. Both parties attended both hearings.

2. On 6/1/2026 the tenant filed an application for a work order, and exemplary 
damages for breach of his quiet enjoyment and healthy homes standards.

3. At the rescheduled hearing the tenant wished to amend his application to 
include compensation by way of a rent reduction and exemplary damages for 
unlawful entry.

4. As the landlord had not had notice of these additional claims and objected to 
them being heard I declined to include the claims in this hearing.

5. The tenant indicated he would be making a further claim.

6. This is a periodic tenancy which began on 6/12/2024 at $100.00 rent per week.
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7. Previously the tenant rented unit 106 in the complex from 11/6/2024, but 
following a mediated agreement on 15/11/2024 the tenant moved to unit 109.

Standard of proof

8. This is a civil jurisdiction which means when looking at the claims the standard 
of proof is on the balance of probabilities. Put simply this means the tenant must 
establish, with evidence, that their claim is more likely than not.

9. The Tribunal does not need to be completely certain. All evidence presented is 
considered and weighed to decide what is more likely. 

10. Where there are serious allegations, or important issues at stake, the Tribunal 
needs a level of supporting evidence benefitting the matters to be decided.

11. Although I have not referred to all the evidence presented at the hearings the 
parties can be assured that it has been considered. For the purposes of 
conciseness only the most relevant or important evidence has been referred to.

12. The onus is on the applicant, in this case the tenant, to provide the necessary 
evidence to support their claim. If they fail to do so then the application will be 
dismissed, whether it has merit or not.

Did the landlord breach the tenant’s quiet enjoyment of the premises?

13. The tenant submitted that his quiet enjoyment of the premises had been 
interfered with because of initially the smell of marijuana coming from the 
neighbouring unit, intermittent noises, including from contractors and latterly 
smoke.

14. In support of his claim the tenant provided copies of email complaints to the 
landlord, two fourteen day notices, photographs and videos taken in March 
2026.

15. On the other hand, the landlord disputed there had been any interference with 
the tenant’s quiet enjoyment in the use of the premises, despite receiving 
regular complaints from the tenant.

16. Due to previous complaints by the tenant the landlord advised that agreement 
had been reached to move him from a different unit in the complex in December 
2024.

17. The landlord confirmed that the tenancy of the neighbouring tenant had ended 
on 9/2/2026.

18. A landlord must not interfere with the reasonable peace, comfort or privacy of 
the tenant in their use of the premises.  See section 38(2) Residential 
Tenancies Act 1986. 
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19. Breaching this obligation in circumstances that amount to harassment is an 
unlawful act for which exemplary damages may be awarded up to a maximum 
of $3,000.00.  See section 38(3) and Schedule 1A RTA.

20. Harassment means "to trouble, worry or distress" or "to wear out, tire, or 
exhaust" and "indicates a particular pattern of behaviour directed towards 
another person".  MacDonald v Dodds, CIV-2009-019-001524, DC Hamilton, 26 
February 2010.

21. I am not persuaded by the evidence of the tenant that the landlord has 
interfered with his reasonable peace, comfort or privacy in the use of the 
premises and certainly not in circumstances that amounted to harassment.

22. While some of the videos do contain evidence of noise from the neighbouring 
unit the noise was not constant and not able to be heard in all the videos. 

23. I accept the evidence of the landlord, which is not disputed by the tenant, that 
the noise issue resolved with the departure of the neighbour.

24. Further the noise from the tradespeople was not continuous and was consistent 
with what would be expected from such work, in this case the installation of heat 
pumps. 

25. I find the landlord has not committed an unlawful act.

26. The claim for exemplary damages for breach of quiet enjoyment fails.

Is the tenant entitled to a work order?

27. The tenant claims that the landlord has not had fixed what he believes is a gap 
in the ceiling between his unit and the next door unit which lets in smells and 
smoke.

28. The tenant wants the problem fixed.

29. In response, the landlord provided a statement from a tradesperson who 
investigated the issue on 23/9/2025. He confirmed there was no gap in the 
ceiling, and he had not undertaken any remediation work.

30. Under section 45(1)(a) - (ca) Residential Tenancies Act 1986, the landlord has 
an obligation to provide and maintain certain standards and to comply with 
applicable requirements.

31. Where the Tribunal finds the landlord has failed to comply with any of these 
obligations, it may make an order for the landlord to carry out the work.  See 
section 78(1)(e) Residential Tenancies Act 1986.  

32. I find the claim for a work order fails because I am not persuaded based on the 
evidence provided by the landlord’s tradesperson, that there is any breach of 
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the obligation to provide and maintain the premises in a reasonable state of 
repair as set out in section 45(1)(b).

33. The tradesperson confirmed he had investigated the issue of a gap in the 
ceiling, had found no fault with the gib wall system and had not undertaken any 
repairs.

34. The tenant provided no objective evidence, other than his complaints to the 
landlord, to dispute the evidence of the tradesperson.

Has the landlord breached Healthy Homes Standards?

35. The tenant suggested that the premises did not comply with Healthy Homes 
Standards for draught stopping because of what he perceived as the gap in the 
ceiling and under the door to the unit which he considered was more than 3mm.

36. In response, the landlord provided a Healthy Homes Standards Compliance 
Statement from the property asset team and developer dated 1/7/2023 
confirming compliance with all standards, including draught stopping.

37. Section 45(1)(bb) requires compliance with the Residential Tenancies (Healthy 
Homes Standards) Regulations 2019 (HHS).

38. The draught stopping standard requires that residential premises be free from 
unreasonable gaps and holes that are not an intentional part of the building, 
which allow draughts to arise.  

39.  The HHS does provide exemptions in specific circumstances.

40. Breaching this obligation is an unlawful act for which exemplary damages may 
be awarded up to a maximum of $7,200.00.  See section 45(1A) and Schedule 
1A Residential Tenancies Act 1986.

41. Compliance dates for the HHS vary depending on the tenancy.

42.  The compliance date for these premises was 1 July 2024.

43. I am not persuaded by the evidence of the tenant that it is more likely than not 
that there are any gaps in the ceiling or large enough under the entrance door 
to allow noticeable draughts.

44. The tradesperson for the landlord confirmed there were no ceiling gaps.

45. The video evidence of a larger than 3mm gap under the door was very unclear.

46. The landlord provided confirmation dated 18/3/2026 that the information 
contained in the 2023 Healthy Homes Standards Compliance certificate was 
true and correct.

47. The claim for exemplary damages for failing to comply with Healthy Homes 
Standards fails.
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48. No filing fee is awarded because the tenant was unsuccessful with the 
application.

49. For the same reason suppression pursuant to section 95A is not granted.

  
J Wilson

1 April 2026
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Please read carefully:
Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings 
and appeals.

Rehearings
You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice 
has happened. For example:
• you did not get the letter telling you the date of the hearing, or
• the adjudicator improperly admitted or rejected evidence, or
• new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.
A rehearing will not be granted just because you disagree with the decision.
You must apply within five working days of the decision using the Application for Rehearing 
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf 

Right of Appeal
Both the landlord and the tenant can file an appeal. You should file your appeal at the District 
Court where the original hearing took place. The cost for an appeal is $260. You must apply 
within 10 working days after the decision is issued using this Appeal to the District Court 
form: justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal
You can appeal if you think the decision was wrong, but not because you don’t like the 
decision. For some cases, there’ll be no right to appeal. For example, you can’t appeal:
• against an interim order
• a final order, or the failure to make an order, where the amount in dispute on appeal is 

less than $1000
• a final order to undertake work, or the failure to make an order, where the value of the 

work in dispute on appeal is less than $1000.

Enforcement
Where the Tribunal made an order about money or property this is called a civil debt. The 
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the 
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and 
information.

Notice to a party ordered to pay money or vacate premises, etc.
Failure to comply with any order may result in substantial additional costs for enforcement. It 
may also involve being ordered to appear in the District Court for an examination of your 
means or seizure of your property. 

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Mēna ka hiahia koe ki ētahi atu awhina, kōrero ranei mo tēnei take, haere ki tenei ipurangi 
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262 
ranei.

https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals
https://www.justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf
https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals/
https://www.justice.govt.nz/fines/about-civil-debt/
https://www.tenancy.govt.nz/disputes/enforcing-decisions
https://www.tenancy.govt.nz/disputes/enforcing-decisions
http://www.tenancy.govt.nz/disputes/enforcing-decisions/
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A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega 
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le 
numera 0800 836 262.
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