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TENANCY TRIBUNAL AT REMOTE LOCATION | TE TARAIPIUNARA
RETIHANGA

APPLICANT: Te Toi Mahana
Landlord

RESPONDENT: Carlos Borell
Tenant

TENANCY ADDRESS: Unit/Flat 28, 181 Daniell Street, Newtown, Wellington 6021

ORDER

1. The tenancy of Carlos Borell at Unit/Flat 28, 181 Daniell Street, Newtown,
Wellington 6021 is terminated, and possession is granted to Te Toi Mahana,
immediately.

Reasons:

1. Ms Rees and Mr Ean-Schalkwyk, representing the landlord, attended the video
conference hearing. At the start of the hearing, Ms Lotu Pohiva, a key support
worker for the Downtown Community Mission, attended the hearing by video,
saying she was there as the tenant’s support person. However, Ms Pohiva said
she had tried looking for the tenant on the day of the hearing and the day before
and could not find him, as she was there to assist the tenant in attending the
hearing by video conference. Ms Pohiva then left the hearing before any
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evidence was heard. As the tenant was served, the hearing proceeded in his
absence.

2. The landlord has applied for termination of the tenancy for breach of the

tenant’s obligations, namely an assault on another tenant in the same housing
premises/facility.

3. The guestions I have to consider are:

a. Was there an assault?

b. Should | use my discretion?

Was there an assault?
4. Section 55(1)c) of the Residential Tenancies Act 1986 (“RTA”) provides that the

Tribunal shall terminate a tenancy where it is satisfied that the tenant has
assaulted, or has threatened to assault, or has caused or permitted any person
to assault, or to threaten to assault, the landlord or any agent of the landlord, or
any occupier of the same complex, or any neighbour.

Evidence

5. The landlord called 4 witnesses during the hearing, as follows:

6.

a. Shane Mein — the victim of the assault.
b. Marty Martin

c. Mark Pailthrope

d. Cleveland Ledsham.

Mr Mein lives in another flat in the same complex as this tenant. He said that,
on 27 February 2026, he noticed something was missing from his house, that
his door was shut but unlocked. He said he asked this tenant if he had taken
anything from him, as this tenant had done this before. Mr Borell denied doing
this. Then Mr Mein went to his door and asked him the same thing, which the
tenant denied through the door.

On 28 February 2026 around 11am, Mr Mein said he went back to the tenant’s
flat and knocked on the door again to ask if the tenant had taken anything. Mr
Mein said he was adamant the tenant had taken his things. Mr Mein said he
kept knocking on the tenant’s door, when the tenant came to the door and then
punched Mr Mein in the stomach twice. Mr Mein said he turned away and then
Mr Borell kicked him in the back with both feet. Mr Mein thought he must had
had both hands on the rail. Mr Mein indicated this knocked him to the ground,
the tenant said “Come on bro”, then Mr Mein got up and started walking back to
his house. He explained that Mr Borell then came back with a broken
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broomstick, hit him on the back first, then on the left arm and left side of his
head three times. Mr Mein said he called out for help, made it to his house,
locked his door and then ran upstairs to see Mr Martin who was calling the
police. Mr Martin told him to stay inside his place and the police then showed up
about 5 minutes later.

8. Mr Mein said he did not have any physical injuries and was not in pain after the
attack, but had the wind knocked out of him as he fell to the ground and that it
was very painful at the time. Mr Mein confirmed he feels very scared and
threatened and is worried about the tenant returning to his flat. He said he locks
his door all the time now and is very worried about his safety.

9. Mr Pailthrope said he lives at the same complex and had noticed this tenant
had taken to walking in and out of other tenant’s flats and taking things,
including Mr Mein’s flat. He said he was in his kitchen when he heard loud
voices and heard an argument between Mr Mein and Mr Borell. He reported he
saw Mr Borell holding a broom handle and saw Mr Mein trying to move back
from Mr Borell. He said he did not see Mr Borell actually strike Mr Mein. Mr
Palethrope said he then saw Mr Martin move forward to try and bring Mr Mein
back from striking distance of the tenant and then he called the police.

10. Mr Martin, who also lives in the same complex as the tenant, said he was in his
flat when he heard Mr Mein calling out for help. He went out and said he saw Mr
Borell grabbing Mr Mein on the shoulders, with Mr Mein on the ground and that
Mr Borell would not let him up. He saw Mr Mein struggling to try and get up. Mr
Martin told Mr Borell to release Mr Mein.

11. Mr Martin said he has had other dealings with Mr Borell, when he has tried to
force his way into Mr Martin’s flat and another incident when Mr Martin woke up
from a nap to see a man, whom he thought was Mr Borell, standing in his flat
and then he said the man ran out when he confronted him.

12. Mr Ledsham, who also lives in the same complex as the tenant said Mr Mein
had asked him to come with him when he went to see Mr Borell about taking his
things. Mr Ledsham said Mr Mein knocked the first time on Mr Borell’'s door, Mr
Borell came out quickly and he did not see what happened then. The next time
he saw Mr Mein knock on Mr Borell's door, he saw Mr Borell push into Mr Mein.
He said Mr Borell had come out quickly and they were struggling. Mr Ledsham
said he then left the situation and went into the city.

13. The landlord said they spoke with the tenant, Mr Borell, and he denied punching
or kicking Mr Mein and said he had only pushed him out of his flat.

14. The tenant did not attend the hearing or provide any evidence to support his
position.
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15. The landlord said the police had arrested Mr Borell for assaulting Mr Mein, that
they were aware the matter was in Court on 23 March 2026 but they were
unsure what had happened with the criminal case.

16. Notwithstanding whether the criminal case has been dealt with, the District
Court has decided the Tenancy Tribunal should proceed to hear an application,
even when the matter is pending in the District Court. See Clarke v Housing
New Zealand Corporation (CIV-2008-006-000033).

17. The landlord said the assault has had a great impact on many other tenants, not
just Mr Mein who was assaulted, as the other tenants now lock their doors and
are fearful of their safety when this did not used to be the case before Mr Borell
arrived. A few of the other tenants in their evidence had mentioned that the
complex used to be a peaceful place to live where they felt safe before this
incident.

18. | am persuaded by the evidence of Mr Mein and the other withesses. The
witnesses’ evidence given at the hearing corroborates the landlord’s claim to
end the tenancy. The police have laid charges. There is no evidence from the
tenant to counter the claim. As such, I find it more likely than not that the tenant
assaulted Mr Mein.

Should | exercise my discretion?

19. Section 55(2) RTA provides that the Tribunal may refuse to make an order
under subsection (1) if, but only if, it is satisfied that the breach has been
remedied (where it is capable of remedy), the landlord has been compensated
for any loss arising from the breach, and it is unlikely that the tenant will commit
any further breach of a kind to which this section applies (but see also section
78A(3)(b). Section 78A is not relevant here.

20. The District Court in Haitana v Housing New Zealand Corporation considered a
situation where a tenant had been convicted of an assault and the landlord
subsequently applied for termination of the tenancy in the Tenancy Tribunal.
The decision was appealed to the District Court. The judge said:

“In essence,...the fact that a breach may not be capable of remedy, i.e. in
the context of an assault which has been committed, is not determinative in
the section 55(2) context.

...the preferable interpretation of section 55(2) is to put aside a breach
which cannot be remedied and then consider the issue of termination by
reference to the other two preconditions for the exercise of the discretion,
l.e. compensation, if any, to the landlord and the likelihood or otherwise of
any further similar breach by the tenant.” See CIV-2006-009-003335, DC
Christchurch 2006 and CIV-2004-709-717 HC Christchurch 2004.
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21. | am not exercising my discretion under section 55(2) RTA. | accept this is not a
situation where the landlord can be compensated for loss. The tenant did not
provide any evidence but the other tenants in the same complex gave evidence
of this tenant’s unpredictability, and that they are all now locking their doors and
fear for their safety from him.

22. | am not satisfied that it is unlikely that Mr Borell will commit any further breach
of the same kind in the future.

23. The landlord has proven their claim under section 55(1)c) RTA and | decline to
exercise my discretion to not terminate the tenancy under section 55(2) RTA.
As such, the tenancy is terminated immediately.

C Price
26 March 2026
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Please read carefully:

Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings
and appeals.

Rehearings

You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice
has happened. For example:

e you did not get the letter telling you the date of the hearing, or
o the adjudicator improperly admitted or rejected evidence, or
e new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.

A rehearing will not be granted just because you disagree with the decision.

You must apply within five working days of the decision using the Application for Rehearing
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf

Right of Appeal

Both the landlord and the tenant can file an appeal. You should file your appeal at the District
Court where the original hearing took place. The cost for an appeal is $260. You must apply
within 10 working days after the decision is issued using this Appeal to the District Court
form: justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal

You can appeal if you think the decision was wrong, but not because you don't like the
decision. For some cases, there'll be no right to appeal. For example, you can't appeal:

e against an interim order

¢ afinal order, or the failure to make an order, where the amount in dispute on appeal is
less than $1000

« afinal order to undertake work, or the failure to make an order, where the value of the
work in dispute on appeal is less than $1000.

Enforcement

Where the Tribunal made an order about money or property this is called a civil debt. The
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and
information.

Notice to a party ordered to pay money or vacate premises, etc.

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your
means or seizure of your property.

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Ména ka hiahia koe ki &tahi atu awhina, korero ranei mo ténei take, haere ki tenei ipurangi
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262
ranei.
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https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals
https://www.justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf
https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals/
https://www.justice.govt.nz/fines/about-civil-debt/
https://www.tenancy.govt.nz/disputes/enforcing-decisions
https://www.tenancy.govt.nz/disputes/enforcing-decisions
http://www.tenancy.govt.nz/disputes/enforcing-decisions/

A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le
numera 0800 836 262.
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