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[2026] NZTT 4486300, 4522649

TENANCY TRIBUNAL AT TAURANGA | TE TARAIPIUNARA RETIHANGA KI 
TAURANGA MOANA

APPLICANT: Tamara Ivanova

Landlord

RESPONDENT: Hernan Cruzado Achaval and Paula Mariana Smietiuch

Tenants

TENANCY ADDRESS: 28B Ngatai Road, Otumoetai, Tauranga 3110

ORDER

1. The landlord’s remaining claim relating to the garage is dismissed.

2. No further order is made in relation to the garage issue.

3. All claims before the Tribunal having now been determined, the proceeding is 
concluded.  

Reasons:

1. Both parties attended the hearing.  Both had the assistance of interpreters.  

2. This matter has had a lengthy procedural history. The landlord’s original 
application was filed in 2023.  At the hearing before Adjudicator Lee, an amended 
order dated 14 June 2023 recorded that the Tribunal did not have jurisdiction to 
hear the landlord’s application for compensation relating to the garage and the 
landlord’s goods stored inside the garage or outside. 

3. That conclusion was reached because the garage was found not to form part of 
the rented premises under the tenancy agreement, and because the landlord had 
used and stored items in that area herself. 

4. No rehearing was sought, and no appeal was filed against that determination. 
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5. The point was repeated in later orders of 28 September 2023 and 5 December 
2023, including when the proceeding was directed to be heard de novo before a 
different adjudicator. 

6. Those orders made clear that the prior jurisdiction ruling stood and that any 
garage claim did not form part of the claim before the Tribunal.  

7. When the matter came before me in 2024, I was alive to that history and expressly 
noted that I had not yet determined whether I had jurisdiction to hear and 
determine the garage issue.  I nevertheless continued to engage with the matter 
in a practical way because the parties indicated they had reached a working 
agreement to resolve the dispute, and because the tenants sought time to 
complete reinstatement works.  

8. Orders made on 8 May 2024 adjourned the garage aspect to allow that process 
to continue, including on the basis that the parties were still implementing their 
agreement and that the tenants wished to be allowed to complete the work 
without interruption.

9. All other claims have now been adjudicated.  The only remaining matter is the 
garage issue.  The threshold difficulty remains jurisdiction.  

10. I am satisfied the 14 June 2023 order of Adjudicator Lee finally determined that 
the Tribunal had no jurisdiction to determine the landlord’s compensation claim 
relating to the garage pursuant to s 77 of the Residential Tenancies Act 1986.  

11. That order was not disturbed by rehearing or appeal. 

12. The later de novo order did not reopen that point, rather, it expressly preserved 
it.  

13. Against that background, strictly speaking, the Tribunal cannot finally determine 
a compensatory garage claim as though that jurisdictional ruling had never been 
made.  

14. Even if I am wrong about that, and even if I were able to determine the issue on 
the evidence that has since accumulated while the parties attempted resolution, 
I would not make any award in the landlord’s favour on the garage issue.  I set 
out my reasons below:

15. I accept that the tenants initially interfered with the structure without authority. 
The tenant, Hernan Cruzado, candidly acknowledged that he modified the garage 
without the landlord’s permission and accepted responsibility for that initial error.  
Ordinarily, that would have exposed the tenants to an obligation to restore the 
structure on a like-for-like basis, and I was prepared during the course of the 
hearings to approach the matter on the footing that, by undertaking that work, the 
tenants had effectively brought the dispute into the tenancy relationship in a 
practical sense, even if the original garage itself did not form part of the rented 
premises.  
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16. However, the evidence does not support the landlord’s contention that the tenants 
simply failed to reinstate the garage, nor does it support any claim for a cost of 
reinstatement to a consented garage.  

17. The evidence that I accept is that the original structure was, in substance, an 
enclosed or partially enclosed carport attached to the house, with a bare earth 
floor.  The structure had a working toilet, installed by the Tenant.  There was not 
evidence as to whether the Tenant obtained consent for the toilet installation.  

18. The tenants’ witness, who had been familiar with the property from the start of 
the tenancy described it this way and I accept his evidence.  

19. Any lawful conversion into something more substantial – a two-storey garage for 
example – would have required further work and, depending on what was 
proposed, consent.

20. The landlord’s later insistence that this was always a fully realised garage does 
not sit comfortably with the evidence as a whole.  I did not regard the landlord’s 
evidence on that point as objective or consistently reliable.  

21. At several points her evidence appeared overstated. For example, when I 
referred to the original structure as an enclosed carport with a dirt floor, she 
corrected me.  She insisted it was more than that, and that she had obtained 
consent for it to become a two-storey garage; how could it become a two-storey 
garage if it was not already something more than a carport, she argued. 

22. That submission does not assist her. At the start of the tenancy, the structure was 
still only an enclosed carport. It had a dirt floor, water-damaged cladding, and a 
toilet that was not meant to be there.  I have seen photographs of the garage at 
the start of the tenancy.  

23. Whatever future works may have been contemplated by the Landlord, it had not 
yet become a garage.  Yet, that is what she referred to it as being, and so those 
she spoke to and obtained quotes from thought that it had been a consented 
garage before the tenants fully dismantled it in 2025.  

24. I do not accept her evidence as establishing an objective baseline that everything 
the tenants purchased or installed was removed and unused either.   

25. The tenants’ evidence that they expended very substantial time and money on 
demolition, materials and labour in the attempted reinstatement process is 
supported in part by the chronology and supporting documentation they filed.  I 
accept that they undertook substantial work and incurred real cost.  I have seen 
photographs of the work in process and the materials used.  

26. More importantly, I am satisfied the reinstatement process broke down because 
of the landlord’s own interference. 

27. Throughout the construction period, the landlord did not simply observe the 
reinstatement works, she intervened in them.  I have established that there was 
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an agreed project plan under which a concrete floor was to be laid first and the 
walls then completed, with works progressing through site clearance, footings, 
levelling, timber, steel mesh and formwork.  (I note that the Tenant was not 
required to lay a concrete foundation.)

28. Just prior to the concrete pour, the landlord had caused the site to be altered by 
lifting the mesh, introducing plumbing for a toilet within the structure, and adding 
posts which enlarged its dimensions.  That account is materially supported by Mr 
Marc Meder, a building professional onsite, who records repeated owner-made 
alterations and ‘site interference’ which hindered progress and converted 
reinstatement into new works which did not comply with the Building Code.  I 
therefore find that the landlord’s own interventions materially affected the course, 
scope and completion of the project all because the landlord had her sites on 
bigger plans.  

29. The tenant, Hernan Cruzado, was left in the position of trying to complete 
reinstatement while also being expected to undertake completely new works.  
The tenant exhibited a message in which the landlord said words to the effect 
that she had “started build by myself,” and that an inspector had said the tenants’ 
work had to be demolished, an opinion that I gather was based on her describing 
the foundations and timber framework as a garage installation, and not a carport.    

30. The evidence around the later concrete and footing works points the same way. 
The evidence from the contractor who was spoken to at hearing was that the work 
as then presented to him was not adequate for the installation proposed, that he 
had to redo it, and that he enlarged the structure and installed toilet-related work 
at the landlord’s request.  Critically, when asked whether his view would have 
changed had he been told that the original structure was in truth a closed-in 
carport rather than the more elaborate structure described to him, he confirmed 
that the landlord had not told him that.  He said, if he had known it was a carport 
that would have changed his view materially.   

31. That affects the weight of his evidence.  His involvement does not establish that 
the tenants had failed to rebuild a lawful garage.  Rather, it tends to show that by 
that stage the project had moved well beyond like-for-like reinstatement and into 
a different build altogether, driven at least in part by the landlord’s requirements.

32. The photographs are also consistent with the project being an unfinished and 
evolving structure, not a completed carport (“garage”) restored to a settled plan.  
They show framing, bare ground, footings, mesh and concrete preparation, and 
later alterations associated with plumbing and changed dimensions. Taken 
together with the documentary evidence, they support the tenants’ position that 
the project was interrupted and materially changed by the Landlord.  

33. I therefore find that, whatever initial responsibility the tenants bore for 
unauthorised demolition or alteration, the landlord thereafter repudiated or 
materially frustrated the parties’ reinstatement arrangement by physically 
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interfering with the work, changing the scope, engaging others on a misleading 
factual premise, and insisting on additions that went beyond restoration of the 
original structure. 

34. Once that occurred, the tenants were justified in ceasing work.  They were not 
required to continue participating in a project that had ceased to be a like-for-like 
reinstatement and had become a potentially non-compliant new build.

35. I add that the Tribunal cannot require the tenants to deliver a structure different 
from the one the law would permit or require on a like-for-like basis.  On the 
evidence before me, the original structure was at most a carport or enclosed 
carport with a bare earth floor.  

36. If the landlord wished to commission something more substantial, including a 
larger or enclosed two-storey garage or a structure containing sanitary facilities, 
that was a matter for her, together with whatever consenting or code obligations 
might arise.  The tenants were not obliged, through this proceeding, to deliver 
that outcome.

37. Accordingly, whether because the Tribunal lacks jurisdiction by reason of the 
standing 14 June 2023 order (s 77), or because the landlord has in any event 
failed on the merits to establish an entitlement to compensation or further 
reinstatement relief, no order is made in the landlord’s favour on the garage issue.

38. The remaining garage issue is dismissed.

39. For the avoidance of doubt, this concludes all claims remaining before the 
Tribunal in these proceedings. No further order is made in relation to the garage.

  
M Steens

20 April 2026
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Please read carefully:
Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings 
and appeals.

Rehearings
You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice 
has happened. For example:
• you did not get the letter telling you the date of the hearing, or
• the adjudicator improperly admitted or rejected evidence, or
• new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.
A rehearing will not be granted just because you disagree with the decision.
You must apply within five working days of the decision using the Application for Rehearing 
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf 

Right of Appeal
Both the landlord and the tenant can file an appeal. You should file your appeal at the District 
Court where the original hearing took place. The cost for an appeal is $260. You must apply 
within 10 working days after the decision is issued using this Appeal to the District Court form: 
justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal
You can appeal if you think the decision was wrong, but not because you don’t like the decision. 
For some cases, there’ll be no right to appeal. For example, you can’t appeal:
• against an interim order
• a final order, or the failure to make an order, where the amount in dispute on appeal is 

less than $1000
• a final order to undertake work, or the failure to make an order, where the value of the 

work in dispute on appeal is less than $1000.

Enforcement
Where the Tribunal made an order about money or property this is called a civil debt. The 
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the 
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and 
information.

Notice to a party ordered to pay money or vacate premises, etc.
Failure to comply with any order may result in substantial additional costs for enforcement. It 
may also involve being ordered to appear in the District Court for an examination of your means 
or seizure of your property. 

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Mēna ka hiahia koe ki ētahi atu awhina, kōrero ranei mo tēnei take, haere ki tenei ipurangi 
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262 
ranei.

https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals
https://www.justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf
https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals/
https://www.justice.govt.nz/fines/about-civil-debt/
https://www.tenancy.govt.nz/disputes/enforcing-decisions
https://www.tenancy.govt.nz/disputes/enforcing-decisions
http://www.tenancy.govt.nz/disputes/enforcing-decisions/
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A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega 
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le numera 
0800 836 262.
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