[2026] NZTT 9071124

TENANCY TRIBUNAL AT AUCKLAND | TE TARAIPIUNARA RETIHANGA KI
TAMAKI MAKAURAU

APPLICANT: Annette Louise Frances Sleep and Stanley White
Unit owners
RESPONDENT: Body Corporate 558944

Body corporate

UNIT ADDRESS: Unit/Flat 116, 9 Madeira Lane, Grafton, Auckland 1023,
Neo Apartments

ORDER

1. Body Corporate 558944 must pay Annette Louise Frances Sleep and Stanley White
$3,000.00 immediately, being the insurance excess of $2,500.00 charged by the
Body Corporate and $500.00 Tribunal filing fee.

2. The issue of costs to be determined on the papers, following filing of memorandum
by the parties.

Reasons:

1. Both parties’ counsel attended the hearing on 19 March 2025. Clinton Baker
represented the unit owners whereas Paul Kim represented the body corporate.

2. The applicant, owners of unit 116, have applied for return of plumbing expenses
and insurance excess paid to the body corporate.

3. The plumbing expenses consist of two invoices totalling $906.81 plus admin
charges of $57.50 on-charged by the body corporate for investigations and repairs
undertaken on a leaky section of unit 116’s hot water cylinder drainage pipe.

4. Insurance excess of $2,500.00 was paid by the body corporate to remediate the
damage that was caused to neighbouring units from the leak prior to the repairs
being successfully undertaken.
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5. The body corporate’s building manager first investigated a leak from unit 116 in
early November 2024. An invoice for $500 was issued for the attendance plus an
admin charge of $28.75.

6. A plumber then investigated the same leak and found the cause to be a small
section of the drainage pipe for the hot water cylinder inside the bathroom of unit
116 which had melted because of the hot water cylinder overheating. An invoice for
$406.81 was issued for those investigations and repairs. The body corporate added
another admin charge of $28.75 to this invoice.

7. By then, the leak had damaged the ceiling cavity of unit 14G (situated below unit
116) and the wall shared with unit 117 (situated next to unit 116) requiring remedial
works. The cost of these repairs to units 14G and 117 were covered by the body
corporate’s building insurer. The applicable insurance excess of $2,500 was paid
by the body corporate.

8. On 16 December 2024, the body corporate’s manager wrote to the owners of unit
116 explaining the basis for the on-charges of plumbing expenses plus admin
charges and insurance excess.

9. On 26 June 2025, the unit owners paid the two plumbing invoices that were issued
to the body corporate and the associated admin charges. The unit owners also paid
the body corporate’s invoice/levy for the insurance excess. The unit owners paid
those plumbing invoices and insurance excess (on a without prejudice basis) to
preserve voting rights pursuant to section 96(6) of the Unit Titles Act 2010 (‘'UTA").

10.The unit owners seek declaratory orders and reimbursement of the plumbing
expenses and insurance excess from the body corporate.

Are the unit owners responsible for the plumbing costs incurred?

11. Counsel for the unit owners submits that no person or contractor could locate the
source of the leak despite best efforts until the final repairs on 2 December 2024.

12.Counsel for the unit owners submits that under the UTA, pipes are classified as
infrastructure that goes “to or from a unit or to or from the common property”; pipes
are an infrastructure system throughout the whole of the building serving the
building as a whole. Accordingly, counsel submits that they must be maintained by
the body corporate.

13.Counsel for the unit owners also submits that payment of the repair costs under
section 126 UTA does not apply.

14.Section 126 UTA provides that where work undertaken by a body corporate
substantially benefits only one unit more than others, the body corporate may
recover the cost of those works from the benefiting unit(s).

15. Specifically, section 126 only allows for the recovery of costs of the repair if the
"work, or act benefits any unit by a distinct and ascertainable amount”.
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16.Counsel for the unit owners says that the repair of the subject infrastructure does
not substantially benefit unit 116 more than any other unit, and nor did it solely
serve unit 116. It provided safe passage for the contents of the pipe from unit 116
to other parts of the complex and the building infrastructure, designed to carry that
content safely, without leaks, to protect units and common property below and
around them.

17.Additionally, to utilise section 126 required a body corporate assessment and
resolution, neither of which have been provided or apparently exist.

18.1 find however that unit 116 owners are responsible for maintaining their drainage
pipe pursuant to section 80(1)(g) UTA and pursuant to section 138(4) UTA, costs
incurred by the body corporate that relate to repairs of infrastructure contained in
their principal unit are recoverable by the body corporate.

19. Section 80(1)(g) UTA provides that an owner of a principal unit must:

“... repair and maintain the unit and keep it in good order to ensure that no damage or
harm, whether physical, economic, or otherwise, is, or has the potential to be, caused to
the common property, any building element, any infrastructure, or any other unit in the
building”.

20. Section 138(4) UTA provides:

“Any costs incurred by the body corporate that relate to repairs to or maintenance of
building elements and infrastructure contained in a principal unit are recoverable by the
body corporate from the owner of that unit as a debt due to the body corporate (less any
amount already paid) by the person who was the unit owner at the time the expense was
incurred....”

21.1 consider that the material provisions of sections 80(1)(g) and 138(4) oblige the
unit owners to repair and maintain the unit, which includes infrastructure contained
in unit 116, in good order and where the body corporate has carried out repairs,
pursuant to section 138(1) and (3) UTA, on that piece of infrastructure, the
expenses incurred are then payable by the unit owners to the body corporate as a
statutory debt.

22.The facts establish that leak initially emanated from the melted drainage pipe for
the unit owner’'s overheated hot water cylinder. After repairs to the hot water
cylinder and pipe, another leak was discovered coming from the trap under the sink.
The 3 December 2024 invoice from Waterworks states that on 2 December, their
plumber investigated a leak under the sink and discovered water coming out of one
of the nuts on the trap due to it not being properly done. The plumber then undone
the nut and re-tightened it and tested it, and confirmed that there was no more leak.

23. After the unit owners’ plumber’s visit on 2 December 2024, there were no reports
or complaints of further leaks emanating from unit 116.

24.As the leaks were from a drainpipe from the hot water cylinder in the unit and the
trap under the sink in the unit, the responsibility for their repair falls on the unit
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owner and because the body corporate incurred expenses for the repairs, they
could recover the cost of repairs pursuant to s138(4) UTA.

25.1n my view, the question of whether the pipe is part of infrastructure serving other
units or not is not determinative of the issue. Even if the pipe did not serve more
than one unit, the body corporate is entitled to repair it if there was potential for
damage to the building elements or infrastructure, common property or other units.

26.1 find that the pipe and under sink repair works were substantially for the benefit of
unit 116 only, even though the leak affected other units.

27.Logically, I cannot see how the unit owners can be obligated by s80(1)(g) to
maintain their unit and ensure no damage is caused to other units, and then say
they are not liable for the cost of fixing a leak in their unit which does damage other
units.

28.1 therefore reject counsel's submission that the issue hinges on whether the repairs
of the subject infrastructure substantially benefits unit 116 more than any other unit,
nor does it matter that the infrastructure solely serve unit 116 in that it provided safe
passage for the contents of the pipe from unit 116 to other parts of the complex and
the building infrastructure.

29.1 consider that the consequence of that argument would result in an inequitable
situation in which expenses incurred for maintenance of a unit owner’s
infrastructure must be shared by all other unit owners of the complex even though
the repairs were specifically directed to the unit owner’s infrastructure alone.

30. Given my above finding that the body corporate was entitled to recover for plumbing
costs from the unit owners under section 138(4) UTA, it is not necessary for me to
consider whether the body corporate have made an assessment of liability under
section 126 UTA before on-charging the expenses to the unit owners.

31.For those reasons, | dismiss the unit owners’ claim for reimbursement of plumbing
expenses paid to the body corporate.

32.1 now address the unit owner’s claim for reimbursement of the body corporate’s
invoice for the insurance excess.

Have the unit owners or their tenants acted in a wilful or negligent manner to cause the
leak or the damage to units 14G and 1177

33.There is no dispute that the leaks from unit 116 caused water damage to unit G14
(immediately below unit 116) and unit 117 (next to unit 116). The cost of remedial
works to the units were covered by the body corporate’s insurer, less the insurance
excess of $2,500.

34.The body corporate levied unit 116 owners the insurance excess, which was paid
under protest by the unit owners.

35.The basis for the body corporate’s levy is unclear.
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36.Counsel for the unit owners presumed that the basis of the levy was pursuant to
section 127 UTA.

37.Section 127 allows the body corporate to recover any expense of any repair, work,
or act that it is required or authorised to do, by or under this Act if it was rendered
necessary by reason of any wilful or negligent act or omission on the part of, any
unit owner or his or her tenant, lessee, licensee, or invitee.

38. Neither the owners of unit 116 nor their tenants acted in a wilful or negligent manner
to cause the leak nor the damage to the adjoining units. This position is not
contradicted by the body corporate or their counsel. Despite the best efforts of
contractors and other specialists engaged, the source of the leak was not
established for some time. After it was finally established, it was fixed.

39.For those reasons, | find that the body corporate could not levy the unit owners
pursuant to section 127 UTA as there was no wilful act or omission or negligence
on part of the unit owners or their tenants.

40.Counsel for the body corporate however submits that the unit owners’ obligation to
pay the insurance excess arises under sections 80(1)(g) and 126, rather than
section 127.

41. Section 80(1)(g) UTA provides that an owner of a principal unit must:

“... repair and maintain the unit and keep it in good order to ensure that no damage or
harm, whether physical, economic, or otherwise, is, or has the potential to be, caused to
the common property, any building element, any infrastructure, or any other unit in the
building”.

42.Section 126 provides that where work undertaken by a body corporate substantially
benefits only one unit more than others, the body corporate may recover the cost
of those works from the benefiting unit(s).

43.However, | cannot see how the remedial works to units G14 and 117 benefited unit
116 for section 126 to apply. If the body corporate had levied units G14 and 117
the insurance excess, section 126 UTA might potentially be relevant, but for other
reasons which is not necessary for me to consider, would not be claimable against
those victims of the leak.

44.1n respect of section 80(1)(g), | consider that like section 127 UTA, some aspect of
fault or wilful act or omission or negligence on part of the unit owners or their tenants
are required before the unit owners will be liable to pay the insurance excess for
the repairs to the adjoining units.

45.1 accept submission from counsel of the unit owners that the obligation on the unit
owner to ensure that no damage is caused to common property or other units is not
absolute.

46.In Brooker v Body Corporate 154558 (2005) 6 NZCPR 953 at [63] — [70], it was
determined that a body corporate’s obligation to repair and maintain common
property is reasonable, not absolute. The same interpretation must apply to a unit
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owner’s obligation under section 80(1)(g). Such an interpretation accords and is
consistent with the words of section 127 which provide the remedy for a body
corporate in the event of a breach in the form of fault or wilful act or omission or
negligence on part of the unit owners or their tenants.

47.1 therefore find that the body corporate could not lawfully levy the applicant for
payment of the insurance excess under sections 80(1)(g), 126 or 127.

48. For those reasons, | uphold unit 116 owners’ claim for reimbursement of insurance
excess paid to the body corporate.

Result and Costs

49.The applicant is successful in the claim for the return of the insurance excess paid
to the body corporate. | order the body corporate to return the $2,500 to the
applicant.

50. The applicant is unsuccessful in the claim for return of the plumbing expenses paid
to the body corporate.

51.Because the applicant is partly successful in the claim, | order reimbursement of
the Tribunal filing fee to the applicant.

52.Both parties seek legal costs.

53.As each party has had some/limited success my preliminary view is that costs
should lie where they fall.

54.In the event the parties agree with my preliminary view, they should file a joint
memorandum, recording their agreement, within 10 working days of the date of this
order.

55.In the event the parties disagree with my preliminary view, and if costs can be
agreed, then a joint memorandum should be filed again within 10 working days.

56.1In the further alternative, if the parties disagree with my preliminary view and are
not able to agree costs, memoranda are to be filed and served contemporaneously
within 10 working days of the date for any joint memorandum.

57.1 will thereafter determine costs on the papers.

J Tam
21 May 2026
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Please read carefully:

SHOULD YOU REQUIRE ANY HELP OR INFORMATION REGARDING THIS MATTER
PLEASE CONTACT UNIT TITLE SERVICES 0800 864 884.

MEHEMA HE PATAI TAU E PA ANA Kl TENEI TAKE, PATAI ATU KI TE TARI UNIT TITLE
SERVICES 0800 864 884.

AFAI E TE MANA'OMIA SE FESOASOANI E UIGA | LENEI MATAUPU FA'AMOLEMOLE IA
FA’AFESO’OTAI'l LOA LE OFISA O LE UNIT TITLE SERVICES 0800 864 884.

Rehearings:

You may make an application to the Tenancy Tribunal for a rehearing. Such an application
must be made within five working days of the order and must be lodged at the Court where the
dispute was heard.

The only ground for a rehearing of an application is that a substantial wrong or miscarriage of

justice has or may have occurred or is likely to occur. Being unhappy or dissatisfied with the
decision is not a ground for a rehearing. (See ‘Right of Appeal’ below).

Right of Appeal:

If you are dissatisfied with the decision of the Tenancy Tribunal, you may appeal to the District
Court. You only have 10 working days after the date of the decision to lodge a notice of appeal.

However, you may not appeal to the District Court:

1. Against an interim order made by the Tribunal.

2. Against an order, or the failure to make an order, for the payment of money where the
amount that would be in dispute on appeal is less than $1,000.

3. Against a work order, or the failure to make a work order, where the value of the work
that would be in dispute on appeal is less than $1,000.

There is a $200.00 filing fee payable at the time of filing the appeal.

Enforcement:

Where the Tribunal made an order that needs to be enforced then the party seeking
enforcement should contact the Collections Office of the District Court on 0800 233 222 or go
to www.justice.govt.nz/fines/civil-debt for forms and information.

Notice to a party ordered to pay money or vacate premises, etc:

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your means
or seizure of your property.

9071124 7


http://www.justice.govt.nz/fines/civil-debt

