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[2026] NZTT 5309422 

TENANCY TRIBUNAL AT WAITAKERE | TE TARAIPIUNARA RETIHANGA KI 
WAITĀKERE

APPLICANT: Trinity Raewyn Blomfield

 Tenant

RESPONDENT: Gurcharan Lath

 Landlord

TENANCY ADDRESS: 11A Rathlin Street, Blockhouse Bay, Auckland 0600

ORDER

1. The application for rehearing is dismissed.

Reasons:

1. Both parties attended the hearing held on 12 May 2026.

2. On 26 November 2025 the Tribunal made an order for compensation and 
declared that the premises are unlawful residential premises.

3. On 29 November 2025, Gurcharan Lath applied for a rehearing on the grounds 
that a substantial miscarriage of justice has or may have occurred because the 
Tribunal lacked jurisdiction, the Tribunal failed to enquire into the Trust 
structure, the finding that the premises were unlawful residential premises was 
incorrect and the Tribunal ignored evidence of the tenant’s failure to ventilate 
and report the mould issue.

4. Section 105(1) Residential Tenancies Act 1986 provides that the Tribunal has 
the power to order a rehearing where “a substantial wrong or miscarriage of 
justice has or may have occurred or is likely to occur”.  

5. Usually the party applying for the rehearing must show that something went 
wrong with the Tribunal’s procedure, for example, that they did not receive 
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notice of the hearing or they were not able to properly present their case.  A 
rehearing may also be granted where there is new evidence that was not 
reasonably available at the first hearing, if it could have affected the outcome.  

6. The District Court has held that if the Tribunal was simply wrong in its findings 
of fact, or its application of the law, this is not sufficient to establish a 
miscarriage of justice: a rehearing is not an alternative to an appeal.  
Furthermore, a rehearing will not be granted just because a party is unhappy 
with the decision, or to give them a second opportunity to present their case.

Has a substantial wrong or miscarriage of justice occurred?

7. For the following reasons Gurcharan Lath has failed to establish the grounds for 
a rehearing. 

Jurisdiction

8. The landlord submits that the Tribunal does not have jurisdiction in respect of 
this tenancy because the property is owned by SL Family Trust where the 
trustee is Sunil Lath, the son of Mr Lath.  Mr Lath is not a beneficiary of the 
trust.  There is a tenancy agreement between the Trust and Mr Lath signed in 
2019 where Mr Lath pays weekly rent of $500.00.

9. The landlord submits that section 5(1)(n) of the Residential Tenancies Act 1986 
applies which excludes situations where the premises continue to be used 
principally as a place of residence by the landlord or the owner, or a member of 
the landlord’s or owner’s family.

10. While section 5(1)(n) may apply to the upstairs area of this home, where 
members of the owner’s family reside (Sunil Lath’s parents) the validity of the 
tenancy agreement between Mr Lath and the Trust is not the concern of the 
Tribunal. I note that as they have chosen to enter into the agreement despite 
the familial ties section 5(1)(n) may not apply.

11. The Tribunal is concerned with the downstairs area occupied by the tenant 
which is a separate tenancy from the upstairs area occupied by the landlord.  
That is why section 5(1)(n) does not apply in this situation.

12. Even though the parties signed a document titled “Flat/House sharing 
agreement” the Tribunal looks at the substance of the arrangement, not just the 
label.  The actual living arrangements and use of the premises are what matter.

13. The Tribunal has determined that the parties were not in a flat sharing 
arrangement.  The relevant “premises” can be part of a larger dwelling such as 
in this situation where there is a self-contained flat which is separate from the 
landlord’s living area.



__________________________________________________________________________________
5309422 3

14. At the hearing the tenant produced the advertisement for the tenancy.  The 
landlord has replied to the tenant’s enquiry with the following message: 

“…We have on offer an almost new, fully furnished two-bedroom flat suitable for 
two people to move in together.  Flat with big rooms with heat pumps and built 
in wardrobes.  Flat has lounge with TV (Netflix), leather recliner sofa and 
kitchenette.”

15. The message further states, “We can provide temporary accommodation 
upstairs till the flat is vacated at the earliest 20 March.”

16. This evidence confirms that the downstairs of this building was intended as a 
separate self-contained tenancy and any use of the upstairs was intended to be 
temporary and only until the downstairs area was available.

17. The Tribunal position that the downstairs is a separate self-contained tenancy is 
confirmed.

Unlawful residential premises

18. The landlord submits that the Tribunal declaration that the premises were 
unlawful residential premises is incorrect.  The landlord submits that the finding 
is due to a misunderstanding of the Building Act.  

19. The Tribunal decision is based on the downstairs area being a separate 
household unit and as such the landlord was required to obtain written notice 
from the Council that the building, in its new use, will comply with the Building 
Code.

20. The Tribunal confirms its position that the premises are unlawful residential 
premises.

Mould

21. The landlord submits that mould in the premises was due to the tenant not 
opening windows and keeping blinds shut.  Also, that the tenant may have 
failed to use the existing extraction fan while showering or cooking.

22. The mould issue was in relation to the Healthy Homes standards claim and the 
lack of a rangehood in the kitchenette.  The landlord has not produced any 
evidence that a rangehood was there or that there is an exemption in 
accordance with the regulations. 
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N Walker

26 May 2026
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Please read carefully:
Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings 
and appeals.

Rehearings
You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice 
has happened. For example:
• you did not get the letter telling you the date of the hearing, or
• the adjudicator improperly admitted or rejected evidence, or
• new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.
A rehearing will not be granted just because you disagree with the decision.
You must apply within five working days of the decision using the Application for Rehearing 
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf 

Right of Appeal
Both the landlord and the tenant can file an appeal. You should file your appeal at the District 
Court where the original hearing took place. The cost for an appeal is $260. You must apply 
within 10 working days after the decision is issued using this Appeal to the District Court 
form: justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal
You can appeal if you think the decision was wrong, but not because you don’t like the 
decision. For some cases, there’ll be no right to appeal. For example, you can’t appeal:
• against an interim order
• a final order, or the failure to make an order, where the amount in dispute on appeal is 

less than $1000
• a final order to undertake work, or the failure to make an order, where the value of the 

work in dispute on appeal is less than $1000.

Enforcement
Where the Tribunal made an order about money or property this is called a civil debt. The 
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the 
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and 
information.

Notice to a party ordered to pay money or vacate premises, etc.
Failure to comply with any order may result in substantial additional costs for enforcement. It 
may also involve being ordered to appear in the District Court for an examination of your 
means or seizure of your property. 

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Mēna ka hiahia koe ki ētahi atu awhina, kōrero ranei mo tēnei take, haere ki tenei ipurangi 
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262 
ranei.

https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals
https://www.justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf
https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals/
https://www.justice.govt.nz/fines/about-civil-debt/
https://www.tenancy.govt.nz/disputes/enforcing-decisions
https://www.tenancy.govt.nz/disputes/enforcing-decisions
http://www.tenancy.govt.nz/disputes/enforcing-decisions/
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A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega 
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le 
numera 0800 836 262.
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