[2026] NZTT 5362704

TENANCY TRIBUNAL AT KAIKOHE | TE TARAIPIUNARA RETIHANGA KiI
KAIKOHE

APPLICANT: Shaun Barry Mackness
Tenant
RESPONDENT: Leo Properties Limited t/as Propertyscouts Far North (as agent

for Carla Marie Maxted)

Landlord

TENANCY ADDRESS: 537D Kerikeri Road, RD 3, Kerikeri 0293

ORDER

1. Carla Marie Maxted must pay Shaun Barry Mackness $578.00 immediately,
calculated as shown in table below.

Description Landlord Tenant
Exemplary damages: Failure to provide healthy homes $400.00
information

Compensation: Removal of fallen tree $150.00
Filing fee reimbursement $28.00
Total award $578.00
Total payable by Landlord to Tenant $578.00

Reasons:

Background

1. The tenancy began on 19 December 2024. It was a one-year fixed term
tenancy.

2. Mr Mackness sought a release from the fixed term tenancy the grounds that
that the premises were damp and mouldy which was affecting children’s health.
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3. The landlord released Mr Mackness from the tenancy on 4 October 2025.

4. Mr Mackness’ application seeks compensation / exemplary in respect of the
following issues:

a. Failure to meet the healthy homes standards (draught stopping).
b. Failure to provide healthy homes documentation upon request.
c. Dampness / mould.

d. Rodents.

e. Cracked beam in lounge.

f. Rentreduction (lawns and gardens).

5. The hearing took place in Kaikohe on 14 May 2026. Both parties attended the
hearing. Ms Downie represented the landlord.

Healthy homes standards

6. Landlords must comply with the healthy homes standards.*
7. The healthy homes compliance date for this tenancy was 18 April 2025.2

8. Mr Mackness said that the premises did not meet the healthy homes standard
for draught stopping.

©

The draught stopping standard states that landlords must ensure that the rental
property does not have any unreasonable gaps or holes in walls, ceilings,
windows, skylights, floors, and doors which cause noticeable draughts.

10. Mr Mackness said that:

a. There were three broken window latches at the start of the tenancy. The
landlord replaced two of these, but the third was not replaced until the near
the end of the tenancy.

b. There was an unreasonable gap around the front door. Near the end of
the tenancy, the repairman who replaced the third latch added a strip to the
door to try to eliminate the draught.

11. Ms Downie said that:

a. The landlord obtained a healthy homes report at the start of the tenancy.
The report identified two broken window latches, not three. The two
broken latches were replaced promptly.

1 Section 45(1)(bb) Residential Tenancies Act 1986 (“RTA”)
2120 days from the commencement date
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12.

13.

14.

15.

16.

17.

b. The tenant did not inform them that there was another broken latch until
near the end of the tenancy. When they were told about that latch, they
had it replaced promptly.

There is not sufficient evidence to prove that there was a third broken latch at
the start of the tenancy. It seems likely that if it was present, it would have been
picked up in the healthy homes report. If it was not picked up in the report, it
seems likely that Mr Mackness would have informed Property Scouts about it.

The landlord promptly addressed the broken latches that were brought to their
attention.

My finding is that there is no proven breach of the healthy homes standard in
respect of this issue.

There is also no evidence that Mr Mackness raised a concern about the gap
around the front door during the tenancy. Mr Mackness did not provide any
photographs to Propertyscouts or to the Tribunal showing the gap.

The healthy homes report did not identify any unreasonable draughts in the
property.

There is no evidence to show that the premises did not meet the healthy homes
standard for draughts. This part of Mr Mackness’ claim is dismissed.

Providing healthy homes information

18.

19.

20.

21.

22.

If a tenant asks the landlord to provide information relating to healthy homes
compliance, the landlord must provide that information within 21-days of the
request.3

A breach of this duty is an unlawful act, and the Tribunal may award exemplary
damages of up to $750.

The information that the landlord is obliged to disclosed is the records or other
documents that relate to the landlord’s compliance that are prescribed by
regulations.*

The relevant regulation is within the Residential Tenancies (Healthy Homes
Standards) Regulations 2019. Regulation 40 states that landlords must retain
“sufficient relevant records or documents as reasonably provide evidence of the
landlord’s compliance with the healthy homes standards”. The definition of
“relevant records or documents” includes “reports or other records of
inspections of the premises”.

On 21 August 2025 Mr Mackness sent Ms Downie an email asking:

3 Section 45(1AC) RTA
4 Section 123A(1)(e) RTA
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23.

24,

25.

26.

27.

28.

29.

30.

Can you please provide me with documentation that this property has been
signed off under the healthy homes act and complies with regulations that
came into effect on the 15t of June 2025

On 28 August Ms Downie replied:

In response to your request, please find attached the Healthy Homes
Compliance Statement for the property. The statement is generated from our
records and is based on an independent healthy homes assessment carried
out by a qualified provided.

Propertyscouts provided Mr Mackness with the compliance statement but not
the healthy homes report assessment report prepared by Ticketyboo.

Having regard to the relevant sections of the RTA and the Regulations, my
finding is that the landlord was obliged to provide Mr Mackness with a copy of
the assessment report. The report formed part of the “relevant records or
documents” that the landlord was obliged to retain and was obliged to disclose
to Mr Mackness upon request.

Mr Mackness also commented that the landlord failed to provide him with a
copy of the moisture / mould assessment report prepared by All Clear, which is
discussed in more detail below. Again, Propertyscouts provided a summary,
but declined to provide the full report.

My finding is that the All Clear report is not within definition of records /
documents that are relevant to the landlord’s compliance with the healthy
homes standards. The report related to investigation of a specific problem with
mould / dampness. It is not a healthy homes assessment, and it is not intended
to address the question of whether the property meets the healthy homes
standard.

Therefore, the landlord’s reluctance to release that report to Mr Mackness,
whilst puzzling and unhelpful, was not a breach of a legal obligation.

| have made a finding that the landlord’s failure to provide the healthy homes
report was an unlawful act.

The Tribunal may make an award of exemplary damages if the Tribunal is
satisfied that an unlawful act was committed intentionally. In considering an
award of exemplary damages the Tribunal must have regard to:®

a. The intention of the person who committed the unlawful act; and
b. The effect of the unlawful act; and
c. The interests of the person against whom the act was committed; and

d. The public interest.

5 Section 109 RTA
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31. In this instance:

a.

The landlord did not simply ignore or flatly refuse the tenant’'s request for
healthy homes information, but the landlord made an intentional decision to
not provide the complete report.

At the time, Mr Mackness had legitimate concerns about dampness and
mould.

There is a legitimate public interest in ensuring that landlords keep records
relating to healthy homes compliance and that the tenant has access to
those records upon request.

32. Having regard to those factors | will award exemplary damages of $400.00.

Dampness, mould

33. Mr Mackness said that:

a.

When they moved into the house in December 2024 they noticed a musty
smell.

His children were sick for most of the tenancy with symptoms consistent
with damp living conditions.

There was visible mould on some surfaces (windowsills etc) and excessive
condensation on windows. The problems were worst in the bedrooms and
in the lounge.

He consistently told Propertyscouts about the problems, but the condition
of the property did not improve during his tenancy.

Propertyscouts eventually commissioned a report which confirmed that
there is excessive moisture and humidity in the property.

34. Ms Downie said that:

No dampness or mould was noted at the entry inspection.
Mr Mackness first raised the issue at an inspection on 29 April 2025.

The landlord arranged for a building inspection on 14 May. The report
included moisture meter testing.

Work was carried out on the roof and on the flashing around a window in
June & July.

She met with Mr Mackness on 8 July and he raised concerns about his
children’s health. The next day, she commissioned the mould and air
guality assessment report (“the All Clear report”).

The landlord acted promptly and appropriately in response to Mr
Mackness’ concerns and there is no proven defect
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35.

36.

37.

38.

39.

40.

41.

The All Clear report

All Clear's assessment involved a visual inspection, a moisture assessment,
and airborne mould sampling.

The visual inspection noted no visible issues in the master bedroom but issues
in the child’s bedroom as follows:

a. “Strong musty odour”.

b. Condensation on all windowpanes.

c. Microbial growth and water staining on back of curtain.

d. Suspected microbial growth on exterior gable ends and soffits.

Moisture testing was carried out on 21 locations. Of those, 6 showed readings
at “slightly elevated” levels. The rest were within normal range. Of those
elevated readings, 3 were in the master bedroom, and three were in the child’s
bedroom.

The moisture testing section of the report also gives the humidity level readings
— 79.8% in the master bedroom, 81.6% in the child’s bedroom, and 79.2% in the
hallway.

The airborne mould sample testing showed significantly elevated levels of
aspergillus / penicillium in the master bedroom and child’s bedroom. The levels
of other types of mould were within normal range.

The report makes some observations about the high humidity and high mould
levels found. The report recommends:

a. That the landlord service the heat pumps and consider installing an HRV
system.

b. That the tenants take steps to ventilate the premises, keep the indoor
temperature at 18 degrees minimum, and remove condensation and mould
when they form.

Discussion
Landlords must:
a. Comply with the healthy homes standards.®

b. Maintain the premises in a reasonable state of repair.’

6 Section 45(1)(bb) RTA
7 Section 45(1)(b) RTA
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42.

43.

44,
45.

46.

47.

48.

49.

50.

51.

c. Comply with all requirements in respect of buildings, health, and safety
under any enactment.?

The property has two heat pumps - one in the lounge and one in the master
bedroom. Both are operational. The property also has a woodburner in the
lounge. The woodburner is operational. The property does not have an HRV
system.

The evidence provided to the Tribunal shows that there was excessive moisture
in the premises, in particular in the child’s bedroom and master bedroom, during
this tenancy.

However, the evidence is inconclusive about the cause of the moisture problem.

Per my finding above, | am satisfied that the premises met the healthy homes
standards.

The landlord’s maintenance obligation is not a warranty that tenanted premises
will not have any problems / issues during the tenancy. Rather, it is a duty on
the landlord to respond promptly and appropriately to repair issues that are
brought to the landlord’s attention during the tenancy.

In response to the tenant’s initial complaint in late April 2025, Propertyscouts
arranged for the roof to be inspected, and some minor repairs were carried out.
There were then follow up repairs on a flashing around a window.

Mr Mackness said that the house was always well aired. There was someone
at home during the day most of the time. They used the heat pumps and the
extractor fans.

This is a difficult situation where the tenant clearly suffered a loss of amenity
during the tenancy, but the evidence provided to the Tribunal does not establish
that the landlord breached any legal duty.

My finding is that the appropriate outcome was that the landlord release the
tenant from the fixed term tenancies without any penalties, which the landlord
did.

However, because there are no proven breaches of any of the landlord’s legal
duties, my finding is that there is no basis for an award of exemplary damages
or compensation to the tenant. The landlord did not breach their maintenance
duty or healthy homes obligations. The cause of the moisture / dampness
problems that Mr Mackness experienced is unclear.

Rodents

8 Section 45(1)(c) RTA
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52.

53.

54.

55.

56.

S57.

58.

59.

60.

61.

Mr Mackness said that they had issues with a rodent infestation beginning in
autumn. He set traps and laid bait.

He raised the issue with the Propertyscouts. Propertyscouts replied that the
owner was willing to instigate an on-going professional pest management plan,
but Mr Mackness was asked to pay half of the cost.

Mr Mackness considered that he had paid for trapping and bait himself up to
that point, and it was now the landlord’s turn to pay. He therefore rejected the
landlord’s offer.

Mr Mackness said that on one occasion a poisoned rat died in the ceiling space
in the lounge, which resulted a bad smell, then maggots (some of which
dropped from the lounge ceiling) and eventually blowflies.

Ms Downie said that the owner was willing to share half of the cost of on-going
professional pest management. Even after the tenant refused this offer, the
landlord paid for a professional pest assessment and treatment of the dead rat
in the ceiling space.

The RTA does not have any specific provisions relating to pest management at
tenanted premises.

Unless the rodent issue is a consequence of a landlord breach (such as the
obligation to maintain the premises) or a tenant breach (such as a failure to
keep the premises reasonably clean and tidy), the basic position is that tenants
must manage ‘normal’ levels of pests, but if an unexplained infestation occurs,
landlords and tenants have a joint responsibility to address it.

It is inherently difficult for a tenant to evidence that they experienced an
“infestation” rather than “normal levels of pest activity”.

This is a rural property situated on 3.5 acres of land with fruit trees. There is a
kiwifruit orchard next door. The ‘normal’ level of rodents for a property such as
this is high compared with properties that do not have those environmental
factors.

My finding is that:

a. There are no landlord breaches or tenant breaches that caused or
contributed to high levels of rodents during this tenancy.

b. The property has high rodent activity due to environmental factors.

c. The landlord responded promptly and appropriately when the tenant raised
the issue. The offer of professional pest management with the cost shared
between landlord and tenant is in line with the landlord’s obligation in
respect of pests.
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d. There is no proven breach of a legal duty by the landlord and therefore no
basis for an award of compensation or exemplary damages under this
heading.

Cracked beam in lounge

62.

63.

64.
65.

66.

67.

68.

69.

On 29 May 2025, Mr Mackness noticed a crack in a structural beam in the
lounge. He informed Propertyscouts.

On 30 June Mr Mackness sent a further message because he was concerned
that the crack was getting worse.

A “prop” was installed underneath the beam in the location of the crack.

An engineer came to site on 8 July, and a second prop was installed shortly
after that visit.

Remedial work was carried out on 27 August 2025. The remedial work involved
installing a steel sleeve / support around the crack. The props were removed.

Mr Mackness said that:

a. The issue took too long to resolve. The repair was simple and should have
been done sooner.

b. The props were inconvenient. They created a hazard in the lounge.
c. The ultimate ‘repair’ is unsatisfactory and makeshift.

Landlords must provide and maintain the premises in a reasonable state of
repair. As noted above, this is not a warranty that the premises will be free from
defects or problems during the period of the tenancy. The landlord’s obligation
Is to address issues promptly and appropriately when they arise.

My finding is that:

a. The timeframe from notification to repair is not excessive or unreasonable
given the nature of the repair issue. Mr Mackness’ argument that the
repair was ultimately (relatively) quick and simple fails to take into account
the need for investigation and thinking through alternatives, which in this
instance required engineers and careful consideration. One possible
outcome was that the beam had to be replaced. That would obviously be a
very costly and hugely disruptive job. The alternative was significantly less
costly and disruptive, but the engineers had to be satisfied that the repair
was structurally sound. That process understandably took several months.

b. The props were inconvenient for the tenant, but they were an appropriate
and necessary part of the repair process.

c. Mr Mackness’ view about the repair is apparently based on a comment
made by the engineer at the beginning of the investigation process. Itis a
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70.

speculative and incomplete view in that it fails to take into account the fact
that after that initial inspection there was far more careful and analytical
consideration of the different options.

There is no proven breach of the landlord’s legal duty and no basis for an award
of compensation or exemplary damages under this heading.

Hot water cylinder

71.

72.
73.

74.
75.

76.
7.
78.

79.
80.

81.

82.

83.

The property had a 180l hot water cylinder. It is a four-bedroom house. There
were (ultimately) 7 occupants during Mr Mackness’ tenancy.

Mr Mackness said that there was not enough hot water for his household.

He raised the issue with Propertyscouts at an inspection in January 2025. Ms
Downie sent Mr Mackness an email after that inspection addressing several
issues including the hot water cylinder:

While there are no immediate plans to upgrade the hot water cylinder the
landlord is exploring options and may consider this in the future

In July 2025 the landlord installed a second hot water cylinder.

Mr Mackness said that the second cylinder solved the hot water shortage
problem, although it was (in his view) an over-engineered solution.

Ms Downie argued that this was not a maintenance issue but an upgrade.
The RTA does not have any specific provisions about hot water cylinders.

The RTA does have a specific provision about the supply of household water
where the premises are not on a reticulated supply. Section 45(1)(ca) RTA
states that if the premises are not on a reticulated supply, the landlord must
provide adequate means for the collection and storage of water.

In general, landlords must provide premises that are habitable.

Drawing together those principles it is reasonable, in my view, to consider it an
implied terms in any tenancy that the premises will have reasonable hot water
storage systems, sufficient to provide hot water to the intended number of
occupants.

The 180l cylinder is at the low end of the spectrum for a four-bedroom house. It
was not sufficient for the 7 occupants during this tenancy.

The addition of a second cylinder in July was not merely a voluntary upgrade or
good will gesture by the landlord. It was a necessary step to meet the implied
term set out above.

On balance, however, | do not think that it is appropriate to make an award of
compensation or exemplary damages under this heading. The 180l tank was at
the low end, but it was not manifestly inadequate. The tenant added another
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occupant (with the landlord’s consent) in February 2025. The landlord did not
ignore or reject the tenant’s complaint about hot water. They took steps and
incurred a reasonably significant cost in adding a second cylinder in July 2025.

Lawns and gardens

84.
85.

86.

87.

88.

89.

90.

91.

92.

93.

94.

95.

The property is on 3.5 acres of lawns and terraced gardens.

Mr Mackness lived out of the area, and he did not view the property before
accepting the tenancy. He viewed photographs provided by Propertyscouts.

Mr Mackness had a landscaping business and he told Propertyscouts that he
was willing to take care of the lawns and gardens.

It was only after moving in that Mr Mackness realised the amount of work
involved in keeping the lawns and gardens tidy.

He asked Propertyscouts whether the landlord was willing to reduce the rent to
reflect the time and effort he was putting into the lawns and gardens.

The landlord offered a $40/wk rent reduction, which Mr Mackness accepted.
The reduction took effect on 3 February 2025.

Mr Mackness said that this reduction did not adequately reflect the value of his
work on the lawns and gardens. He asked the landlord for a further reduction,
but this was refused.

Mr Mackness seeks compensation (effectively a retrospective rent reduction) for
his work on the lawns and gardens.

| accept that the market value of Mr Mackness’ work on the lawns and gardens
exceeds the $40/wk that he received from the landlord.

However, a tenancy agreement is a contract and fundamental principles of
contract apply, including that parties are free to strike whatever deal they see
fit.° A bad deal is just as binding as a good deal.

Mr Mackness struck a bad deal. He volunteered to do the lawns and gardens
without understanding the scope of the job. He was then forced to negotiate
from a weak position and was able to obtain a $40/week reduction, but no more.
The terms of that agreement are binding.

Mr Mackness said that a tree came down in a storm during the tenancy. Mr
Mackness told Propertyscouts that he could tidy up and remove the tree if the
landlord wanted. Ms Downie agreed, and asked Mr Mackness to give a price.

9 Subject to section 11 RTA, which prohibits a landlord from contracting out of their mandatory
obligations under the RTA
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96. Mr Mackness failed to give a price but went ahead and removed the tree. He
subsequently asked for payment of $150 for his work but the landlord declined.

97. | understand that the landlord declined because Mr Mackness did not give a
price before going ahead. Obviously, it would have been preferable if Mr
Mackness had given a price to allow the owner to make an informed decision.

98. However, the amount sought by Mr Mackness is very fair and reasonable, and
considerably less than the owner would have paid a contractor. The owner has
received a benefit at Mr Mackness’s cost. My finding is that it is appropriate to
require the owner to pay Mr Mackness for his work.

Summary

99. The claim for exemplary damages for failure to provide healthy homes
information upon request is proven.

100. Mr Mackness is also entitled to payment for removal of the fallen tree.

101. Mr Mackness has been partially successful in his application, and | will award
him the filing fee of $28.00.10

N Blake
26 May 2026

10 Section102(4)(b) RTA
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Please read carefully:

Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings
and appeals.

Rehearings

You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice
has happened. For example:

e you did not get the letter telling you the date of the hearing, or
o the adjudicator improperly admitted or rejected evidence, or
e new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.

A rehearing will not be granted just because you disagree with the decision.

You must apply within five working days of the decision using the Application for Rehearing
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf

Right of Appeal

Both the landlord and the tenant can file an appeal. You should file your appeal at the District
Court where the original hearing took place. The cost for an appeal is $260. You must apply
within 10 working days after the decision is issued using this Appeal to the District Court
form: justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal

You can appeal if you think the decision was wrong, but not because you don't like the
decision. For some cases, there'll be no right to appeal. For example, you can't appeal:

e against an interim order

¢ afinal order, or the failure to make an order, where the amount in dispute on appeal is
less than $1000

« afinal order to undertake work, or the failure to make an order, where the value of the
work in dispute on appeal is less than $1000.

Enforcement

Where the Tribunal made an order about money or property this is called a civil debt. The
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and
information.

Notice to a party ordered to pay money or vacate premises, etc.

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your
means or seizure of your property.

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Ména ka hiahia koe ki &tahi atu awhina, korero ranei mo ténei take, haere ki tenei ipurangi
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262
ranei.
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https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals
https://www.justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf
https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals/
https://www.justice.govt.nz/fines/about-civil-debt/
https://www.tenancy.govt.nz/disputes/enforcing-decisions
https://www.tenancy.govt.nz/disputes/enforcing-decisions
http://www.tenancy.govt.nz/disputes/enforcing-decisions/

A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le
numera 0800 836 262.
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